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PREFACE 


TO   THE  SECOND   EDITION. 


In  this  Edition  is  contained  the  whole  of  Dunlap's  Ad- 
miralty Practice,  as  published  in  the  First  Edition, 
^otes  of  later  cases  have  been  added,  and  a  large  amount 
of  new  matter,  consisting  of  Statutes,  Court  Rules,  &c.,  has 
been  thrown  into  the  Appendix. 

Acts  of  Congress  have  been  incorporated  with  the  body 
of  the  work,  when  this  has  been  deemed  advisable  :  some 
may,  however,  be  found  at  the  beginning  of  Part  I.  of  the 
Appendix. 

The  valuable  collection  of  Forms  which  accompanied 
the  First  Edition,  is  still  retained. 

S.  P.  DUNLAP. 

37  Wail  street,  August  1,  1850. 


PREFACE 


TO   THE  FIRST   EDITION. 


This  work  was  written  by  one,  the  whole  period  of 
whose  piofessional  life  has  been  engaged  in  the  active 
scenes  of  the  Profession^  and  who  has  had  few  opportuni- 
ties, and  little  leisure,  for  literary  pursuits,  which  are  as  ne- 
cessary to  form  a  good  writer  on  legal,  as  on  other  subjects. 
It  is  also  his  first  effort  as  an  author,  and  in  all  probability 
will  be  the  last.  These  are  his  excuses  for  the  defects  of 
style  and  arrangement,  which  may  ])e  foxmd  in  this  work. 
But  he  hopes  it  will  prove  to  be  practically  useful,  particu- 
larly to  his  younger  brethren  of  the  Profession. 

These  remarks  are  all  which  the  Author  would  have  of- 
fered to  the  Profession  respecting  himself  and  his  work,  were 
it  not  that  he  is  under  obligations  to  another,  which  both 
inclination  and  justice  require  him  publicly  to  acknowledge. 
About  the  time  when  the  body  of  the  work  was  completed, 
and  the  Author  was  preparing  to  give  it  a  last  revision,  as 
it  went  through  the  press,  he  was  attacked  by  a  most  severe 
illness,  from  which  he  has  not  recovered,  except  in  a  very 
slight  degree.  He  was  therefore  under  the  necessity  of 
committing  all  the  cares  of  the  publication  of  this  book  to 
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Charles  Sumner,  Esq.,  the  Reporter  of  the  decisions  of  the 
Circuit  Court  of  the  United  States  for  the  First  Circuit,  who 
has  discharged  the  kind  service  with  the  zeal  of  a  sincere 
friend,  and  the  accuracy  of  an  excellent  liawyer. 

A.  D. 
Scdem,  July  23,  1835. 


The  foregoing  Preface  was  dictated  by  Mr.  Dunlap  only 
four  days  before  his  death.  The  severe  illness,  to  which 
he  alludes  as  having  attacked  him,  very  soon  gamed  the 
victory,  and  the  present  work  was  left  in  the  press,  and  still 
unfinished,  in  the  charge  of  the  Editor.  Upon  him  de- 
volved the  dutyx)f  completing,  and  finally  delivering  it  to 
the  public.  The  whole  Appendix,  and  the  Indexes,  were 
yet  unprepared.  The  Editor  found  it  necessary  to  devote 
no  little  time  and  attention  to  the  Practical  Forms,  which 
make  the  most  important  part  of  the  Appendix.  An  at- 
tempt has  been  made,  particularly  in  the  preparation  of  the 
Second  Part  of  th«  Precedents  of  Pleadings,  being  those  in 
cases  where  private  rights  are  concerned,  to  remedy  the 
looseness  And  inaccuracy  which  have  so  strongly  marked 
the  Admiralty  Pleadings  of  our  country.  The  general  idea 
of  some  of  these  has  been  taken  from  a  valuable  manuscript 
relating  to  the  forms  and  proceedings  in  the  English  Admi- 
ralty, which  was  obtained  many  years  ago  by  an  American 
lawyer  then  in  England,  the  Editor  having  endeavoured,. 
by  alterations  in  the  address  and  the  conclusion  of  the  libete 
and  in  other  particulars,  to  adapt  them  to  the  Practice  of  qm 
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Admiralty  Courts.  Others  of  these  Precedents  have  been 
drawn  by  the  Editor,  to  meet  the  facts  of  different  Cases  to 
be  found  in  the  Reports.  He  trusts,  that  the  whole  collec- 
tion may  not  be  without  its  utility,  in  furnishing  the  means 
of  an  approximation  to  some  uniformity  in  the  Pleadings  of 
the  Admiralty  Courts  of  the  United  States. 

Thus  much  the  Editor  has  deemed  it  his  duty  to  state  in 
regard  to  himself.  He  would  do  injustice  to  his  own  feet 
ings,  and  to  the  natural  interest  which  every  reader  takes 
in  the  life  and  character  of  the  Author,  whose  work  he  it 
perusing,  if  he  did  not  embrace  this  occasion  to  mention 
some  particulars  in  memory  of  the  Author  of  the  present 
treatise.  A  few  of  the  most  important  dates  of  a  life,  though 
short,  of  active  professional  exertions,  with  a  few  leading 
features  of  character,  may  properly  be  here  brought  together 
with  plainness,  as  in  a  monumental  inscription ;  nor  will  the 
language  of  eulogy  be  required. 

Andrew  Dunlap,  only  son  of  the  late  James  Dunlap,  a 
respectable  merchant  of  Salem,  was  bom  in  that  town  on  the 
21st  of  September,  1794  From  his  earliest  childhood  he 
was  considered  by  his  instructors  as  a  boy  of  brilliant  prom- 
ise. He  was  graduated  at  Harvard  College  in  1813,  and 
immediately  entered  upon  the  study  of  law  in  the  office  of 
John  Pitman,  Esq.,  then  a  Counsellor  of  Law,  residing  in  Sa- 
lem, and  now  the  District  Judge  of  the  United  States  for  the 
District  of  Rhode  Island.  On  the  completion  of  his  Law 
studies,  which  he  pursued  with  much  ardor,  he  entered  upon 
his  professional  life  in  his  native  town.  He  soon  became 
distinguished  for  his  eloquence,  and  the  zeal  with  which  he 
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engaged  in  the  various  affairs  that  interested  him.  In  1819, 
he  delivered  an  Oration  before  the  young  men  of  Salem,  in 
commemorationof  American  Independence,  which  was  much 
admired  at  the  time,  and  was  the  occasion  of  compUmentary 
letters  to  the  young  author,  from  the  late  Presidents,  John 
Adams  and  Thomas  Jefferson.  In  1820,  he  removed  to  Bos- 
ton. Here  his  effective  eloquence  made  him  a  popular  ad- 
vocate, particularly  in  criminal  cases,  and  opened  to  him  a 
wide  field  of  professional  practice.  In  1822,  and  again  in 
1832,  he  delivered  Orations,  in  Boston,  in  commemoration  of 
American  Independence.  He  was  strongly  attached  to  the 
old  Republican  party,  and  was  a  favorite  speaker  at  their 
political  meetings.  At  an  early  period  he  advocated  the 
election  of  Gteneral  Jackson  to  the  Presidency,  and  continued 
friendly  to  his  administration  to  the  day  of  his  death.  In 
March,  1829,  he  was  appointed  by  President  Jackson,  Attor- 
ney of  the  United  States  for  the  District  of  Massachusetts. 
The  important  duties  of  this  office  he  discharged,  until  with- 
in a  short  time  of  his  death,  with  professional  courtesy  most 
winning  towards  the  bar  and  the  bench,  with  generosity  un- 
rivalled towards  prisoners,  and  with  clearness  and  fidelity 
unquestioned  towards  the  government.  These  duties  he  re- 
signed a  few  months  before  his  death,  feeling  admonished 
by  the  illness  which  finally  terminated  his  life,  and  which 
was  then  casting  its  shadows  over  his  path,  to  retire  from 
active  labor,  and  not  choosing  "  to  lag  superfluous''  in  his  of- 
fice, when  the  power  of  fully  sustaining  its  burdens  no  longer 
remained.  His  resignation  drew  from  Mr.  Justice  Story  and 
JMdge  Davis,  letters  expressive  of  their  affectionate  personal 
regard,  and  of  their  distinguished  approbation  of  his  official 
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conduct.  The  hope  was  indulged  by  his  friends,  that  a  jour- 
ney to  the  South  would  restore  him ;  but  it  proved  unavail- 
ing, or  cmly  protracted  for  a  short  period  the  hour  of  his  final 
departure.  He  returned  from  Washington,  whiiher  he  had 
gone,  to  Salem,  the  place  of  his  birth  and  early  education, 
where  he  died,  in  the  bosom  of  his  family  connexions,  July 
27th,  1835. 

One  of  his  last  sentiments,  uttered  at  that  period  when  the 
mind  looks  with  clearness  through  all  the  events  of  life,  even 
though  the  eye  of  the  countenance  be  dim,  is  worthy  of  re- 
membrance. He  said,  that  "  one  of  his  happiest  reflections 
at  that  moment  was,  that,  in  the  whole  course  of  his  profes- 
sional life,  he  had  never  pressed  hard  upon  any  man."  It 
need  hardly  be  added,  that  the  author  of  such  a  sentiment 
must  have  been  a  man  of  generous  impulses.  All  his  feel- 
ings were  strong,  and  were  a  great  source  of  his  eloquence. 
What  he  did,  he  did  with  his  whole  heart  And  no  man's 
heart  beat  quicker  than  his  at  the  call  of  patriotism  or  phi- 
lanthropy. He  was  fearless  in  his  conduct,  kind  towards  in- 
feriors, and  frank  and  amiable  towards  all.  His  public  ad- 
dresses were  in  a  style,  vigorous,  warm,  and  often  impassioned, 
like  his  whole  character.  In  the  responsible  duties  of  a  wide 
practice,  he  was  as  invariably  prompt,  conciliating,  and  hon- 
orable, as  he  was  able,  learned,  and  indefatigable.  His  ar- 
guments to  the  Court  and  jury  often  attested,  not  only  a  large 
acquaintance  with  the  books  of  his  profession,  but  also  with 
those  of  literature  and  general  knowledge.  Some  of  them  arc 
preserved  in  the  Reports  of  the  Circuit  Court  of  the  United 
States  for  the  First  Circuit,  and  in  those  of  the  Supreme  Court 
of  Massachusetts.    In  his  defence  of  Abner  Kneeland,  who 
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was  chai^d  with  the  crime  of  Blasphemy,  will  be  found  a 
manly  exposition  of  the  Rights  of  Conscience,  which  will 
be  read  with  interest  long  after  the  excitement  of  the  trial 
shall  be  forgotten. 

CHARLES  SUMNER. 
Boston,  AugtLst  Ist,  1836. 
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ADMIRALTY. 


CHAPTER  I. 

JURISDICTION  OF  JUOMIRALTY  OOmiTS  Hf  OIVIL 


Th£  maritime  courts  of  the  continent  of  Europe  anciently 
included  jurisdiction  of  all  contvoversies  respecting  freight; 
^damages  to  goods  shi^qped ;  of  the  wages  of  maiinere ;  of 
the  paititioa  of  shqis  hy  paUic  sale ;  of  jettiaon ;  of  com- 
missions or  bailments  to  mastera  and  mariners;  of  de^)ts  con- 
tracted  by  die  master  fi>r  the  usewd  necessities  of  his  ship ; 
of  agre^a^ents  ipade  by  the  master  with  merchants  or  by 
merchants  with  the  master :  of  goods  fo ^d  on  the  high  seas, 
or  on  the  shore :  of  the  armament  or  eauimnent  of  shms, 
galleys,  or  other  yessels,  and  generally  of  all  other  contracts 
declared  in  die  customs  of  the  sea.^ 

1  De  Lovio  v.  Bait,  3  GaU.  R.  400. 
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In  France  there  wete  formerly  no  Admiralty  Judges,  2 
except  the  Lieutenants  of  the  Admiral,  and  other  offi- 
cers appointed  by  him.  .This  was  the  case  until  1554, 
when  Henry  II.  erected  courts  of  Admiralty  without  preju- 
dice to  the  right  of  nomination  by  the  Admiral ;  since  which 
time  the  officers  of  this  jurisdiction  have  been  officers  royal 
and  officers  of  the  Admiral.  There  were  at  first  but 
few  courts  of  Admiralty  established,  but  they  have  been 
since  multiplied,  and  in  1717  were  extended  to  all  the  French 
Colonies.^ 

The  following  extract  from  the  Ordonnance  de  la  Ma- 
rine of  Louis  XIV.  {Liv.  L  Tit,  11.)  defined  the  jurisdiction 
of  the  courts  of  Admiralty  in  France. 

"  1.  Les  juges  de  Pamiraut^  connaltront  privativement  a 
tons  autres,  et  entre  toutes  personnes  de  quelque  qualite 
qn'elles  soient,  m^me  privil^gi^es,  frangais  et  ^trangeri^  tant 
en  demandant  qu'en  defendant,  de  tout  ce  qui  conceme  la 
construction,  les  agrds  et  apparaux,  avitaillement  et.^quipe- 
ment,  ventes  et  adjudications  des  vaisseaux. 

^^2.  D6clarons  de  leurcomp^nce  toutes  actions  qui  pre- 
cedent de  chartes-parties,  affir6te(m^s  ou  nolissonens,  con- 
naissemens  oil  polices  de  chargement,  fret  ou  nolis,  en- 
gagement ou  loyer  de  matelots,  et  des  victuaiUes  qui  3 
leur  seront  fournies  pour  leur  nourriture,  par  ordre  du 
maitre,  pendant  P^quipement  des  vaisseaux,  ensemble  des 
poli(^es  d'assurances,  obligations  a  la  grosse  aventure,  ou  a 
retour  de  voyage,  et  g^n^ralement  de  tons  contrats  concern- 
ant  le  commerce  de  la  mer,  nonobstant  tout^  soumissions 
et  privileges  i  ce  contraires. 

1  Valin,  Comment,  ear  TOrdon.  de  la  Mar.  195.    (Ed.  1639.) 
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^  3.  Connaitront  ausai  des  prises  faite^  en  mer,  des  bnsy 
naufrages  et  €eh<memens,  du  jet  et  de  la  eontributioii,  4oi 
avaries  et  des  dommages  arrives  aux  vaisseaux  et  aux  niar- 
#utndi8es  de  leur  chargement,  eosemble  des  inyentaires  et 
d6livTances  de^  effets  delaissds  dans  les  vaisseaux  de  oeox 
qui  meurent  en  mer. 

"  4.  Auront  encore  la  connaissance  des  droits  de  congt^ 
tiers,  dixidme,  baUses,  ancrage  et  autres  apfartenaat  a  I'aatt- 
ral,  ensemble  de  ceux  qui  seiont  lev^  ou  pv^teodns  par  les 
seigneurs  ou  autres  particuliersvoisinsde  la  mer,  surlea-pt- 
cheries  ou  poissons,  et  sur  les  marchsuDdises  ou  vaisseaux  sof - 
tant  des  ports  ou  y  entrant. 

^'  5.  La  connaissance  de  la  ptehe  qui  se  fait  en  mer,  dans 

les  dtangs  sal^s  et  aux  embouchures  des  rividces,  leurti|)|Mtf- 

tiendra ;  comme  aussi  celle  des  pares  et  pteheiies,  de  la 

quality  des  rets  et  filets,  et  des  venCes  et  achals  de 

4     poisson  dans  les  bateaux,  ou  sur  les  grdves,  ports  et 

havres. 

^'  6.  ConnaitFoiit  pareillement  des  dommages  caus6s  par 
les  Mtimens  de  mer,  aux  pdcheries  construites  m6me  dans 
les  rividres  navigables,  et  de  ceux  que  les  bfttimens  en  v6- 
cevront,  ensemble  des  chemins  destine  pour  le  halage  des 
vaisseaux  Tenant  de  la  mer^  s^l  n'y  a  rgglement,  titre  ou  pos- 
session contraires. 

^  7.  Connaitront  encore  des  dommages  faits  aux  quais,  di-. 

gues,  jet^es,  palissades  et  autres  ouvrages  faits  centre  la  vio- 
lence de  la  mer,^  et  veilleront  a  ce  que  les  ports  et  rades  soient 
conserves  dans  leur  profondeur  et  nettet^. 

"  8.  Feront  la  lev^e  des  corps  noy6s,  et  dresseront  proc^ 
verbal  de  P^tat  des  cadavres  trouv^s  en  mer,  sur  les  graves 
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€Nt  dans  leB  poit»;  mdme  de  ta  stthmetBion  de«  gei&s  db  mer 
Mint  k  la  condoke de  leurs  b&timMUs dilts ies  rmdvesoa- 
viga¥le0. 

'^9.  Assisteroht  aux  montares  dt  revues  des  habitsois  ||i 
fbx6lBden  sujettes  au  guel  de  la  mer,  et  coimattront  dud  tons 
diffi§rends  qui  naitront  a  Poccasion  da  gtlfet ;  ^mme  attsi 
i^B  drills  ^iii  seroiit  cmninis  par  ceiix*qui  feroDtla^arde 
dim  editefr,  lant  qnHls  seront  sous  Ies  armes^ 

<^  10.  Connatttont  paveillement  des  'pirateiiesy  pillages  et 
dtfdenidtis  des  Equipages,    et  gtedralemettt  de  tous 
-^^kueset  d^Mts  ccmunis  sax  m^r,  sesports,  harves  et  ri-     6 
vages. 

^^'11.  Reeevront  las  maltriss  defimAtkifs  de  charp^ntierde 
-narlres,  cal&teur,  c(Mrdier,*  tre vier,  voili^  et  autres  ottVriei^ 
traTaiUaiit  seulement  k  la  constmctioa  des  falttimens  de  mer 
^  de  leurs  agris  et  apparaux,  dans  Ies  lieux  oQ  il  y  aura 
mattrise,  et  eonnaltroiH  des  malversations  par  eux  coaxmises 
dans  leur  art. 

/'  10.  Les  rdmissions  accordfes  auz  roturiers :  pour  crimes 
<laiit  la  eonnaissance  appartient  anx  officiers  de  Piamimut^} 
aeront  adiess^s  et  jug^es  es  si6ges  de  I'amifaul^  tessoitifi- 
Mnt  ntepenl;  «n  nos  cours  de  parlemant 

'^  13.  Z^es  officiers  des  si^^»  g6n^raux  de  Pamiraut6  tox 
tables  de  marbre  connaltront,  en-premidre  inetance)  des  ma- 
tieres  tant  civilesquecriminelles  contenueseulapr^senteor- 
donnance,  quand  il  n'y  aura  pas  de  sieges  particuliers  dans 
le  lieu  de  leur  6tablissement,  et  par  appel,  hors  Ies  cas  od 
il  ^cherrait  peine  afflictive,  auquel  cas  sera  notre  ordon- 
9i|nce  de  1 670  ex6cut4e. 

"  14.  Pourront  6  voquer  des  juges  infgrieurs,  Ies  causes 


q^  ezci4«i3cmt]ia  ydfeur  de  trois-  miU»  liTies,  Icnaqu'ils  «e- 

root  sakis  cte  k^  lOAtidre  par  I'ai^l  de  qu^lque  i^jM^oupijte- 

maat  ouintedocutoire  doun6  en  premi^ie  in^iti^ee. 

6  ^  15*  Faiflons  dftfeoses  a  tQus  prdT64S)  db||ilelaiDs^  ▼!* 
gui^rs,  blullisy  s6ii$chau3f|  pr^eidiaaz  ft  auties  jogof 

oidiiiaireB^  jfjigea-coiisuls,  et  des  soumiarions  aiui  gens  tenaxtt 
h9  requites  de  notre  h6tel  et  du  palaiB,  et  a  notre  gnuod 
conseil,  de  prendie  aueune  fonnaiasance  dfs  cas  d-desrasi 
cirooit9tani9e$  et  d^pemdances ;  et  a  aos  coii|i9  de  parlefaenf 
^en  eoimatlte  dn  pi^iaiere  instanoe ;  mdme  a  tous  ni^gociaiuii 
laarlni^s  et  autie$,  d'y  procdder  pour  laison  de  oa,  &  peine 
d'amende  arbi^aire.'^ 

» 

In  England  the  Admiralty  Court,  at  an  early  period,  exej&> 
cised  jurisdiction  over  all  questions  of  prize,  and  those  rela* 
ting  to  Q^arilime  contracts  and  to  navigation.*  The  office  of 
the  Lord  Ifigh  Admiral  originally  eompnaed  civil,  ralber 
than  military  duties,  and  its  particular  object  was  the  juri^ 
tUction  of  commerce, — having  the  same  power  at  sea  as  other 
magistrates  had  on  land, — and  ^  general  jurisdiction  of  all 
affairs  civil  and  criminal  on  the  seas.'  In  the  reign  of  Edr 
ward  I.,  an  ordinance  was  made,  that  every  contract  between 
merchants,  and  merehatit  and  mariner,  beyon/l  sea,  Of 

7  within  the  flood-mark,  should  be  tried  before  the  Adn^- 
r«l ;  and,  in  an  ancient  record  in  the  Tower,  an  im- 
memorial jurisdiction  of  the  Admiralty,  in  all  causes^arising 
on  the  British  seas,  is  declared.^  ^  In  the  Black  Book  of  4ip 
Adniiralty,  which  is  supposed  to  have  been  eon^piled  in  tjbe 

1  Valin,  Comment,  sxir  I'Ordon.  de  la  Mar.  4-6.    (Ed.  1829.) 

»  The  Emulous,  1  Gall.  R.  574.      »  The  Little  Joe,  Stewart's  Admr.  R.  396. 

*  De  Lovio  v.  Boit,  2  GaU.  R.  408. 
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reign  of  Edward  in.,  are  ordinances  piohiUting  the  suing  oC 
merchants,  mariners,  and  other  persons  at  the  common  law, 
for  any  thing  appertaining  to  the  marine  law  of  ancient 
right ;  and  a  jurisdiction  of  the  Admiralty  in  respect  to  torts 
and  injuries  on  the  high  seas,  and  in  ports,  and  in  all  cases 
of  contracts  made  abroad,  or  within  the  flood-mark,  is  dis- 
tinctly  asserted.^  The  commission  of  the  Admiral,  in  the 
reign  of  Edward  III.,  gave  him  full  power  to  hear  all  con- 
troyersies  in  maritime  causes.*  From  the  ancient  authori- 
ties and  records  it  clearly  appears,  that,  in  the  reign  of 
Edward  in.  and  before  that  period,  the  Admiralty  in  Eng- 
land exercised  jurisdiction  over  all  matters  of  jnrize ;  over 
torts  on  the  sea,  and  in  ports  within  the  ebb  and  flow  of  the 
tide,  and  over  maritime  causes  in  general.' 

In  England  the  ancient  jurisdiction  of  the  Admiralty 
has  been  limited  by  certain  statutes,  commonly  called  the  8 
restraining  statutes.  By  the  Statute  13  Rich.  II.,  ch.  5, 
it  is  enacted  that  ^  the  admirals  and  their  deputies  shall  not 
meddle  henceforth  of  any  thing  done  within  the  realm,  but 
only  of  a  thing  done  upon  the  sea,  according  as  it  hath  been 
duly  used  in  the  time  of  the  noble  King  Edward  (III.), 
grandfather  of  our  Lord  tl^e  King  that  now  is."*  By  the 
Statute  16  Rich.  II.,  ch.  3,  it  is  provided,  "  that  of  all  manner 
of  contracts,  pleas,  and  querelas  (complaints  or  controver- 
sies), and  of  all  other  things  done  or  arising  within  the  bodies 
of  counties,  as  well  by  land,  as  by  water,  and  also  of  wreck 
of  the  sea,  the  Admiral's  court  shall  have  no  manner  of  cog- 
nizance, power,  nor  jurisdiction,  but  all  such  manner  of  con- 

1  De  Lovio  v.  Boit,  2  GaU.  R.  404.      »  ftid,  406.      J  RiS.       *  Ibid,  418. 
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tracts,  pleaSy  and  queieles,  aad  all  other  tbingfl  arising  with- 
in the  bodies  of  countieSy  as  well  by  land  as  by  water,  as 
afore,  and  also  wreck  of  the  sea^  shall  be  tried,  determined, 
discussed,  and  remedied  by  the  Uws  of  the  land,  and  not  be- 
fore or  by  the  Admiral  nor  his  Lieutenant,  in  any  wise. 
Nevertheless  of  the  death  of  a  man,  and  of  a  maihem  done 
in  great  shipsj  being  hovering  in  the  main  stream  of  great 

rivers,  only,  beneath  the  bridges  of  the  same  rivers  nigh. 
9     to  the  sea,  and  in  none  other  places  o£  the  same  riven, 

die  Admiral  diali  have  cognizance ;  and  also  to  arrest 
ships  in  the  great  flotes  for  the  great  voyages  of  the  King 
and  of  the  realm ;  saving  always  tp  the  King  all  manmer 
of  forfeitures  and  profits  thereof  coming  ;  and  he  shall  also 
have  jurisdiction  upon  the  said  flotes  during  the  said  voy- 
ages,  only  saving  always  to  die  lords,  cities,  and  boroughs 
their  liberties  and  franchises."^ 

In  the  construction  of  these  restraining  statutes  there  has 
been  a  great  difllerence  of  opinion  between  the  Admiralty 
and  Common  Law  Courts,  and  a  struggle  existed  for  near 
two  centuries,  which  was  maintained  wilh  zeal  and  peise- 
verance  on  both  sides ;  and  which  resulted  in  limiting  the 
Admiralty  jurisdiction  in  England  to  narrow  boimds.  The 
Admiralty  Courts  have  maintained,  that  these  statutes  mere- 
ly prohibited  the  Admiralty  from  taking  jm  isdic^ion  of  con- 
tracts, arising  wholly  on  land,  and  relating  solely  to  affairs 
not  maritime  in  their  nature,  and  torts  or  injuries  committed 
in  ports,  and  not  within  the  ebb  and  flow  of  the  tide.  The 
Admiralty  has  contended,  that  it  has  jurisdiction,  notwith- 

1  De  Lorio  v.  Boit,  3  Gall.  R.  419. 
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Standing  these  statutes,  over  torts  and  injniies  upon  the 
high  seas,  and  in  ports  within  the  ebb  and  £[ow  of  the    10 
tide,  and  in  great  streams  below  the  first  bridges ;  over 
all  maritixnie  contracts  arising  at  home  or  abroad ;  and  0¥er 
matters  of  prize  and  its  incidents.^ 

On  the  other  hand,  die  Courts  of  Common  Law  hATe 
held,  that  the  jurisdiction  of  the  Admiraltjr  is  confined  to  con- 
tracts and  things  exclusively  made  and  done  upon  the  high 
seas,  and  to  be  exectited  upon  fte  high  seas ;  that  it  has  n<> 
jurisdiction  over  torts,  oflfonces,  or  injuiies  d<»e  in  ports  with* 
in  the  bodies  of  counties,  notwithstanding  the  places  b^  with- 
in the  ebb  and  flow  of  the  tide ;  nor  over  maritime  contracts 
made  within  the  bodies  of  counties  or  beyond  sea,  although 
they  are  in  some  measure  to  be  executed  upon  the  high  seas ; 
nor  of  contracts  made  u{>on  the  high  seas  to  be  executed 
upon  land,  or  touching  things  not  in  their  own  nature  mar- 
itime, such  as  a  contract  for  the  payment  of  money ;  nor  of 
any  contract,  though  maritime  and  made  at  sea,  under  seal 
or  containing  unusual  stipulations.'  And,  as  the  Admiralty 
was  said  not  to  be  a  court  of  record,  the  power  to  impose  a 
fine  for  a  contempt,  or  to  take  a  recognizance  or  stipulation 
in  aid  of  its  general  jurisdiction,  was  denied.' 

In  the  reign  of  James  I.,  the  following  complaint  of    11 
the  Lord    High  Admiral  of  England,   against  die 
Judges  of  the  realm,  on  account  of  prohibitions  from  tli6 
Common  Law  Courts  to  the  Admiralty,  was  presented  to 
AeKing:^ 

1  De  Lovio  o.  Boit,  8  Qall.  R.  419.        >  Ibid,  ^0,  431.        >  Ibid,  431. 
«  4  Inst.  134,  cap.  99. 


^  Oertaitl  grietances,  whereof  the  Lord  A^Bkal  an^  \A» 
officeins  of  the  Admiralty^  do  especiaBy  eompltdn  afid  deritW 
redress. 

^1»  Thal^  ^^iiereas^  the  conndance  of  all  eonlaaets,  aiift 
oilier  things  done  upon  the  sea,  heSongeth  to  the  Admivtf 
jnnsdiction,  the  same  are  made  triable  at  the  Common  Law, 
by  supposing  the  same  to  hare  been  done  in  Cheapside  and 
such  places. 

^  2.  When  actions  are  brought  in  the  AdmifalCy*  upott 
bargains  and  conliretets  made  beyond  Ihe  seas^  irheveia  die 
Common  Law  cannot  administer  justice,  yet  m  Amw  casi* 
prohibitions  are  awaided  s^ainst  the  Admiral  OouzC 

"  3.  Whereas,  time  out  of  mind,  th#  Admsal  Ooiurl  hath 
used  t6  take  stipulations  fef  appeatance  and  peiJbrBHiBce  of 
the  acts  aM  judgments  of  tfie  same  Court :  It  is  now  «f^ 
firmed  by  the  Judges  of  the  Common  Law,  that  the  Ad^ 
miral  Court  is  no  Court  of  Record,  ahd  therefore  not  able 
to  take  such  stipulations ;  and  hcoreiqpon  prohibition^ 
IS  ate  granted  to  the  utter  overthrow  of  that  jurisdictiaat 
'^4;  lliat  charter-Arties  made  only  to  be  perfenMd 
nponthe  seas  are  daily  withdrawn  fiom  that  Court  by  pnn 
hibitions. 

*^  6.  'Hiat  the  clause  fwn  ok9ianie  sioMo^  which  haA 
foundation  in  his  Majesty^s  prerogative,  and  is  current  in 
all  other  grants,  yet  in  the  Lord  Admiral's  patent  is  said  to 
be  of  no  force  to  warrant  the  d^tiertmnation  of  the  caxtses 
committed  to  him  in  his  Lordship's  patent,  and  »  rejecttfA 
bjr  the  Judges  df  the  Common  Law. 

"  6.  To  the  end,  that  the  Admiral  jurisdiction  may  receive 
aU  manner  of  impeachment  and  interruption,  the  rivers  be- 
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nik^th  the  first  bridge  where  it  ebbeth  and  floweth^  and 
the  ports  and  creeks,  are  by  the  Judges  of  the  Common 
Law  afBrmed  to  be  no  part  of  the  seas,  nor  within  the 
Admiral  jurisdiction :  And  whereupon  prohibitions  are  usu- 
ally awarded  uppn  actions  depending  in  that  Court  for 
>.  contracts  and  other  things  done  in  those  places  ;  notwith- 
standing/  that  by  use  and  practice,  time  out  of  mind,  the 
Admiral  Court  have  had  jurisdiction  within  such  ports, 
eceeks,  and  rivers. 

"  7.  That  the  agreement  made  A.  D.  1575,  Wween 
die  Judges  of  the  King's  Bench  and  the   Court  of    13 
Admiralty,  for  the  more  quiet  and  certain  execution  of 
Adnairal  jurisdiction,  is  not  observed  as  it  ought  to  be. 

^'  8;  Mcmy  other  grievances  there  are^  which  by  diistcuss- 
ifig  of  these  former,  will  easily  appear  worthy  also  of  refor^ 
mation." 

The  agreement  of  1675,  referred  to,  is  thus :   ^^  That  the 

Judge  of  the  Admiralty,  according  to  such  ancient  order  as 

hath  been  taken  by  King  Edward  L  and  his  council,  and 

aecordUng  to  the  letters  patent  of  the  Lord  High  Admiral  for 

the  time  being,  and  allowed  by  other  kings  of  the  land 

ever  since,  and  by  custom  time  out  of  memory  of  nian, 

may  have  and  enjoy  cognition  of  all  contracts  and  other 

tilings  rising  as.well  beyond  as  upon  the  sea,  without  1^  or 

jHTohilMtion."^ 

M      In  the  reign  of  Charles  I.,  the  following  resolutions  upon 

\    0     ^  Oases  of  Admiralty  jurisdiction  :  were  agreed  to  and 

\  ^       subscribed  4th  February,  1632,  by  all  the  Judges  of  his 

1  De  Lovio  v.  Boit,  2  GaU.  R.  443,  furU. 
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Majesty's  Courts  at  Westminirter,  and  the  Judge  of  the 
Court  of  Admiralty,  and  the  Attorney-General.^ 

^'1.  If  suit  should  be  commenced  in  the  Court'  of 

14  Admiralty  upon  contracts  made  or  other  things  personal 
done  beyond  the  seas,  or  upon  the  sea,  no  prohibition 

is  to  be  awarded. 

"  2.  If  suit  be  before  the  Admiral  for  freight  or  marinem^ 
wages,  or  for  breach  of  charter-parties,  for  wages  to  be  made 
beyond  the  seas ;  though  the  charter-party  happen  to  be 
made  within  the  reahn ;  so.  as  the  penalty  be  not  demand* 
ed,  a  prohibition  is  not  to  be  granted.  But  if  the  suit  be 
for  the  penalty,  or  if  the  question  be  made,  whether  the 
charter-party  be  made  or  not;  or  whether  the  plaintiff 
did  release  or  otherwise  discharge  the  same  within  the 
realm ;  this  is  to  be  tried  in  the  King's  Courts,  and  not  ia 
the  Admiralty. 

''  3.  If  suit  be  in  the  Court  of  Admiralty,  for  building, 
amending,  saving,  or  necessary  victualling  of  a  riiip, 
agamst  the  ship  itself  and  not  against  any  party  by  name, 
but '  such  as  for  his  interest  makes  himself  a  party ;  no  pro- 
hibition is  to  be  granted,  though  this  be  done  within  the 
realm. 

"  4.  Although  of  some  causes  arising  upon  the  Thames 
beneath  the  bridge,  and  divers  other  rivers  beneath  the  first 
bridge,  the  King's  Courts  have  cognizance ;  yet  the  Ad- 
miralty hath  also  jurisdiction  there,  in  the  point  specially 
mentioned  in  the  Statute  of  decimo  quinto  Richardi 

15  Secundi;  and  also,  by  exposition  and  equity  thereof, 

1  Cro.  Car.  996,  (ed.  1657 ;)  3  Bro.  Cir.  A  Ad.  Law,  TO. 
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he  may  enquiiei  o£  aaid  ladbwsa  all  annoyasDCes  aibd  ob- 
structions in  ^nose  n^ress,  that  are  aay  impedimeat  to  navi- 
^tibn  or  passage  to  or  horn  the  sea;  and:  no  pzofaibition 
isr to^begramted  iasucfa ca8e& 

^6.  If  any  be  imprisonpdy  and,  upon  habeas  corpus 
brought,  it  be  certified  that  any  of  thei^  be  the  cause  of 
hisuhpriisonmeDi,  the  party  shall  be  remanded." 

Upooadiese  ve8oiati<»!ts  it  sfaoald  be  remarked,  that  they 
were  prinited  ia  the  filrst  edition  of  Croke's*  Reports ;  and 
Rollej  in  his  Abridgxa^i^  {YiA,  L,  p.  fi33),  refers  to  them 
m  authority.  Bat  in  this  edition  of  Oroke's  RepoiFts  a  decla- 
ration is  {»efixed  by  the  editor,  denying  their  authority,  and 
in  the  sutoequent  editions  they  have  been  omitted.  In 
Woodward  v.  B(»iilham,^  it  is  said  that  these  resolutions 
have  been  denied  by  some  Judges,  and  also  renounced  by 
several  who  are  said  to  have  subscribed  them.^ 

In  1648  the  following  ordinance  was  made  by  the  Repub- 
lipaa  govemiQent  oi  Engls^nd : 

"  TTie  Jurisdiction  of  the  Court  of  Admiralty        16 

Settled, 
*<The  Lords  and  Commons  assembled  in  Paiilia- 
ment,  finding  many  inconveniences  daily  to  arise  in  rela- 
tion both  to  the  trade  of  this  Eongdom  and  the  commerce 
with  foreign  parts,  through  the  tmcertainty  of  jurisdiction 
in  the  trial  of  maritime  causes,  do  ordain,  and  be  it  or- 
dained by  the  authority  of  Parliament,  That  the  pourt  of 
Admiralty  shall  have  cognizance  and  jurisdiction  against 
the  ship  or  vessel,  with  the  tackle,  apparel,  and  furniture 

1  T.  Ray.  R.  3.  s  See  Bee.  R.  430,  436. 
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ibibTeol]  in  an  oamesinrfiioli  eonotm  the  xtfaintigj  vietval-  { 
ling,  and   futniflhing  provisioiis  )&t  the  setting  of  sneh  I 
«bip«orve»e]8te9ea;.aiid  in  aU  caMs  of  bottomry  at^T 
likewise  in  contisuits  made  beijroiid  the  seas,  ecmoeniaBg 
shipping,  iornsvigaitum,  or  damages  happening  theieoa  or 
arising  at  sea  in  any  Toysage ;    and  likewise  in  all  eases  «f 
charter-parties,  or  contrsMttsfor  freight,  bills  of  lading,  man- 
ners' wages,  oar  damages  in  goods  laden  on  boaid  ships,  or 
Other  damages  done  by  one  diip  or  ressel  to  another,  or  bj 
ancfapTS  or  want  of  laying  of  Inioys;  exeept,  alwajrs,  that 
the  said  Court  of  Admiralty  shall  not  hoM  pleas  or  admit 
actions  npcm  any  bills  of  exdiange,  or  aceoonls  betwiact 

merchant  and  merchant  or>  their  ftctors. 
17  <'  And  be  it  ordained.  That  in  all  and  every  the  mat- 
ters aforesaid,  the  said  Admiralty  Court  shall  and  msf 
proceed,  and  take  recognissanoes  in  due  £>rm,  and  hear, 
examine,  and  finally  end,  decree,  sentenee,  and  determine 
the  same,  according  to  the  laws  and  customs  of  the  sea, 
and  put  the  same  d4breesr  and  sentences  in  execution,  willi- 
outanytet^timible,  or  impeachment  whatsoever,  any  law, 
statute,  or  usage  to  the  contrary  heret<^re  made  in  any 
wise  notwithstanding;  saving  alwayaandreesrvingtoall 
aoid  every  person  and  persons  that  shall  ind  or  think :thei»* 
selves  aggrieved  by  any  sentence  definitive,  or  decree  hav- 
mg  the  force  of  a  definitive  sentence,  or  importing  a  da- 
mage not  to  be  repaired  by  the  definitive  sentence  given 
or  mterposed  in  the  Court  of  Admiralty  in  all.  or  any  of  the 
cases  aforesaid,  their  right  of  appeal  in  such  form  as  hath 
heretofore  been  used  ficom  such  decrees  or  sent^ces  in  the 
said  Court  of  Admiralty. 
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*^  Provided  alwayis,  and  be  it  fiiither  ordained  by  the 
authority  aforesaid,  that  from  henceforth  there  shall  be 
three  Judges  always  appointed  of  the  said  Court,  to  be 
nominated  from  time  to  time  by  both  Houses  of  Parliament 
or  such  as  they  shall  appoint ;  and  that  eyery  of  the  Judges 
of  the  said  Court  for  the  time  being,  that  shall  be 
prasent  at  the  giving  of  any  definitive  sentence  in  said  18 
Court,  shall  at  the  same  time  or  before  such  sentence 
given,  openly  in  Court,  deliver  his  reasons  in  law  of  suet 
his  sentence  or  of  his  opinion  concerning  the  same ;  and 
shall  ilso  openly  in  Court  give  answers  and  solutions  (as 
£bx  as  he  may)  to  such  laws,  customs,  or  other  matter,  as 
shall  have  been  bfought  or  alleged  in  Court  on  that  part 
against  whom  such  sentence  or  opinion  idiftll  be  given  or 
declared  respectively. 

^^  Provided  also,  that  this  Ordinance  shall  continue  for 
three  years  and  no  longer."^ 

Sir  Leoline  Jenkins,  the  distinguished  Admiralty  Judge 
in  the  reign  of  Charles  IL,  in  his  celebr&ted  argument  before 
.tke  House  of  Lords,  (which  is  recommended,  in  Browne's 
Civil  and  Admiralty  Law,  to  the  perusal  of  every  stcdent,] 
points  out  the  inconveniences  to  the  public  arising  from  the 
evasion  of  the  Admiralty  jurisdiction :  1.  As  to  foreign 
extracts  or  those  made  abroad.  2.  As  to  mariners'  wages, 
fiteight,  and  charter-party.  3.  As  to  building  and  vic- 
tualling of  ships,  and   as    to  material-men  who  fumidi 

1  Scobell's  Collection  of  Acts,  &c.,  cap.  112,  p.  147.  This  act  was  passed 
'12th  April,  1648,  and  made  perpetual  by  subsequent  Ordinances  during  the 
existence  oi  the  Ccmiiiioaiireilth ;  but  it  ezj^ired  at  the  RestonitiOQ,  16G0- 
See  also  Hairs  Adm.  Prac.  xxyi. 
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19  materials,  or  supply  work  for  the  ship.    4.  As  to  dis- 
putes between  part  owners.* 

The  Xl/ommon  Law  Courts  at  length  obtained  compldie 
concurrent  jurisdiction  of  all  causes  cognizable  in  the  Ad* 
miralty,  except  prize  causes,  which  are  admitted  to  be  ex- 
clusively cognizable  in  Admiralty  Courts. 

At  first  the  Common  Law  Courts  <'  disclaimed  all  eog- 
nizance  of  things  done  without  the  bodies  of  the  counties  of 
the  realm,  and  even  over  collateral  matters,  done  out  of 
the  realm,  which  came  incidentally  in  question  upon. issues 
regalarly  before  the  Courts.  They  afterwards  held  cog- 
nizance of  contracts  originating  within  the  realm  to  be  ex- 
ecuted abroad ;  of  contracts  made  abroad  to  be  executed 
within  the  realm ;  and  finally,  after  much  hesitation  and 
*  doubt,  by  the  use  of  a  fiction  c^fen  absurd  and  never 
traversable,  over  all  personal  causes  arising  on  the  higk 
seas  or  in  foreign  realms,  v^ithout  any  regard  to  the  ^aM 
of  their  transaction  or  consummation.  Upon  what  prin- 
ciples of  the  ancient  Conunon  Law  this  extension  of  juris- 
diction can  be  supported,  it  is  difficult  to  perceive.  It  has, 
however,  been  established  by  the  usage  and  decisioos 

20  of  ages,  and  now  rests  upon  the  same  basis,  and  no 
other,  that  sustains  the  immemorial  claims  of  the  Ad- 
miralty."^ 

Where  a  tort  is  done  upon  the  sea,  the  jurisdiction  of  the 
Admiralty  is  not  defeated  by  any  transaction  on  land  olr 
by  the  concurrent  jurisdiction  of  the  Courts  of  Common 
Law.^ 

1  2  Bro.  Civ.  and  Ad.  Law,  77,  note, 

2  De  Lovio  v.  Boit,  3  GaU.  R.  422.       '  Ibid,  436. 
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Tbe  limited. powers,  wm  exerciaed  by  tl^  ^d^^cuii^ty  in 
England,  have  not  been  maintained  -without  a  struggle.    It 
m  Md  by  the  Cpimnon  Law  Courts  tbsit  the  jurisdiotion, 
iltcai^s  of  contracts,, is  confined  to lyiarjtime  coutracts.made 
^iffon  the  bi^  seas,  and  to  be  there  executed*^    Hyen  in  tbe 
case  of  mariners'  wages,  it  was  at  first  held  that  the  Admi- 
ralty i  had  not  juxisdictipn,  because  tbe  contract  was  made 
iom  land.'    In  the  .nineteenth  year  of  James  L,  a  prohibition 
fo  the  Admiralty  was  refused,  as  a  matter  of  discietion,  in 
n  case  of  mariners'  wages,  and  a  reason  was  assigned,  that 
4he  case  was  one  of  ^'  poor  mariners,  who  might  not  be 
dMayed  in  the  Admiral's  Courts  and  could  there  join  in 
ta  libel,  in4teaid  of  being  obliged  to  bring  several  actions 
iD  the  Courts  of  Common  Law.'''    But  in  Woodward 
e.  Boniitban,  (Sir  T.  Ray.  Rep.  3^)  the  right  of  mariners    21 
lo  sue  in  the  Admiralty  was  denied.^    At  length  it 
WBB  admittefd;  the  practice  became  general,  and  is  now 
im^sput^.^     In  a  o^odem  case,  however.  Sir  William 
Scott  spoke  of  this  jurisdiction  as  ^<  a  kind  of  toleration 
.feffnded  on  the  general  convenience  of  the  practice  ;"  but 
he  also  asserted  that  the  exercise  of  such  a  jurisdicti<»  had 
i»xisled  from  tbe  first  astaUishment .  of  the  Court  of  Admi- 
waty.* 

The  following  reasons  have  been  assigned  in  the  Com- 
mon Law  Courts  for  the  allowance  to  mariners  of  a  right 
to  sue  in  the  Admiralty  for  their  wages.^  ^'  1.  That  it  is 
more  convenient  for  seamen  to  sue  in  the  Admiralty, 
because  they  may  all  join  in  one  suit.    2.  That  by  the 

1  De  Lovio  tJ.  Boit,  2  Gall.  R.  437.    «  Ibid.  453.    »  Ibid.    *  Ibid.    «  Ibid. 
«  The  Courtney,  Edw.  R,  339.       '  De  Lovio  v.  Boit,  3  Gall.  R.  464. 
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maritime  law,  if  the  ship  perish  by  the  mariners'  de&uh, 
they  are  to  lose  their  wages ;  which  (it  should  seem  from 
this  reason)  would  be  otherwise  due  at  Common  Law. 
3.  That  the  true  reason  is,  that,  though  the  contract  be 
made  on  land,    yet    the    ship    is    made    liable  for  the 

wages.  4.  That  mariners'  wages  grow  due  to  them 
22    for  labor  or  service  done  at  sea,  and  the  chitrter  and 

contract  at  land  is  only  to  ascertain  their  rate.  6.  That 
it  is  not  on  account  of  the/service  done  at  sea,  but  because 
they  are  mariners^  and  the  suit  is  for  mariners'  wages ; 
and  therefore,  if  the  service  be  done  in  p(Mrt,  and  the  voyage 
be  abandoned,  the  mariners  may  still  sue  for  their  wages 
in  the  Admiralty.  6.  That  the  jurisdiction  of  the  Admiralty 
over  mariners'  wages  is  an  ancient  concurrent  jurisdic- 
tion, as  ancient  as  the  constitution  itself.  7.  That  it  is  ex- 
pressly against  the  statutes  of  Richard  II. ;  and  is  a  meire 
indulgence,  and  is  now  founded  upon  the  maxim  Qu^c? 
communis  errerfacitjtiSj  and  nothing  but  constant  prac- 
tice affirms  it,  and  it  is  not  dejure^  but  by  indulgence." 

These  reasons  have  been  thus  criticised  by  Mr.  Justice 
Story.  "  A  short  review  of  these  reasons  may  not  be  with- 
out use.  As  to  the  first,  it  cannot  of  itself  furnish  any  solid 
ground  for  vesting  a  jurisdiction  otherwise  unauthorized. 
It  is  an  argument  merely  ab  inconvenienti ;  and,  besides, 
the  jurisdiction  exists  equally,  whether  one  or  many 
mariners  sue.  The  second  is  founded  upon  a  supposition 
that  the  Common  Law  would,  in  the  given  case,  decide 

differently  from  the  Maritime  Law,  which  is  not  true. 
23    The  third  is  not  universally  true,  or  rather  does  not 
universally  apply ;  for  a  suit  may  be  maintained  for 
4 


^ 
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mariners'  wages  in  the  Admiralty,  as  well  in  personam 
as  in  rem.  It  is  an  entire  mistake  that  its  jurisdiction  is 
in  general  limited  to  proceedings  in  rem.  The  fourth  is  in 
direct  hostility  to  the  construction  of  the  Common  Law,  as 
to  all  other  maritime  contracts,  and,  if  correct,  furnishes  a 
complete  recognition  of  the  general  doctrine  of  the  Admi- 
ralty. The  fifth  is  a  virtual  contradiction  of  the  fourth,  and 
puts  the  jurisdiction  upon  the  personal  privilege  of  the  par- 
ties, not  upon  the  nature  or  the  place  of  the  service  done, 
a  distinction  at  war  with  the  statutes  of  Richard,  and  not 
easily  reconcilable  with  the  case  of  Rose  v.  Walker,  2  Wils. 
R.  264.  The  sixth  reason  is  undoubtedly  well  founded, 
and  is  a  complete  answer  to  the  laborious  commentaries 
of  Lord  Coke.  But  the  reason  is  in  itself  of  no  weight,-un- 
less  it  is  admitted  that  the  statutes  of  Richard  II.  were  not  in- 
tended to  abridge  any  part  of  the  original  rightful  jurisdic- 
tion of  the  Admiralty,  but  only  to  check  its  usurpations  over 
contracts  made  at  land,  unconnected  with  maritime  busi- 
ness. In  this  view  it  has  a  most  important  bearing.  The 
seventh  and  last  reason  is  indeed  extraordinary.  It 
may  be  truly  observed  in  the  pointed  language  of  Mr.  24 
Douglas,^  'Surely  it  is  not  consonant  to  legal  principle 
to  hold  that  any  usage  or  common  error  can  abrogate  a 
statute  to  any  purpose,  or  give  legality  to  what  an  act  of 
Parliament  expressly  prohibits.' 

"  It  may  be  added  that  all  these  reasons,  except  the  fourth 
•  and  sixth,  have  not  the  slightest  connexion  with  any  pos- 
sible construction  of  the  statutes  of  Richard  II. ;  and  the 
fourth  and  sixth,  if  they  are  correct  in  principle,  sustain 

1  Wilkins  v,  Carmichael,  Doug.  R.  101,  iwle. 
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the  whole  superstructure  of  the  Admiralty  jurisdiction  over 
all  maritime  contracts."* 

Until  recently  the  Admiralty  exercised  jurisdiction  in 
cases  of  proprietary  suits,^and  it  now  entertains  suits  in  pos- 
sessory actions  for  the  possession  of  ships  ;  as  in  controver- 
sies among  part  owners,  respecting  the  employment  of  ships, 
and  over  Admiralty  stipulations.*  It  is  said  by  Sir  Leoline 
Jenkins,  that  "  the  jurisdiction  of  the  Admiralty  ought  natu- 
rally to  zirise  from  the  nature  of  the  cause,  and  not  from 
the  place  where  any  bargain  or  contract  is  made.'"    In  torts 

locality  ascertains  the  jurisdiction.* 
25  --  Dr.  Browne  observes,  with  respect  to  the  present  ex- 
tent of  the  jurisdiction  of  the  instance  Court  of  Admi- 
ralty, allowed  by  the  Common  Law  Courts,  that  it  is 
confined,  in  matters  of  contracts,  to  suits  for  seamen's  wages, 
and  those  on  hypothecations;  in  matters  of  tort,  to  actions 
for  assault,  collision,  and  spoil,  and  in  quasi  contracts  to 
actions  of  part  owners  for  security  and  actions  of  salvage.* 

The  Admiralty  Court,  in  England,  now  exercises  juris- 
diction  in  the  following  cases,  although  a  great  portion  of 
the  powers  enumerated  in  the  commission  of  the  Judge  of 
the  High  Court  of  Admiralty  are  inoperative,  and  the  active 
jurisdiction  of  the  Court  stands  in  need  of  the  support  of 
continued  exercise  and  usage.^ 

1.  In  cases  of  prize,  by  virtue  of  its  general  jurisdiction, 
and  the  commission  which  issues  when  a  war  takes  place. 
The  jurisdiction  of  the  instance  Court  is  that  of  the  ordi- 
nary,— that  of  the  prize  Court  is  the  extraordinary  jurisdic- 

1  De  Lovio  V,  Boit,  2  GaU.  R.  455,  456.       2  Ibid,  463. 

8  2  Bro.  Civ.  and  Ad.  Law,  90.       *  Ibid,  110.         «  Ibid,  198. 

«  The  ApoUo,  1  Hagg.  R.  312. 
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tion  of  the  Admiralty  ;^  but  it  is  supposed  that  thici  dis- 
tinction is  altogether  of  modem  origin.* 

2.  In  cases  of  mariners'  wages.  26 

The  Admiralty  in  England  will  entertain  a  smt  of 
foreign  seamen  with  the  sanction  of  the  Minister  of  the 
Ck>yetnment  to  which  the  libellants  belong.^  I 

By  the  statute  of  59  Geo.  III.  c.  68,  magistrates  in  Eng- 
land are  authorized  to  settle  disputes  about  wages,  not 
exceeding  in  amount  twenty  pounds  sterling,  and  their 
decimon  is  final  unless  an  appeal  to  the  Court  of  Admiralty 
be  interposed  within  seven  days  after  the  order  is  made ; 
but  notice  of  an  appeal  must  be  given  within  &rty-^ght 
hours  after  the  order  is  made,  and  bail  to  double  the  amount 
of  the  wages  /claimed  must  be  given.  But  the  seamen  are 
not  deprived  of  a  resort  to  any  other  remedy.* 

A  seaman  who  might  have  received  his  wages  in  cash 
abroad,  and  who  elected  to  take  a  bill  of  exchange,  has  not 
a  ri^ht  to  Admiralty  process  against  the  ship.^  (a)    Seamen 

1  Doug.  R.  613,  noU. 

2  De  Lovio  v.  Boit,  2  GaU.  R.  464,  465 ;  3  Bro.  Civ.  and  Ad.  Law,  212. 
8  The  Wilhelm  Frederick,  1  Hagg.  R.  140.        *  The  Minerva,  ibid,  54. 
5  The  William  Mona,  2  Hagg.  R.  136. 

«^ 
(a)  A  seaman  does  not  lose  his  lien  on  the  vessel  for  his  wages  by  taking    , 

an  order  on  the  owner  or  charterer  for  the  balance  due  at  the  close  of  the 
voyage. — The  Eastern  Star,  Ware's  R.  185. 

By  the  law  of  Maine,  if  a  negotiable  security  is^ven  for  a  pre-existing 
simple  contract  debt,  the  legal  presumption  is  that  is  received  in  payment ; 
and  that  it  is  an  extinguishment  of  the  original  cause  of  action.  This  pre- 
.  sumption  of  the  local  law  will  not  be  enforced  in  Admiralty  against  a  sea- 
man who  receives  the  owner's  negotiable  note  for  wages. — The  Betsy  and 
Rhoda,  Daveis'  R.  113;  The  Eastern  Star,  Ware's  R.  187;  The  Barque 
Chusan,  2  Story's  R.  467. 
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are  the  favoxites  of  the  law  on  aocount  of  their  imbecility^ 

and  are  placed  particularly  under  the  protection  of  the 

Admiralty,  for  they  are  proverbially  reckless  and  improvir 

dent,  and  on  all  accounts  requiring  protection.^    They 

27  must  be  provided  with  sustenance,  and  theii  claim 
foe  subsistence  is  enforced  in  the  Admiralty ;  and  upon 

a  wrongful  discharge  abroad  they  have  a  claim  to  bo 
restored  to  theif  homes,  and  to  their  support  in  the  mean 
time,  \irhich  is  also  recognised  in  the  Admiralty.' 

3.  In  eases  of  enforcing  judgments  of  foreign  Admioalty 
Courts,  when  the  person  or  his  goods  are  within  the  juris* 
diction.' 

4.  ]bi  cases  of  bottomry  bonds,  and  hypothecations  of 
cargo  and  freight.* 

la  most  of  the  countries  governed  by  the  Civil  Law,  repairs 
and  necessaries  form  a  lien  upon  the  ship.  But  die  Admi* 
ralty  Court  in  England  declined  jurisdiction  in  the  case  of  a 
bond  for  repairs  and  necessaries  absolute  in  its  form  and  with- 
out dependence  upon  the  accidents  of  the  voyage,  although  it 
contained  an  express  assignment  of  the  ship  and  freight.^ 
It  has  the  power  to  control  extortionate  interest  in  a  bot- 
tomry bond  ;  but  the  power  is  cautiously  exercised,  as  all 
the  |Hresumptions  are  in  favor  of  the  agreeioent.^    It 

28  has  jurisdiction  over  a  bottomry  bond,  good  in  part 

1  The  Minerva,  1  Hagg.  R.  358. 

2  The  Minerva,  1  Hagg.  R.  353,  358 ;  The  Castilia,  ibid,  60 ;  The  Eliza, 
ibid,  182. 

3  2  Bro.  Civ.  and  Ad.  Law,  120 ;  Ewer  v,  Jones,  2  Ld.  Ray.  R.  934. 
*  Abbott  on  Ship.  Pt.  2,  c.  3,  §  28 ;  The  Jason,  4  Rob.  R.  245. 

5  The  Zodiac,  1  Hagg.  R.  325 ;  The  AUas,  2  Hagg.  R.  48. 

6  The  Zodiac,  1  Hagg.  R.  325  j  The  Cognac,  2  Hagg.  R.  386. 
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and  void  in  part,  to  enforce  it  so  far  as  it  is  good ;  for, 
as  is  often  said,  this  Court  is  not  governed  by  the  strict 
rules  of  the  Common  Law,  but  by  enlarged  principles  of 
equity.! 

A  holder  of  a  bottomry  bond  is  permitted  on  petition  to 
pay  off  the  wages  of  the  crew  of  the  ship,  and  to  bold  the 
seamen's  lien  of  priority.* 

In  the  Court  of  Admiralty  in  Ireland  it  was  held  that  a 
bottomry  bond  without  express  terms  of  transfer  created  a 
lien  upon  the  ship,  and  that  the  subject  matter,  not  the  form 
of  the  contract,  gave  the  security  of  the  ship,  and  brought 
the  case  within  the  Admiralty  jurisdiction.' 

There  does  not  seem  to  be  any  solid  distinction  between 
original  suits  and  suits  against  proceeds.*  (a) 

5.  In  cases  of  possessory  suits,  to  recover  the  possession 
of  ships  where  the  property  is  not  in  dispute,  as  where  there 
is  a  disagreement  among  part  owners  relative  to  the  em- 

1  The  Augusta,  1  Dod.  R.  283 ;  The  Tartar,  1  Hagg.  R.  169  j  The  Nel- 
son, ibid,  176. 
«  The  Kammerhevie  Rosenkrantz,  1  Hagg.  R.  62. 

3  The  Murphy,  2  Bro.  Civ.  and  Ad.  Law,  530. 

4  The  Maitland,  2  Hagg.  R.  255. 


(a)  The  question  of  proceeds  is  now  settled  in  England  in  conformity  with 
the  principle  stated  in  the  text.— The  Neptune,  3  Haggard's  Ad.  R.  129 ; 
The  Neptune,  3  Knapp's  Appeal  Cases,  94 ;  The  New  Eagle,  2  Wm.  Rob- 
inson's R.  441. 

The  American  cases  leave  the  question  in  some  doubt.  Those  in  Gilpin's 
R.  184,  536,  and  2  Woodbury  &  Minot's  R.  92,  incline  to  allow  certain 
claims  to  be  made  against  proceeds  which  could  not  originally  have  been 
enforced  in  Admiralty. — Gardiner  v.  Ship  New  Jersey,  1  ^Peters'  Ad.  Dec- 
983 ;  Brackett  v.  The  Hercules,  Gilpin's  R.  184 ;  Harper  v.  A  New  Brig, 
Gilpin's  R.  536 ;  Andrews  v.  Wall  et  al.  3  Howard's  S,  C.  R.  568 ;  Leland 
V,  The  Medora,  2  Woodbury  &  Minot's  R.  92. 
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ployment  of  the  ship,  or  where  one  part  owner  unjustly  re- 
fuses possession  of  the  ship  to  the  master,  nominated 

29  by  the  majority  ;  and  a  proprietary  suit  will  be  enter- 
tained in  case  of  a  claim  by  British  subjects,  as  the 

owners  of  a  vessel  found  in  England  in  the  hands  of  for- 
eigners.* 

Where  the  possession  of  a  ship  has  been  obtained  by  force 
and  violence  or  manifest  fraud,  the  Admiralty  in  England 
will  interfere ,-  but  in  complex  cases  it  declines  to  interfere, 
and  in  questions  of  title  confines  its  action  within  narrow 
limits.*  After  a  decree  of  possession  in  favor  of  an  owner 
of  a  majority  of  interests,  the  Admiralty  in  England  de- 
clined to  grant  an  attachment  to  devest  possession  out  of  the 
hands  of  a  wrongful  detainer,  the  circumstances  being  such 
that  the  remedy  should  be  sought  elsewhere.'  A  decree  of 
possession  has  also  been  refused  to  an  owner  of  one  half 
part  or  share  of  a  ship.*  A  copartner  or  part  owner  of  a 
ship  cannot  institute  a  suit  for  accounts  in  the  Admiralty 
in  England.*  A  compulsory  sale  of  a  ship  cannot  be  de- 
creed by  the  Admiralty  in  England  on  the  application 

30  of  the  owners  of  a  moiety,  or  even  of  a  majority,  of 
the  interests  in  the  ship.*     A  bond  to  a  dissentient  part 

owner  for  the  return  of  the  ship  is  enforced  in  the  Admiralty 
in  England.^  The  bond  should  be  for  the  return  of  the  ship 
generally ;  but  where,  by  the  form  of  it,  her  return  to  a 

1 2  Bro.  Civ.  and  Ad.  Law,  113,  114,  397;  Sir  L.  Jenkins'  Works,  Vol.  II. 

792;  The  Agincourt,  1  Hagg.  R.  371 ;  The  Enchantress,  ibid,  395;  The 

Aurora,  3  Rob.  R.  136 ;  The  Apollo,  1  Hagg.  R.  306 ;  The  Experimento,  2 

Dods.  R.  43 ;  Abbott  on  Ship.  Pt.  1.  c.  3.  «  The  Pitt,  1  Hagg.  R.  240. 

3  The  John  of  London,  ibid,  342.        *  The  Egyptienne,  ibid,  346,  note, 

5  The  Apollo,  ibid,  313.       «  The  Margaret,  2  Hagg.  R.  375.       f  Ibid. 
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particular  port  was  provided,  it  was  not  pronoiiliiced  for- 
feited, the  vessel  having  been  carried  in  distress  into  anoth- 
er port  and  there  arrested  in  suits  of  salvage  and  seamen^s 
wages,  but  remaining  safe  and  unsold ;  for,  when  she  is 
within  the  protection  of  the  country  to  which  she  belcmgs, 
she  is  in  her  general  home,  and  the  functions  of  the  Admi- 
ralty  over  this  subject  have  not  been  mutilated  by  the  re- 
strictions of  modem  practice.^  Malicious  representations 
of  a  dissentient  part  owner,  respecting  the  character  of  the 
ship,  deterring  passengers  and  freighters,  injurious  to  the  in- 
terests of  the  other  owners,  furnish  an  undoubted  title  to  a 
reparation  for  the  injury,  but  it  is  not  examinable  in  the  Ad- 
miralty in  England.*  In  a  possession  cause,  if  the  molesta- 
tion be  wrongful,  damages  and  costs  will  be  decreed,  and  if 
the  possession  be  wrongful,  the  same  decree  will  be 
made.^ 

6.  In  cases  of  maritime  salvage  at  sea,  or  within  high  31 
and  low  water  mark.^ 

7.  In  cases  of  collision  and  injuries  to  property  or  persons 
on  the  high  seas.* 

In  cases  of  damage  by  the  master  and  mariners  of  a  ship, 
the  ancient  maritime  law  exacted  a  full  compensation  from 
the  owners  of  the  guilty  ship,  and  to  this  rule  England  con- 
formed ;  Holland  for  the  protection  of  its  merchants  ordained, 
that  the  owners  of  a  ship  should  not  be  liable  beyond  the 
value  of  that  property  of  their  own  which  was  exposed  to 

I  The  Margaret,  2  Hagg.  R.  275.        8  The  ApoUo.  1  Hagg.  R.  317. 
J  The  Pitt,  1  Hagg.  R..  245.        *  Abbott  on  Ship.  Pt.  3,  c.  10,  $  2,  p.  398. 
4  The  Thames,  5  Rob.  R.  346;  The  Woodrip  Sims,  2  Dods.  R.  83  ;>  Rob. 
R.  73  J  Carey's  Case,  2  Bro.  Cir.  and  Ad.  Law,  110. 
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hazard,  that  is^  ship^  apparel,  and  ftgrniture ;  England  fol- 
lowed, in  suecessive  statutes,  by  which  she  fully  protected 
owners  of  ships  beyond  those  interests.' 

Since  the  statutes  o£  Bichard  II.  and  Henry  lY.,  it  has 
been  strictly  held  in  England,  that  the  Admiralty  cannot 
exercise  jurisdiction  in  civil  cases  or  causes  of  action  arising' 
infra  corpus  comiicttusj  and  a  prohibition  within  a  few  years 
has  been  issued  in  a  case  of  collision,  happening  between 
32  the  Isle  of  Wight  and  the  Hampshire  coast ;  and  a  case 
of  collision  in  the  rivet  Humber,  twenty  miles  from 
the  main  sea,  but  within  the  flux  and  reflux  of  the  tide,  has 
been  held  not  to  be  within  the  Admiralty  jurisdictiim.* 

8.  In  cases  of  goods  and  the  proceeds  of  goods  piratically 
taken,  which  Will  be  arrested  by  a  warrant  from  the  Cknirt, 
as  belonging  to  the  Grown,  and  as  droits  of  the  Admiralty.' 

By  high  seas  is  generally  understood  where  the  sea  flows 
in  its  natural  course,  and  the  Admiralty  jurisdiction  is  upon 
the  sea  as  far  as  it  flows  to  high  water  mark,  and  when  it 
ebbs  to  low  water  marlc/  la  Blackstone's  Commentaries  it 
is  said,  ^'  The  main  or  high  seas  are  part  of  the  realm  of 
England,  for  thereon  our  Courts  of  Admiralty  hav&  jurisdic- 
tion, but  they  are  not  subject  to  the  Common  Law.  This* 
main  sea  begins  at  the  low  water  mark ;  but^  between  the 
high  water  mark  and  the  low  water  mark,  where  the  sea 
ebbs  and  flows,  the  Common  Law  and  the  Admiralty  have 

1  Tlie  Dundee,  1  Hagg.  R.  121 ;  7  G.  II.  c.  15 ;  26  Q.  III.  c.  86 ;  53  G. 
m.  159.  2  The  Public  Opinion,  2  Hagg.  R.  398. ' 

3  The  Helen,  1  Hagg.  R.  142 ;  The  Harvey,  2  Hagg.  R.  80. 

*  5  Rep.  107 ;  Barker  et  al.  v.  "Wharton,  2  Ld.  Ray.  R.  1452 ;  Hale,  T>s 
Jure  Mari^j  Harg.  Tracts,  c.  1,  p.  10. 
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divisum  imperium,  an  alternate  jurisdiction  ;  one  upon  the 
water  when  it  is  full  sea,  and  the  other  upon  land  when 
it  is  at  an  ebb."^     But  this  is  understood  of  that  portion    33 
of  the  sea  which  washes  the  open  coast,  and  is  not  with- 
in the  body  of  a  county  ;  for  Lord  Hale  says,  "  The  part  of 
the  sea  which  lies  not  within  the  body  of  a  county  is  called 
the  maii^  sea  or  ocean,"  and  that  "  branch  of  the  sea  which 
lies  within  the  fauces  terrce,  where  a  man  may  reasonably 
discern  from  shore  to  shore,  is,  or  at  least  may  be,  within  the 
body  of  a  county."^     The  Admiralty  advocates  have  stren- 
uously contended  that  ports,  creeks,  and  havens  are  within 
the  Admiralty  jurisdiction,  and  not  within  the  restraining  stat- 
utes of  Richard.     But  Dr.  Browne  expresses  his  opinion,  that 
they  are  within  those  statutes.^    In  a  case  particularly  of  torts, 
it  is  said,  that  coasts,  shores,  and  harbours  are  out  of  the  pow- 
er of  the  Admiral.*    It  should  here  be  observed,  that  these  ca- 
ses, in  which  the  jurisdiction  of  the  Admiralty  has  been  exclu- 
ded, where  the  torts  were  committed  upon  water  within  the 
body  of  a  county,  were  decided  since  the  restraining  statutes 
of  Richard  II.  and  Henry  IT.,  and  in  reference  thereto.*     ^ 
The  ancient  commissions  of  the  Lord  High  Admiral    34 
confer  the  most  ample  maritime  jurisdiction.     They  au- 
thorize the  Admiralty  "  to  hold  conusance  of  pleas,  debts, 
bills  of  exchange,  policies  of  assurance,  accounts,  charter- 
parties,  contractions,  bills  of  lading,  and  all  other  contracts 

1 1  Black.  Comm.  110.        2  De  Jure  Maris,  Harg.  Tracts,  c.  4,  p.  10. 

3  2  Bro.  Civ.  and  Ad.  Law,  92. 

4  Hawkeridge's  Case,  12  Rep.  129 ;  Moore  R.  892 ;  3  T.  R.  315 ;  Cro.  Jac. 
^14;  2  Bro.  Civ.  and  Ad.  Law,  111. 

5  2  Henry  IV.  c.  11 ;  The  Public  Opinion,  2  Hagg.  Rep.  398. 
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wbich  may  any  ways  concern  moneys  dae  for  fireight  of  ships 
hired  and  let  to  hire,  moneys  lent  to  be  paid  beyond  the  seas 
at  the  hazard  of  the  lender,  and  also  of  any  cause,  business, 
or  injury  whatsoever,  had  or  done  in  or  upon  or  through  the 
seas  or  public  rivers  or  fresh  waters,  streams,  havens,  and 
places  subject  to  overflowing  whatsoever,  within  the  flowing 
and  ebbing  of  the  sea  upon  the  shores  or  banks  whatsoever 
adjoining  to  them  or  either  of  them,  from  any  of  the  said  first 
bridges  whatsoever  towards  the  sea,  throughout  our  JdngdoniB 
of  England  and  Ireland  in  our  dominions  aforesaid,  or  else- 
where beyond  the  seas,  or  in  any  ports  beyond  the  seas 
whatsoever."^ 

In  Scotland,  the  Admiralty  has  cognizance  of  "  all  com- 
plaints, contracts,  ofiences,  pleas,  exchanges,  assecurations, 
debts,  coimts,  chsurter-parties,  covenants,  and  all  other  writ- 
ings concerning  lading  and  unlading  of  ships,  freights, 
35  hires,  money  lent  upon  casualtiesand  hazard  at  sea,  and 
all  other  businesses  whatsoever  among  sea-farers  done 
at  sea,  this  side  sea  or  beyond  sea ;  the  cognition  of  writs  of 
appeal  from  other  judges,  and  the  causes  and  actions  of  re- 
prisal and  letters  of  mark ;  and  to  take  stipulations,  cognos- 
cions,  and  insinuations  in  the  books  of  the  Admiralty."' 

In  Scotland,  the  Judge  of  the  Admiralty  is  "  the  King's 
justice-general  upon  the  seas  or  fresh  water  within  flood  and 
mark,  and  in  all  harbours  and  creeks,"^  and  he  "  hath  pow- 
er within  the  sea-flood  over  all  sea-faring  men,  and  in  all  sea- 
faring causes  and  debates,  civil  and  criminal."* 

The  Admiralty  Courts  in  the  British  provinces  in  North 

1  De  Lovio  v,  Boit,  2  GaU.  R.  463,  note.       «  Ibid,  468,  note, 
3  2  Bro.  Civ.  and  Ad.  Law,  30.        *  Zpuch.  91. 
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America^  befoie  the,  American  reyolution,  jxxssessed  rery  ex- 
tensive Admiralty  jurisdictioii.    The  cominission  to  the  Goir^ 

ernoT  of  New  Hampshire,  investin^him  with  the  power  of  an 

• 

Admiralty  Judge,  authorized  him  ^to  take  cogsizaiiee  o^ 
aud  prooeed  in^  all  causes^  ciril  and  maritime,  and  in  com* 
jdaints,  contracts,  offences,  or  suspected  offences,  drimes, 
pleas,  debts,  exchanges,  accounts,  charts-parties,  agreen^nta^ 
stnts,  trespasses,  extortions,  and  demands,  and  business, 
civil  and  maritime  whatsoever,  commenced  or  to  be  com-  36 
menced  between  merchants^  or  between  owners  and  pro- 
prietors of  ships  and  other  vessels,  and  merchants  or  others 
whomsoever,  with  such  owners  and  proprietors  of  ships  and 
all  other  vessels  whatsoever  employed  or  Used  within  the 
maritime  jurisdiction  of  our  Yice-Admiralty  of  our  said  pro* 
vince,  &c.,  or  between  any  other  persons  whomsoever  had, 
made,  begun,  or  ccmtracted,  for  any  matter,  thing,  cause,  or 
business  whatsoever  dcme  or  to  be  done  within  our  maritime 
jurisdiction  aforesaid,  6cc.  Ac, ;  and  moreover  in  all  and  sin- 
gular complaints,  contracts,  agreements,  causes,  and  busi^ 
nesses,  civil*  and  maritime,  to  be  performed  beyond  the  sea  or 
contracted  there,  however  arising  or  haq>pemng,'^  with  many 
other  general  powers.  And  it  declares  the  jurisdiction  to 
^ctend  '<  throughout  all  and  every  the  sea-sh5res,  public 
streams,  ports,  firesh  waters,  rivers,  creeks,  and  arms  as  well 
of  the  sea,  as. of  the  rivers  and  coasts  whatsoever,  of  our  said 
provinces,"  &c,  * 

The  Yic^- Admiralty  Court  in  Massachusetts  exercised  a 
jurisdiction  far  more  extensive  than  that  of  the  Admiralty  in 
England.' 

1  De  Lovio  v.  Boit,  2  GaU.  R.  470,  nUe.  *  Ibid,  471,  note. 
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In  YirghHa  it  was  provided,  by  laws  passed  in  1669 

37  and  1660,  that  the  Oovemor  and  Council  should  ^*  have 
full  power  and  authority  of  aOourt  of  Admiralty  to  cog- 

noss,  determine,  and  administer  justice  in  all  things  pertain- 
ing to  sea-fairing,  that  shall  appertaine,  hfippen,  or  fall  out 
within  the  jurisdiction  of  this  coUonie,  either  between  mari- 
nar  and  merchant,  or  mariner  and  master,  as  likewise  all 
complaints,  contracts,  offences,  pleas,  exchanges,  assecura- 
tions,  debts,  counts,  charter-parties,  covenants,  and  all  otfier 
^writings  concerning  lading  and  unlading  of  shipps,  fineigfats, 
liyres,  and  all  ether  business  among  sea  affairs  done  on  the 
-wrater  and  when  within  the  linuts  of  the  jurisdiction  of  Vir- 
ginia, or  the  laws  and  cognizance  thereof,  \vitfa  the  cogni- 
tion of  writs,  the  causes  and  actions  of  reprisals,  of  letters 
of  marque,  to  take^stipulations,  cognitions,  and  instructions."^ 

^  The  patent  of  the  Judge  of  the  British  Vice-Admimlty 
Court  at  the  Cape  of  Grood  Hope,  empowers  him  to  take  cog- 
nizance  of  charter-parties,  and  the  exercise  of  jurisdiction 
over  this  subject  by  that  Court  is  sustained  in  the  High 

Court  of  Admiralty.* 

The  Constitution  of  the  United  States  delegates  to  the 

38  Judiciary  of  the  United  States  cognizance  «  of  all  cases 
of  Admiralty  and  maritime  jurisdiction."'    By  this,  a 

learned  commentator  on  the  Constitution  of  the  United  States 
understands,  that,  in  all  cases,  where  the  Admiralty  jurisdic- 
tion was,  in  the  jurisprudence  of  the  existing  system  of  laws 
in  our  country,  exclusive,  as  in  prize  cases,  an  exclusive  ju- 
risdiction was  given;   and 'that,  in  other  maritime   cases, 

1  The  Schooner  Tilton,  5  Mason's  R.  4'72,  note. 

«  The  Elizabeth,  1  Hagg.  R.  236.        3  Const.  U.  S.,  art.  3,  4  ?. 
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where  the  Common  Law  Courts  exercised  concurrent  juris- 
diction, a  concurrent  jurisdiction  was  granted  to  the  Admi- 
ralty Courts  of  the  United  States,  which  might  be  established 
pursuant  to  the  Constitution.*  (a) 

By  the  Judicial  Act  of  Congress,  District  Courts  were  es- 
tablished ;  and  it  is  provided,  that  they  shall  have  "  exclu- 
sive original  cognizance  of  all  civil  cases  of  Admiralty  and 
maritime  jurisdiction,  including  all  seizures  under  the  laws 
of  impost,  navigation,  or  trade  of  the  United  States,  where 
the  seizures  are  made  on  waters  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burthen,  withi»  their  respective 
districts,  as  well  as  upon  the  high  seas ;  saving  to  suitors  in 
all  cases  the  fight  of  a  Common  Law  remedy,  where  the 
Common  Law  is  competent  to  give  it ;  and  shall  also 
have  exclusive  original  cognizance  of  all  seizures  on  39 
land,  or  other  waters  than  as  aforesaid,  made,  and  of  all 
suits  for  penalties  and  forfeitures  incurred  under  the  laws  of 

1  3  Story's  Comm.  on  Const.  533,  §  1666,  note. 


(a)  The  meaning  of  the  saving  clause  in  the  ninth  section  of  the  Judicia- 
ry act,  is  that  in  cases  of  concurrent  jurisdiction  in  Admiralty,  and  at  Com- 
mon Law,  the  jurisdiction  in  the  latter  is  not  taken  away. — Waring  v. 
Clarke,  5  Howard,  441. 

In  2  Sumner,  589,  it  is  said  that  a  suit  in  a  State  Court  by  replevin,  or  by  an 
attachment  of  the  property  in  question,  cannot  supersede  the  right  of  a  Court 
of  Admiralty  to  proceed  by  a  suit  in  rem^  to  enforce  a  right  or  lien  against 
that  property.  To  this  opinion  Judge  Grier  adds  a  qualification,  **that  the 
pendency  of  a  replevin  in  a  State  Court  to  settle  the  right  of  property  in  a  ves^ 
sel,  is  a  bar  to  a  libel  in  Admiralty  to  settle  the  same  right  between  the  same 
persons  j  not  technically  a  bar  as  a  plea  of  lispendenSf  but  eifectively  so  to  pre- 
vent a  conflict  of  jurisdiction."— Taylor  t?.Royal  Saxon,  Wallace  Jr.'sR.  311. 

Where  there  is  concurrent  jurisdiction,  the  mode  of  trial  is  that  of  the 
Court  where  the  suit  is  being  tried.— Davis  v.  A  New  Brig,  Gilpin's 
R.  482. 
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United  States."    And  <<  the  trial  of  all  issues  of  fact  in 
district  Courts  in  all  cases,  except  civil  causes  of  Admi- 
nd  maritime  jurisdiction,  shall  be  by  jury."^    It  has 
oposed,  that  the  provision,  giving  Admiralty  jurisdic- 
seizures,  for  violations  of  impost,  navigation,  and 
.lade  laws  on  waters  navigable  from  the  sea  by  vessels  of 
ten  or  more  tons  burthen,  extended  generally  the  Admiralty 
jurisdiction  "  in  civil  causes"  over  such  waters.    But  the  Su- 
preme Court  of  the  United  States  has  decided,  that  this  "  is 
a  statutable  provision,  and  limited  to  the  cases  there  stated."* 
But  it  would  seem  that  waters,  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burthen  within  the  respective 
Districts,  are  places  within  the  Admiralty  and  maritime  ju- 
risdiction of  the  United  States  over  "  civil  causes,"  according 
to  the  provisions  of  the  Constitution,  vesting,  without  limita- 
tion, in  the  Judiciary  of  the  United  States,  cognizance  "  of 
all  cases  of  Admiralty  and  maritime  jurisdiction ;"  or 
40    else  the  Act  of  Congress  which  includes,  within  the  Ad- 
miralty and  maritime  jurisdiction,  seizures  under  the 
laws  of  impost,  navigation,  or  trade  of  the  United  States  on 
waters  navigable  from  the  sea,  by  vessels  of  ten  or  more 
tons  burthen  within  the  respective  Districts,  as  "  civil  cau- 
ses" of  Admiralty  and  majitime  jurisdiction,  would  seem  to 
be  unconstitutional ;  for  Congress  has  no  authority  to  include 
cases  within  the  Admiralty  and  maritime  jurisdiction  of  the 
United  States,  which  are  not  so  in  fact  and  warranted  by  the 
Constitution  of  the  Uniteu  ScUtes.^     If,  therefore,  this  Act  of 

1  Act  of  Cong.  1789,  c.  20.  ^  9. 

2  The  Thomas  Jefferson,  10  Wheat.  R.  428. 
8  De  Lovio  v,  Boit,  2  Gall.  R.  474. 
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Congress  be  constitutional,  it  would  appear  to  be  a  declara- 
tory act,  asserting  that  the  Admiralty  and  maritime  jurisdic- 
tion of-the  United  States  in  "  civil  causes"  over  all  waters 
within  the  respective  districts,  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burthen,  as  well  as  upon  the 
high  seas,  and  consequently  all  "  civil  causes"  there  arising 
founded  on  torts,  are  by  the  Constitution  within  the  Admi- 
ralty and  maritime  jurisdiction,  as  well  as  the  seizures  men- 
tioned in  the  Act  of  Congress. 

Perhaps  the  true  construction  of  the  Act  of  Congress 
upon  this  subject  may  be,  that  seizures  on  waters  na- 
vigable from  the  sea  by  vessels  of  ten  or  more  tons  41 
burthen,  in  order  to  be  brought  within  the  Admiralty 
jurisdiction,  must  be  made  on  waters,  so  navigable  so  far  as 
the  influence  of  the  tide  occasions  a  regular  rise  and  fall  of 
the  water,  and  no  further ;  for  it  can  hardly  be  supposed 
that  the  Admiralty  jurisdiction  can  extend  in  any  case 
thousand  of  miles  into  the  interior  of  the  country  over  rivers 
navigable  by  vessels  of  ten  or  more  tons  burthen.  The 
fact  of  the  influence  of  the  tide  upon  the  waters  has  been 
held  by  the  Supreme  Court  of  the  United  States  to  be  the 
decisive  test,  which  determines  the  Admiralty  jurisdiction 
in  all  cases  where  it  depends  upon  locality.*  (a)  This  con- 
struction will  remove  all  Constitutional  difliculties  in  rela- 
tion to  this  Act  of  Congrei^s  and  the  Admiralty  .jurisdiction 

1  Peyroux  et  al.  v,  Howard  et  al.,  7  Pet.  Sup.  Ct.  R.  343. 


(fl)  The  Steamboat  Orleans  v,  Phoebus,  11  Peters'  R.  175 ;  The  United 
States  V.  Lawrence  Coombs,  12  ibid  72 ;  Waring  v.  Clarke,  5  Howard's 
S.  C.  R.  441 ;  Thomas  v.  Lane,  2  Sumner's  R.  1. ;  Thackeray  t?.  The  Far- 
mer, Gilpin's,  R.  524 ;  The  Robert  Morris,  Wallace  Jr.*s  R.  33. 
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in  the  case  of  a  seizure,  which,  in  a  case  of  forfeiture, 
would  be  confined  within  the  same  boundaries  that  define 
it  in  all  other  cases  of  torts,  (a)  ^ 

Since  the  establishmei^  of  the  Judicial  tribunals  of  the 
United  States,  under  the  Constitution,  there  have  been 
many  important  decisions  upon  the  subject  of  the  jurisdic- 
tion of  the  Admiralty.  The  terms  Admiralty  and  maritime 
jurisdiction^  (b)  according  to  etymology  and  received  use, 


{a)  Act  of  Congress,  Feb.  96, 1845,  Chap.  90 : 
"  An  Act  extending  the  jurisdiction  of  the  District  Courts  to  certain  cases, 
upon  the  lakes  and  navigable  waters  connecting  the  same. 
"Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  District  Couits  of  the 
United  States  shall  have,  possess,  and  exercise  the  same  jurisdiction  in 
matters  of  contract  and  tort,  arising  in,  upon,  or  concerning  steamboats  and 
other  vessels  of  twenty  tons  burthen  and  upwards,  enrolled  and  licensed  for 
the  coasting  trade,  and  at  the  time  employed  in  business  of  coimBerce  and 
navigation  between  ports  and  places  in  different  States  and  Territories      ^J    r^ 
upon  the  lakes  and  navigable  waters"  connecting  said  lakes,  as  is  now  jpos- 
sessed  and  exercised  by  the  said  Courts  in  cases  of  the  like  steamboats  and       '^ 
other  vessels  employed  in  navigation  and  commerce  upon  the  high  seas,  or 
tide  waters,  within  the  Admiralty  and  maritime  jurisdiction  of  the  United 
States ;  and  in  all  suits  brought  in  such  Courts  in  all  such  matters  of  eon- 
tract  or  tort,  the  remedies,  and  the  forms  of  process,  and  the  mode^  of  pro- 
ceeding shall  be  the  same  as  are  or  may  be  used  by  such  Courts  in  cases 
of  Admiralty  apd  maritime  jurisdiction;  and  the  maritime  law  of  the  Uni- 
ted States,  so  far  as  the  same  is  or  may  be  applicable  thereto,  shall  consti- 
tute the  rule  of  decision,  in  such  suits,  in  the  same  manner,  and  to  the 
same  extent,  and  with  the  same  equities,  as  it  now  does  in  cases  of  Admi- 
ralty and  maritime  jurisdiction ;  saving,  however,  to  the  parties,  the  right 
of  trial  by  jury  of  all  facts  put  in  issue  in  such  suits,  where  either  party 
shall  require  it ;  and  saving  also  to  the  parties,  the  right  of  a  concurrent 
remedy  at  the  Common  Law,  where  it  is  competent  to  give  it,  and  any  con- 
cuirent  remedy  which  may  be  given  by  the 'State  laws,  where  such  steamer 
or  other  vessel  is  employed  in  such  business  of  commerce  and  navigation." 

(b)  In  tie  grant  in  the  Constitution,  of  "Admiralty  and  maritime  jurisdic- 

6 
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42  extend  to  all  things  done  upon,  and  relating  to  the 
sea,  to  transactions  relating  to  commerce  and  naviga- 
tion, jftid  to  damages  and  injuries  upon  the  sea.^  Cases  of 
maritime  jurisdiction  include  all  maritime  contracts,  torts, 
and  injuries,  which  are,  in  the  understanding  of  the  Com- 
mon Law,  as  well  as  of  the  Admiralty,  causes  dviles  ei  m& 
rUinuB?  In  reference  to  contracts,  the  Admiralty  jurisdic- 
tion is  not  limited  with  respect  to  place.  It  depends  upon 
the  nature  of  the  cause ;  and  the  statutes  of  Richard  11. 
have  received  a  construction  in  the  English  Courts  which 
prevents  their  extension  to  the  United  States.'  There  are 
decisions  of  the  Courts  of  the  United  States  which  estab- 
lish that  the  statutes  of  Richard,  and  the  ccmstruction  of 
these  statutes  "by  the  English  Common  Law  Courts,  do  not 
attach  to  the  clause  of  the  Constitution  giving  Admiralty 
jurisdiction  to  the  tribimals  of  the  United  States.*  (a)    Sei- 

1  De  Lovio  v,  Boit,  2  Gall.  R.  468.  2  Rid,  471. 

8  The  Sandwich,  1  Peters^  Ad.  R.  233,  note, 
*  De  Lovio  v,  Boit,  2  Gall.  R.  473. 


tion,"  it  is  to  be  presumed  that  these  words  are  used  in  the  sense  which  they 
had  in  this  country  at  the  time  when  the  Constitution  was  adopted.  The 
jurisdiction  of  the  Admiralty  Court  in  this  country  at  the  time  of  the  Revo- 
lution, and  for  a  century  before,  was  more  extensive  than  that  of  the  High 
Court  of  Admiralty  in  England.  The  terms  Admiralty  and  Maritime  be- 
long to  the  law  of  nations,  as  well  as  to  our  own  domestic  law,  especially 
"  Admiralty."  A  Court  of  Admiralty  is  a  Court  of  the  law  of  nations,  and 
derives  in  part  its  jurisdiction  from  that  law.  The  Constitution  may  there- 
fore refer  to  the  law  of  nations  for  the  meaning  of  these  terms,  as  constitu- 
ting part  of  our  own  law.— See  a  valuable  note  in  Daveis  R.  93. 

(a)  Waring  v.  Clarke,  5  Howard  S.  C.  R.  441  j  The  New-Jersey  Steam 
Navigation  Co.  r.  Merchants'  Bank,  6  Howard,  386  j  Steele  v,  Thatcher, 
Ware  R.  91. 
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zures,  under  laws  of  impost,  navigation,  and  trade,  on  wa- 
ters navigable  from  the  sea  by  vessels  of  ten  or  piore  tons 
burthen,  as  well  within  ports  and  Districts  within  the 
United  States,  as  upon  the  high  seas,  are  causes  of  Ad-    43 
miralty  and  maritime  jurisdiction.^ 

The  delegation  of  the  cognizance  of  "  all  civil  cases  of 
Admiralty  and  maritime  jurisdiction"  to  the  Courts  of  the 
United  States  comprehends  all  maritime  contracts,  torts, 
and  injuries.  The  latter  branch  is  necessarily  bounded  by 
locality ;  the  former  extends  over  all  contracts  wheresoever 
they  may  be  made  or  executed,  or  .whatever  may  be  the 
fonp  of  the  stipulations  which  relate  to  the  navigation,  ' 
business,  or  commerce  of  the  sea.*  (a)     All  "civilians  and      ) 

1  The  La  Veijgeance,  3  Dall.  R.  297;  The  Sally,  2  Cranch  R.  406 ;  The 
Betsey,  4  Cranch  R.  443.         «  De  Lovio  v.  Boit,  2  Gall.  R.  474. 


(a)  A  tort  committed  on  tide- waters  within  foreign  ports  is  within  Ad- 
miralty jurisdiction. — Thomas  v.  Lane,  2  Sumner  R.  1. 

Courts  of  Admiralty  have  full  jurisdiction  as  incidental  to  cases  of  priae, 
salvage,  and  other  proceedings  in  rem,  to  decree  freight  to  the  shipowner  in 
proper  cases. — Ship  Nathaniel  Hooper,  3  Sumner  R.  542. 

Suits  in  rem  are  local ;  and  the  Court  within  whose  jurisdiction  the 
thing  is  situated  is  the  proper  fompi,  though  all  the  parties  in  interest  are 
foreigners.— The  Bee,  Ware  R.  332;  The  Jerusalem,  2  Gall.  R.  191; 
Clarke  v.  New-Jersey  Steam  Nav.  Co.,  1  Story  R.  531 ;  The  Ada,  Daveis 
R.407. 

Whether  a  libel  lies  on  a  mere  mortgage  of  a  vessel  as  a  chattel,  to 
secure  a  debt  arising  out  of  a  maritime  contract,  is  doubtful  here,  and  is 
sustained  in  England  only  under  an  express  statute. — Leland  v.  The  Me- 
dora,  2  Woodbury  &  Minot  R.  108. 

An  agreement  of  consortship  between  the  masters  of  two  vessels  engaged 
in  wrecking  may  be  enforced  in  Admiralty  against  property  or  proceeds  in 
the  custody  of  the  Court.— Andrews  v.  Wall,  3  Howard  R.  608. 

Policies  of  Insurance  are  within  Admiralty  jurisdiction. — De  Lovio  v. 
Boit,  2  Gall.  R.  398 ;  Hale  v.  The  Washington  Ins.  Co^2  Story  R.  176. 
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jurists  agree,  that,  in  the  appellation  of  maritime  contracts^ 
are  included,  among  other  things,  charter-parties,  affreight- 
ments, marine  hypothecations,  contracts  for  maritime  ser- 
•  vice  in  the  building,  repairing,  supplying,  and  nayigating 
ships,  contracts  between  part  owners  of  ships,  contracts  and 
quasi  contracts  respecting  averages,  contributions,  and 
jettisons."^  (a) 

Courts  of  Admiralty  have  jurisdiction  over  maritime  con- 
tracts when  executed,  but  not  over  contracts  leading  to  the 
execution  of  maritime  contracts,  as  a  contract  to  build 
^   44    a  ship,  sign  a  ship|Hng  paper,  or  execute  a  bottomry 
bond ;  but  if  the  contract  be  aji  executed  maritime  con- 
tract, the  jurisdiction  attaches ;  for  the  law  looks  to  the  prox- 
imate, and  not  to  the  remote  cause,  as  the  source  of  jurisdic- 
tion, and  the  Admiralty  Court  assumes  jmisdiclion  only  when 
the  contract  takes  its  final  shape  as  a  maritime  contract.*  (b) 

1  De  Lovio  v.  Boit,  2  Gall.  R,  475. 

s  Andrews  et  al.T.  Ess.  F.  &  M.  Ins.  Co.,  3  Mason  R.  16. 


It  is  held  in  the  United  States  District  Court  for  the  Southern  District 

of  New  York,  that  Admiralty  has  jurisdiction  oyer  contracts  for  the  trans- 

:portaaan  of  passeaagers.— Marshall,  v,  Biazin,  7  .New-Yotrk JLegal  Obs.  344  j 

The  Zenoljia,  10  vol.  MSS.  Decisions  of  Judge  Betts,  page  61  y  The  Ship 

.Aberfoyle,  12  vol.  MSS.  Dec,  35. 

(«)  The  Volunteer,  1  Summer  R.  551;  The  Reeside,  2  ibid,  567;  Certain 
Logs  of  Mahogany,  ibid,  589;  The  Tribune,  3  ibid,  144;  The  Nathaniel 
Hooper,  ibid,  542;  Arthur  v.  Schooner  Cassius,  3  Story  R.  81;:  Drink- 
water  V.  The  Spartan,  Ware  R.  149 ;  The  Rebecca,  ibid,  189;  The  Phebe, 
ibid,  263 ;  The  Paragon,  ibid,  322;  The  Huatress,  Daveis  R.  83;  The  Brig 
Casco,  ibid,  184. 

(p)  The  Crusader,  Ware  R.  437. 

An  agreement  for  a  charter-party  to  be  made  at  a  later  period  was  held, 
under  the  circumstances,  to  amomit  to  a  present  charter^aarly,  notwithstand- 
ing a  more  formal  instrument  was  contemplated, — The  Tribune,  3  Sumner 
R.  144. 
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The  Admiralty  jurisdiction  embraces  all  questions  of 
prize  and  salvage,  in  the  correct  adjudication  of  which 
foreign  nations  are  deeply  interested.    It  embraces  also 
maritime  contracts,  torts,  and  offences,  in  which  the  prin- 
ciples of  the  law  and  comity  of  nations  often  form  an 
essential  inquiry.*    The  wisdom  of  the  delegation  of  Ad- 
miralty jurisdiction  to  the  tribimals  of  the  United  States 
has  never  been  questioned,  because  so  many  of  the  ques- 
tions arising  in  Admiralty  Courts  depend  upon  the  Law  of 
Nations,  and  affect  the  rights  and  interests  of  foreigners.* 
duestions  of  prize    are   exclusively  of  Admiralty  juris- 
diction;   and  before  adjudication  an  action  will  not 
lie  at  Common  Law  to  recover  the  property  taken  as    45 
prize  from  the  person  in  whose  possession  it  is ;  and 
the  Admiralty  will  take  cognizance  of  the  distribution  of 
proceeds,  and  all  the  incidents  to  a  prize  cause.'    A  decree 
in  rem  is  conclusive  upon  all  the  world.*     If  a  case  appear 
to  be  a  water  transaction,  as  a  case  of  exportation  in  viola- 
tion of  law,  it  is  a  case  of  Admiralty  jurisdiction.*    So  in 
the  case  of  a  seizure  of  a  vessel  employed  in  the  slave- 
trade  in  violation  of  the  laws  of  the  United  States,  the 
cause  is  of  Admiralty  jurisdiction.*     A  seizure  of  a  vessel 
and  her  cargo,  part  on  board  and  part  landed,  for  a  violation 
of  the  non-importatiou  laws,  is  triable  in  the  Admiralty, — 

1  Martin  v.  Hunter's  lessee,  1  Wheat.  R.  335. 

2  The  Federalist,  No.  80;  Chisholm  r.  Georgia,  2  Dall.  R.  475. 

3  Bingham  v,  Cabot  et  al.,  3  Dall.  R.  40,  41  j  The  Gloucester,  9  Dall.  R. 
37;  The  St.  Lawrence,  2  GalL  R,  19. 

i  Penhallow  c  Doane,  3  Dall.  R.-86 ;  Williams  v.,Armroyd,  7  Cranch  R, 
423,  432. 
5  The  La  Vengeance,  3  DaU.  R.  297.       «  The  Sally,  2  Cranch  R,  400. 
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.  the  illegal  importation  being  a  water  transaction,  and  the 
landing  of  a  part  of  the  cargo  not  excludii^  the  Admiralty 
jurisdiction ;  for  the  rule  is  clear,  if  the  original  cause  arise 
w  at  sea,  and  other  matters  happen  on  land  depending  there- 
on, the  Admiralty  retains  its  jurisdiction  over  the  subject ; 
and,  if  the  forfeiture  arise  at  sea,  the  bringing  .the 
46  things  forfeited  to  land  will  not  oust  the  Admiralty  of 
its  jurisdiction.^  All  seizures  under  the  laws  of  impost, 
navigation,  and  trade  of  the  United  States,  made  on  waters 
navigable  from  the  sea  by  vessels  of  ten  or  more  tons  bur- 
then, are  civil  causes  of  Admiralty  and  maritime  jurisdic- 
tion,  and  triable  without  a  jury.^  The  place  of  seizure  de- 
termines the  jurisdiction  of  the  Court  which  is  to  try  the  of- 
fence.^ (a)  The  Admiralty  may  proceed  for  a  forfeiture,  by 
our  laws,  on  a  seizure  made  on  waters  within  the^  territory 
of  a  foreign  power,  and  the  cause  is  to  be  tried  in  the  Dis- 
trict into' which  the  property  is  taken,  and  in  which  the 
prosecution  is  instituted.*  Where  the  seizure  is  made  on 
the  high  seas,  jurisdiction  is  given  to  no  particular  Dis- 
trict, and  may  be  exercised  by  the  Court  of  any  District 
into  which  the  property  is  carried,  and  there  proceeded 

1  Clark  V.  IT.  States,  2  Wash.  C.  C.  R.  519  ;  The  Samuel,  1  Wheat.  R.  9  ; 
The  Fanny,  2  Pet.  Ad.  R.  324. 

«  The  Betsey  &  Charlotte,  4  Cranch,  443;  Whelan  v.  United  States,  7 
Cranch  R.  112. 

3  The  Betsey,  4  Cranch  R.  452 ;  Keene  v.  United  States,  5  Cranch  R,  304  j 
The  Ship  Octavia,  1  Gall.  R.  488 ;  The  Brig  Ann,  9  Cranch  R.  291 T  The 
LiUle  Anne,  1  Paine  R.  40. 

*  The  Richmond,  9  Cranch  R.  102 ;  The  Merino,  9  Wheat.  R.  402. 

(«)  The  United  States  t>.  Fourteen  Packages,  Gilpin  R.  237. 
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againsU  The  decrees  of  the  Admiralty  Courts  of  the  47 
United  States  are  final  and  conclusive  on  the  question, 
whether  the  seizure  he  lawful  or  not,  and  no  State  Court 
can  interfere  with  the  property,  or  prevent  the  exercise  of 
this  exclusive  jurisdiction.'  A  party  making  a  seizure,  tria- 
ble in  the  Admiralty,  may  be  required  to  proceed  to  adjudi- 
cation, or  abandon  the  seizure ;  and,  in  case  of  neglect,  the 
injured  party  may  libel  for  damages.'  When  a  seizure  is 
explicitly  and  fairly  abandoned,  the  ri^t  founded  on  it  is 
gone,  and  can  be  revived  only  by  a  new  seizure,  which  may 
be  lawfully  made.*  The  property  libelled  should  b6  actual- 
ly or  constructively  within  the  reach  of  the  process  of  the 
Court^ 

A  Court  of  Admiralty  of  one  country  can  carry  into  effect 
the  determination  of  a  Court  of  Admiralty  in  another,  as 
well  as  its  own  judgments.* 

In  the  Admiralty  Court  in  England,  an  opinion  has  • 
been  expressed  by  Lord  Stowell,  that  a  sale  of  a  wrecked  48 
'  vessel,  jnade  optimdfide^  and  under  the  pressure  of  neces- 
sity, by  the  master  without  the  authority  of  his  owners  in  a 
foreign  country,  where  there  is  no  correspondent  of  the  owners, 
and  where  no  money  can  be  obtained  upon  hypothecation 
to  defray  the  expenses  of  repairs,  would  be  sustained  in  the 
Admiralty.    The  practice  in  the  British  Vice-Admiralty 

1  The  Merino,  9  Wheat.  R.  402. 

2  Slacum  V.  Maberry,  2  Wheat.  R.  9 ;  Gelston  r.  Hoyt,  3  Wheat.  R.  313. 

3  Slacum  V.  Maberry,  2  Wheat.  R.  10. 

*  The  Ann,  9  Cranch  R.  291 ;  The  Woodbridge,  1  Hagg.  R.  74. 

5  The  Ann,  9  Cranch  R.  291. 

«  6  Viner's  Abr.;  Court  of  Admiralty,  B.  13,  p.  513;  1  Lev.  R.  967j  1 
Vent.  32;  Godb.  R.  26a;  The  Gloucester,  2  Dall.  R.  37;  Penhallow  v. 
Doane,  3  Dall.  R.  97. 


—    f 
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Courts  in  the  West  Indies,  of  ordering  a  sale  under  the 
supervision  of  the  Court,  upon  the  fact  of  distress  being 
proved,  was  considered  by  that  Judge  to  be  convenient ;  and 
he  said  the  Court  would  strain  hard  to  support  the  title  of 
the  purchaser,  where  no  suspicious  circumstances  appeared 
in  the  transaction.'  (o)  But  the  Courts  of  Conmion  Law  in 
England  do  not  consider  such  sales  binding,  and  deny  the 
authority  of  the  Courts  of  Admiralty  by  the  Law  of  Nations 
to  decree  them,  and  they  deny  that  the  Admiralty  Court  in 
England  exercises  such  a  power.* 

But  it  is  considered  in  the  United  States  as  incident  to 

the  Admiralty  power  to  decree  the  sale  of  a  wrecked 

49    vessel;   and  a  clear  opinion  has  been  ^expressed  by 

the  Admiralty  Courts,  that  Congress  may  regulate  this 

subject,  as  appertaining  to  the  Admiralty  jurisdiction.' 

In  cases  of  maritime  torts,  the  Admiralty  Courts  of  the 
United  States  have  so  constantly  exercised  jurisdiction,  that 
the  right  is  now  deemed  unquestionable.*  A  suit  is  sustain- 
able in  the  Admiralty,  not  only  for  direct  injuries,  but  also 
for  consequential  damage;   and  it  has  been  niaintained 

1  The  Fanny  ^  RTmira,  Bdw!  R.  117  j  Att»jr.  Gen.  v,  Norstedt,  3  Price 
R.  97. 

2  Reid  V.  Darby,  10  East  R.  143;  Morris  v.  Robinson,  3  Bam.  &  Cressw. 
R.  196 ;  3  Kent's  Comm.  95,  (131,  2d  Ed.) 

3  Jenny  v.  Col.  Ins.  Co.  10  Wheat.  R.  418;  The  Tilton,  5  Mason  R.  474; 
Peisch  V.  Ware,  4  Cranch  R.  347. 

4  Manro  v.  Almeida,  10  Wheal!  R.  488 ;  Maley  v,  Shattuck,  3  Cranch  R. 
458;  The  Charming  Betsey,  2  Cranch  R.  64;  The  Apollon,  B  Wheat.  R. 
362;  Am.  Jurist,  Vol.  VII.,  p.  70,  Butler's  Case. 


(a)  The  Sarah  Ann,  2  Sumner  R.  206;  Robinson  v.  Commonwealth  Ins. 
Co.,  3  Sumner  R.  S20. 
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against  a  master  of  a  vessel  for  immodest  and  harsh  deport- 
ment and  improper  language  towards  passengers,  in  dis- 
regard of  his  duties  in  relation  to  them.*  The  Admiralty 
has  jurisdiction  of  a  suit  by  owners  of  a  vessel  against  the 
master  for  damages  sustained  by  them  in  consequence  of  a 
wrongful  capture  made  by  him.*  If  a  fault  of  the  master, 
respecting  the  cargo,  be  committed  swper  altutn  mare^ 
the  Admiralty  will  have  jurisdiction,  and  may  claim  it  60 
in  a  place  where  there  is  divisum  irnperimn  according 
to  the  flux  and  reflux  of  the  tide.'  If  property  be  taken  at' 
sea  and  brought  to  land,  a  suit  for  it  is  maintainable  in  the 
Admiralty.*  A  father  may  sue  in  the  Admiralty  for  the 
tortious  abduction  or  seduction  of  his  minor  son.*  (a)  The 
Admiralty  has  jurisdiction  in  cases  of  mere  marine  trespass, 
where  either  the  person  or  effects  of  the  offending  party,  or 
debts  due  to  him,  are  within  the  reach  of  the  process  of  the , 
Court.*    But  the  Admiralty  Courts  of  the  United  States 

1  Chamberlain  v.  Chandler,  3  Mason  R.  342. 

2  Dean  et  al.  v.  Angus,  Bee.  Ad.  R.  369  j  Purviance  r.  Angus,  X  Dall. 
R.  184. 

s  dPet.  Ad.  R.  Appendix,  74;  3  Bro.  Ciy.  and  Ad:  Lav,  144. 

4  1  Roll.  Ab.  533,  %  18j  2  Wash.  C.  C.  R.  619. 

4  Plmnmer  v.  Webb,  4  Mason  R.  380. 

6  The  Invincible,  2  Gall.  R.  41;  The  Amiable  Nancy,  1  Paine  R.  111. 


J 


(a)  Sherwood  v.  Hall,  3  Sumner  R.  128;  Steele  v.  Thatdier,  Ware 
R.  91 ;  Luscom  v.  Osgood,  7  Law  Rep.  132. 

A  Ubel  may,  be  maintained  in  the  Admiralty  by  a  father  for  the  conse- 
qnenjtial  damages  resulting  from  an  assault  and  battery  of  his  minor  childr- 
en the  high  seas.  But  to  support  the  action,  he  must  show  either  actual  dam- 
age, or  what  is  held  to  be  such  by  intendment  of  law;  and  the  action  may  be 
maintained  after  the  death  of  the  child,  although  the  death  was  occasioned 
by  the  severity  of  the  battery.— Plummcr  ».  Webb,  War«R.  75: 
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have  no  jurisdiction  over  a  claim  for  damages  for  a  capture 
as  prize  by  a  commissioned  cruiser  of  a  belligeient,  although 
the  vessel  captured  may  belong  to  citizens  of  the  United 
States,  and  the  capturing  vessel  or  her  commander  may  be 
within  the  reach  of  the  process  of  the  Court ;  the  captured 
vessel  having  been  carried  infra  pr<Bsidia  of  the  captors.* 
When  captures  are  made  in  violation  of  our  neutraUty, 
61  the  Admiralty  Courts  of  the  United  States  have  juris- 
diction, and  will  interpose  to  restore  the  property,  with 
costs  and  expenses,  found  within  the  reach  of  their  pro- 
cess.^ A  pubUc  vessel  of  war,  belonging  to  a  foreign  friendly 
state,  entering  a  port  of  the  United  States,  and  conducting 
herself  in  a  friendly  manner,  is  exempt  from  the  jurisdic- 
tion of  our  courts;  but  the  Government  may  destroy  the 
exemption,  and  claim  and  exercise  jurisdiction  over  her, 
either  by  force,  or  by  subjecting  her  to  the  ordinary  tribu- 
nals.^ 

Cases  of  collision  of  vessels  on  the  high  seas  are  fre- 
quently tried  in  the  Admiralty,  and  suits  have  been  sus- 
tained in  the  District  Court  of  the  United  States  for  the 
District  of  Massachusetts,  when  the*  damage  happened 
in  the  harbour  ^of  Boston,  and  to  vessels  lying  at  the 
wharves/  (a)  It  will  decree  restitution  of  a  vessel  in  a  case 
of  wrongful  capture  by  cruisers  of  the  United  States,  and 

1  United  States  v,  Peters,  3  DaU.  R.  121 ;  The  AJerta,  9  Cranch  R.  364; 
The  La  Amistad  de  Rues,  5  Wheat.  R.  390. 

«  Talbot  V.  Jansen,  3  DaU.  R.  133  j  The  Betsey,  ibid,  288,  note:  The         ^ 
Alerta,  9  Cranch  R.  359.  3  The  Exchange,  7  Cranch  R.  135. 

<  Sajicry's  Case,  V.  S.  District  Court,  Mass.,  March  T.  1833. 

(a)  Livingston  v.  The  Express,  6  New-York  Legal  Observer,  401. 


.i 


Cp.  I.]  IN  CIVU.  CA8E8.  67 

damages  when  there  has  heen  embezzlemeDt  and  ill  iisage 
against  the  captors.^    The  Admiralty,  by  the  Constitu- 
tion and  laws  of  the  United  States,  has  jurisdiction  in    62 
prize  cases  to  as  ample  an  extent  as  the  Admiralty  in 
England,  and  takes  cognizance  of  all  captures  made  at  sea, 
in  creeks,  harbours,  and  rivers,  and  of  captures  on  land  by  a 
naval  force,  or  by  the  co-operation  of  land  with  naval  forces.*  >, 
When  there  has  been  a  damage  to  goods  shipped  by  the  I 
insufficiency  of  the  ship  or  neglect  of  the  master,  the  Admi- 
ralty will  enforce  the  maritime  hen  on  the  ship  for  con^n-  J 
satioDu'    In  England,  this  principle  of  the  marine  law  can- 
not be  carried  into  effect,  because  the  Court  of  Admiralty, 
where    alone    proceedings   can  be  effectually  carried    on 
against  the  ship  to  enforce  the  hen,  is  considered  not  to 
have  jurisdiction  of  the  case.*    In  the  trial  of  Thomas 
Green,  commander  of  the  ship  Worcester,  for  piracy,  before 
the  High  Court  of  Admiralty,  a  Procuratory  and  Protest 
were  filed  by  the  Court  of  Directors  of  the  Company  of 
Scotland,  trading  to  Africa  and  the  Indies,  alleging  that  the 
said  ship  Worcester  and  her  cargo  were  by  sentence  of  the 
High  Court  of  Admiralty  found  Uable,  by  way  of  re- 
prisal, to  the  said  Company,  for  reparation  of  the  dama-    53 
ges  sustained  by  them  from  the  wrongful  seizure  of 
their  ship,  the  Annandale,  by  the  conmiander  and  crew  of 
the  Worcester.*    A  suit  for  damages  has  been  maintained 
in  the  Admiralty,  in  Massachusetts,  for  a  fraudulent  ship- 

1  The  Lively,  1  Gall.  R.  315.        8  The  Emulous,  ibid,  573,  575. 

'  The  Rebecca,  Am,  Jurist,  Vol.  VI,  p.  6. 

*  Abbott  on  Ship.,  Pt.«,  c.  3,  ^5,  p.  94  j  3  Kenfs  Comm.  134,  (318, 9ded.) 

5  5  State  Trials,  609. 
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mtot  of  seamen  for  a.  fictitious  voyage,  the  Court  consider- 
ing the  defendant  estopped  to  deny  the  reality  of  the 
voyage,  and  awarding  damages  in  the  shape  of  wages.^ 
Damages  are  recoverable  in  the  Admiralty  by  seamen 
shipped,  in  consequence  of  the  breaking  up  of  the  voyage.^ 
IH'  cases  of  wrongful  dismission  of  seamen  before  the  end  of 
the  voyage,  the  Court  usually  awards  damages  in  the  shape 
of  wages:^  A  suit  has  been  sustained  in  the  Admiralty,  in 
Massachusetts,  by  a  foreigner,  brought  tortiously  from  his 
own  coun^  to  the  United  States,  against  the  master  of  the 
vessel  in  which  he  was  brought.  An  action  lies  in  the  Ad- 
miralty against  the  master  for  a  wrongful  dismissal  of  his 

mate  from  his  station.* 
64        If  the  master  of  a  vessel  borrow  money  abroad  for  the 

necessary  repairs  of  the  vessel,  the  Admiralty  has  juris- 
diction.* By  the  general  maritime  law,  every  contract  of  the 
master  for  repairs  and  supplies,  imports  an  hypothecation  of 
the  ship ;  and,  in  case  of  a  foreign  ship,  or  a  ship  belonging  to 
another  state,  a  lien  on  the  ship  is  created.'  (a)  With  respect 
to  repairs  and  suppUes  to  a  ship,  in  a  state  to  which  it  be- 

1  Stewart's  Case,  U.  S.  District  Court,  Mass. 

8  Abbott  on  Ship.,  Pt.  4,  c.  4,'  p.  476. 

3  The  Gloucester,  3  Pet.  Ad.  R.  403 ;  The  Oder,  ibid,  361 ';  Hart's  Case,  1 
Pet.  Ad.  R.  119,  190;  Relf '»C«se,  ibid,  193  j  Johnstone  v.  Sutton,  1  T;  B. 
636.  ♦  Paty's  Case,  U.  S.  District  Court,  Mass. 

«  The  Rainbow,  Bee.  Ad.  R.  116 ;  The  Charles  Carter,  4  Cranch  R.  333. 

*  The  Jerusalem,  3=Gall.  R.  349 ;  The  Sandwich,  1  Pet.  Ad.  R.  333,  note; 
The  Eagle,  Bee.  Ad.  R.  78  j  The  Aurora,  1  Wheat.  R.  105 ;  The  Gen.  Smith, 
4  Wheat.  R.  438. 


(a)  Exclusive  credit  given  to  the  master,  is  a  waiver  of  the  material-man's 
lien. — The  Nestor,  1  Sumner  R.  73. 
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longs,.  BO  general  maritime  lien  exists  in  the  ]Dnited  States,  ^ 
arni  the  case  is  regulated  by  the  local  law ;  and  where  by  ) 
that  law  a  lien  is  created,  it  will  be  ^ifcHrced  in  the  Admi-  >) 

£veiy  e€^te6t  and  dispuite  between  the  owners  and  mfLxi- 
ners,  and  the  owners  and  bmlders  and  eqiii|^)ars  of  a  ship, 
as  such,  for  navigation  on  the  seas,  is  of  a  maritime  nature 
«©d<x)gni85able  in  the  Admiralty ;  also  all  matters  which 
coacam  owners  and  profn^tors  of  ships  as  such,  all  cau-  £5 
ses  of  pawnijpig,  hypothecations,  or  pledging  the  ship  or 
any  part  thereof  at  sea,  and  whatever  is  of  a  maritime  na- 
ture, and  all  causes  of  outriggers,  furnishers,  owners,  and 
part  owners  of  ships.'  (6) 

1  The  Gen.  Smith,  4  ViTheat.  R.  438 ;  The  Hannah,  Bee.  Ad.  R.  41^;  The 
Levi  Dearborn,  4  Hall's  Law  J.  97;  Lewis's  Case,  3  Gall.  R.  483 ;  The  Two 
Friends,  Bee.  Ad.  R.  433 ;  The  Robert  Fulton,  1  Paine  R.  626 ;  The  Presi- 
dent, 4  Wash.  C.  C.  R.  453;  Peyroux  v.  Howard,  7  Pet.  Sup.  Ct.  R.  341. 

2  The  Sandwich,  1  Pet.  Ad.  R.  233,  note. 


A  lien  exists  on  the  vessel  for  repairs  made,  and  supplies  famished,  when 
she  is  a  foreign  vessel.  But  it  is  doubtful  whether  this  lien  is  to  be  consid- 
ered as  relied  on,  if  the  vessel  is  allowed  to  sail  without  its  being  enforced, 
and  in  case  of  a  foreign  vessel,  where  no  express  hypothecation  of  her  is  ta- 
ken from  the  master,  and  where  the  person  making  such  repairs  and  advan- 
ces is  the  consignee  of  the  owners,  and  takes  for  his  debt  a  bill  of  exchange 
by  the  master  on  the  owners,  allowing  sixty  days  credit.  Under  these  circum- 
stances, if  he  permits  the  vessel  to  depart,  and  to  make  a  second  voyage  be- 
fore attempting  to  enforce  the  lien  on  the  vessel,  and  refrains  for  one  month 
after  the  bill  is  due  to  collect  it  of  the  owners  then  in  good  credit,  it  is  decisive 
evidence  that  the  lien  has  been  waived  if  it  once  existed,  and  he  is  not  then 
permitted  to  sustain  the  lien  on  the  vessel,  though  offering  to  return  the  bill 
of  exchange. — ^2  Woodbury  &  Minot,  92;  See  The  Nestor,  1  Sumner,  73; 
The  Chusan,,2  Story,  456. 

(a)  Read  v.  The  Hull  of  a  New  Brig,  1  Story  R.  244. 

(6)  A  valid  contract  of  hypothecation  may  be  made,  not  only  of  things 


\ 
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'  The  case  of  material-men  in  rem,  where  a  lien  exists,  and 
in  personam  in  all  cases,  is  within  the  undisputed  jurisdic- 
tion of  the  Admiralty.^  (a)  The  Admiralty  has  jurisdiction 
to  enforce  against  the  ship  the  lien  of  a  shipwright,  having 
the  ship  still  in  his  custody.'  (6)  It  has  jurisdiction  of  the 
claim  of  a  shipwright  for  services  on  a  vessel  in  New  Or- 
leans ;  for  the  service  is  maritime,  and  the  influence  of  the 
tide  is  felt  there,  causing  a  f^gular  rise  and  fall  of  the  water, 
which  determines  the  question  even  when  the  Admiralty  ju- 
risdiction depends  upon  locality.'    The  Admiralty  will  ei\- 

1  The  President,  4  Wash.  C.  C.  R.  453 ;  The  Gen.  Smith,  4  Wheat  R. 
443  J  The  Jerusalem,  2  Gall.  R.  345. 
«  The  Lady  Horatia,  Bee.  Ad.  R.  168. 
3  Peyroui  et  al.  v.  Howard  et  al.,  7  Pet  Sup.  Ct.  R.  324. 


which  the  party  has,  at  the  time  of  making  the  contract,  but  of  what  he  ex- 
pects to  have,  and  of  things  not  then  in  existence.  It  will  attach  to  and  bind 
the  party's  interest  in  the  thing  as  soon  as  it  comes  into  being. 

The  hypothecation  creditor  is  not  subrogated  to  the  privilege  of  mechan- 
ics and  material-men,  merely  by  paying  their  claims  on  orders  drawn  by  the 
builder.  But  when  he  actually  furnished  materials  he  was  allowed  to  claim 
concurrently  with  them. — ^The  Hull  of  a  New  Ship,  Daveis  R.  199. 

(a)  Davis  v.  A  New  Brig,  Gilp.  R.  473  j  Harper  v.  A  New  Brig,  ibid,  536. 

The  lien  of  material-men  upon  JJie  vessel  must  be  enforced  within  a  rea- 
sonable time  after  the  debt  is  due,  or  it  will  not  avail  against  a  bona-fide 
prrchaser  without  notice. — The  Barque  Chusan,  2  Story  R.  456. 

A  person  who  lends  money  to  be  employed  in  the  repairs  of  a  vessel,  or  to 
furnish  her  with  supplies,  has  the  same  privilege  against  the  vessel  that  ma- 
terial-men have. — Davis  v.  Child,  Daveis  R.  71. 

The  lien  of  material-men  attaches  also  to  the  freight  as  well  as  the  ship.- 
Drinkwater  v.  The  Freight  and  Cargo  of  the  Spartan, Ware  R.  149. 

In  the  Jerusalem,  2  Gall.  R.  345,  it  was  held  that  the  lien  of  a  material- 
man is  preferred  to  a  bottomry  bond  which  is  prior  in  point  of  time,  if  the 
repairs  are  indispensable. 

(b)  The  Schooner  Marion,  1  Story  R.  68. 
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force  the  lien  created  by  bottomry  bonds  and  by  legal  hypo- 
thecations of  freight  and  cargo  by  a  process  in  rem}  (a) 
It  is  not  settled,  in  the  Admiralty  Courts  of  the  United  66 
States,  whether  the  Admiralty  jurisdiction  extends  to 
the  case  of  a  bottomry  bond  in  which  there  is  no  transfer  or 
mortgage  of  tlje  ship.  In  the  District  Comt  of  the  United 
States  for  the  District  of  Maryland,  the  jurisdiction  has  been 
sustained  upon  the  ground  that  an  immediate  pledge  of  the 
ship  was  implied  by  the  contract.*  It  has  however  been 
held,  that  a  bottomry  or  hypothecation  bond,  without  an  ex- 
press transfer  or  mortgage  given  by  the  owner  in  the  place 
wherein  he  resides,  does  not  bind  the  ship,  and  is  cogniza- 
ble only  in  a  Common  Law  tribunal.' (6)  The  Admiralty 
will  sustain  a  bottomry  bond  partly  good  and  partly  void,  so 
far  as  it  is  good ;  for  it  is  not  governed  by  the  strict  rules  of 
the  Common  Law,  but  by  enlarged  principles  of  Equity,  and 
it  is  a  Court  of  Equity.^  (c)     The  Admiralty  will  moderate 

1  The  Aurora,  1  Wheat.  R.  102;  The  Packet,  3  Mason  R.  255 ;  Ibid,  264 ; 
The  Mary,  1  Paine  R.  671 ;  The  Active,  2  Wash.  C.  C.  R.  226  j  The  SmUax, 
2  Pet.  Ad.  R.  295,  noU,         <  The  Smilax,  2  Pet.  Ad.  R.  295,  noU. 

3  Watkinson  v,  Bamardiston,  2  P.  Will.  367 ;  The  Two  Friends,  Bee.  Ad. 
R.  410;  The  John  &  AHce,  1  Wash.  C.  C.  R.  293 ;  2  Wash.  C.  C.  R.  145 ; 
The  Charles  Carter,  4  Cranch  R.  328. 

*  The  Virgin,'8  Pet.  Sup.  Ct.  R.  538 ;  The  Minerva,  1  Ha§^.  R.  357. 


(a)  The  Draco,  2  Sumner  R.  157. 

(i)  The  Admiralty  jurisdiction  was  sustained  over  a  bottomry  bond,  made 
by  the  owner  in  a  home  port.— The  Draco,  2  Sumner  R.  157,  174,  178. 

Where  a  bond  provides  for  no  marine  interest  or  marine  risk,  and  merely 
pledges  the  vessel  to  secure  a  debt  and  simple  interest,  it  is  not  within  Admi- 
ralty jurisdiction  as  a  bottomry  bond. — See  Leland  v.  the  Medora,  2  Wood- 
bury &,  Minot  R.  107,  108,  and  cases  there  cited. 

(c)  The  Hunter,  Ware  R.  249 ;  The  Prince  George,  4  Moore  R.  21 ;  The 
Heart  of  Oak,  1  Wm.  Robinson  R.  2(t4. 
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the  marine  int^est  when  excessive.*    It  will  reform  the  con- 
tract in  case  of  a  mistake.^ 
57        Cases  of  general  average  are  legjrtimate  sulgects  of 
Admiralty  Jurisdiction,    being  cases  of  impUed  con- 
tracts,  arising  out  of  the  marine  contract  of  shipment    The 
master  has  a  lien  upon  the  goods  saved,  to  .enforce  the 
payment  of  the  lawful  contribution  for  the  loss  sustained. 
"  This  is   the  maritime  law  of  Europe   and  of  the  United 
States.' (a)      The  Admiralty  Courts  are  the  proper  tribu- 
nals to  enforce  this  hen  and  to  adjust  speedily  the  contri- 
bution. 

Cases  of  maritime  salvage  constitute  an  important  brancb 
of  Admiralty  jurisdiction  in  the  United  Sta-tes,  both  when 
the  property  is  saved  on  the  ocean,  and  when  wrecked  upon 
shoals  and  rocks  upon  the  coast.*  (6)  It  is  suggested  by  a 
learned  Admiralty  Judge,  that  a  process  in  personam  may 
be  maintained  in  the  Admiralty  for  marine  salvage.*     The 

1  The  Packet,  3  Mason  R.  255.         «  The  Zephyr,  ibid,  343. 

3  Strong  V.  New- York  Firemen's  Ins.  Co.   11  Johns.  R.  323;  3  Kent's 
Comm.  196,  (244,  2d  Ed.)^  Ramsay  v.  Allegre,  12  Wheat.  R.  615. 

4  The  Mary  Ford,  3  Dall.  R.  188 ;  Brig ,  1  Mason  R.  372j  The 

Emulous,  6  Mason  R. ;  The  Bolina,  1  Gall.  R.  82  j  The  Favorite,  4Cranch 
R.  347;  The  Fair  American,  1  Pet.  Ad.  R.  94 ;  Am.  Ins«  Co.  v.  Canter,  1 
Pet.  Sup.  Ct.  R.  513.  5  The  Bolina,  1  GalL  R.  82. 


{a)  The  Supreme  Court  of  the  United  States  have  recently  decided  that 
cases  of  general  average,  after  the  possession  has  been  parted  vnth,  are  not  the 
subject  of  Admiralty  jurisdiction.  The  maritime  law,  incases  of  general 
average,  gives  only  a  right  of  retainer,  and  not  an  absolute  lien. — Cutler  r. 
Rae,  7  Howard's  S.  C.  R.  732. 

(b)  The  Boston,  1  Sumner  R.  328,  341.' 

Salvors  have  only  rights  in  rem,  not  in  personam,  if  they  abandon  their 
possession.    But  if  the  property  is  delivered  by  the  salvors  to  the  owners  be- 
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Comt  of  Admiralty  in  England  has  exercised  jurisdiction 
over  a  foreign  ship  rescued  from  captors,  British  seamen 
being  among  the  salvors  and  libelkcnts.^ 

It  has  been  decided,  in  the  Circuit  Court  of  the  58 
United  States  for  the  Third  Circuit,  that  the  informer 
in  a  revenue  case  of  forfeiture,  where  a  condemnation  has 
been  decreed  in  the  Admiralty,  may  institute  by  hbel  an 
original  suit  against  the  proceeds  in  the  Registry,  and  that 
the  Admiralty  Courts  of  the  United  States  have  jurisdiction 
iasuch  a  case.* 

It  is  well  settled,  that  a  master  cannot  sue  in  the  Admi- 
ralty in  England  for  his  wages.'  But  a  master,  who 
pawned  his  person  as  a  ransom  for  his  vessel,  which  was 
taken  by  pirates,  and  redeemed  himself,  was  allowed  in 
England  to  sue  in  the  Admiralty  by  a  Ubel  against  the 
ship,  and  a  prohibition  was  refused.*  Courts  of  Admiralty 
in  the  United  States  allow  payments  to  the  master  for  ad- 
vances and  necessary  disbursements  abroad,  of  the  nature 

1  The  Two  Friends,  1  Rob.  R.  271. 

»  Westcoat  v.  Bradford,  4  Wash.  C.  C.  R.  492. 

3  Abbott  on  Ship.,  Pt.  4,  c.  4,  ^  1,  p.  474 ;  The  Favorite,  2  Rob.  R.  237, 

4  6  Viner*8  Abr.,  Court  of  Admiralty,  E.  30,  p.  529  j  The  Rainbow,  Bee. 
Ad.  R.  118;  Wilson  v.  Bird,  1  Ld.  Raym.  R.  22;  Tranter  v.  Watson,  2  Ld. 
Raym.  R.  933. 


fore  a  compensation  for  saving  it  is  made,  the  salvors  may  maintain  a  Ubel 
in  personam  for  the  salvage.— The  Emblem,  Daveis  R.  61 ;  See  Supreme 
Court  Rule  19. 

In  cases  of  salvage  of  private  ships  and  cargoes,  the  freight  on  board 
belonging  to  the  Gh>vernment  is  equally  subject  to  the  Admiralty  process 
in  rem  for  the  proportion  due  for  salvage  with  that  of  private  shippers. — The 
United  States  v.  Wilder,  3  Sumner  R.  308. 

6 


r 
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of  liens,  out  of  remnants  and  surplusages  remaining  in  the 

Registry,  from  the  proceeds  of  the  sale  of  a  ship  by 

69    their  decree.^  (a)     The  master  may  sue  in  personam 

for  his  wages  as  master,  but  not  for  commissions  as  a 

factor.* 

A  mate  may  sue  in  rem  and  in  personam,  as  he  is  a  sea- 
man, distinguishable  from  the  other  mariners  only  in  title.' 
A  cooper  is  also  a  seaman.*  When  the  mate  becomes  the 
master  in  the  course  of  the  voyage,  he  may  sue  in  the  Ad- 
miralty as  mate,  for  his  services  as  such  during  the  whole 
voyage  ;  for  his  character  of  mate  is  not  merged  in  his  ca- 
pacity  as  master.*  (6)  A  surgeon  may  also  sue  in  the  Admi- 
ralty for  his  stipulated  wages.*  A  pilot  may  sue  in  the  Ad- 
miralty, in  personam  as  well  as  in  rem,  for  his  services  in 
piloting  vessels  on  the  high  seas,  and  into,  and  from 
port."^  (c)     The  laws  of  the  State  of  Massachusetts  give  a 


1  The  Jersey,  1  Pet.  Ad.  R.  233. 

•2  "Willard  v.  Dorr,  3  Mason  R.  91  j  Hammond's  Case,  4  Mason  R.  196; 
The  Grand  Turk,  1  Paine  R.  78. 

3  Impey's  Plead.  231 ;  Bailey  v.  Grant,  1  Ld.  Raym.  K.  632  j  Robinett's 
Case,  2  Rob.  R.  261 ;  Savage's  Case,  5  Mason  R.  460. 

*  Thompson's  Case,  6  Mason  R. 

5  Read  v.  Chapman,  2  Str.  R.  937;  The  Favorite,  2  Rob.  R.  238. 

6  The  Lethe,  Bee.  Ad.  R.  424  j  Mills  v.  Long,  Sayer  R.  136  j  The  Lord 
Hobart,  2  Dods.  R.  104. 

7  The  Nelson,  6  Rob.  R.  227;  The  Anne,  1  Mason  R.  508. 


(a)  The  master,  even  in  a  case  of  maritime  services,  has  no  lien  on  the 
vessel  for  the  payment  of  tliem.—The  Steamboat  Orleans  v.  Phoebus,  U 
Peters,'  175. 

(h)  The  George,  1  Sumner,  61. 

(«)  The  pilot,  engineer,  deck-hands  and,  firemen  on  board  a  steamb^^at  are 
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lien  oa  the  vessel  for  a  limited  time,  in  certain  cases  of  pi- 
lotage, and  in  the  Admiralty  Court  for  that  District,  this 
lien  is  frequently  enforced.^  A  wharfinger  has  a  lien  60 
on  a  foreign  ship  for  wharfage,  by  the  law  of  the  Ad- 
miralty.' (a)  The  lien  of  seamen  on  the  ship^  for  the  pay- 
ment  of  their  wages,  is  recognised  in  the  most  ample  man- 
ner in  the  United  States ;  and  they  may,  in  the  Admiralty, 
avail  themselves  of  their  three-fold  remedy,  by  suit  in  rem 
against  the  ship,  and  by  suits  in  personam  against  the 
master  and  the  owners.  (6)  The  right  of  seamen  toea- 
force,  by  the  Admiralty  process  against  the  ship,  the  pay- 
^nent  of  wages,  is  secured  by  the  act  of  Congress  for  the 
government  and  regulation  of  seamen  in  the  mepchant  ser- 
vice, (Act  1790,  ch.  56,  sec.  6.)  The  same  right  is  given  to 
seamen  engaged  in  the  bank  and  cod  fisheries,  for  the  re- 
covery  of  their  shares  of  the  proceeds  of  such  voyages,  (Act 
1813,  ch.  2,  sec.  2.)^    This  right  has  been  held  in  Massa- 

1  Mass.  Stat.  17196,  ch.  85,  ^  12. 

2  Lewis's  Case,  2  Gall,  R.  483 ;  The  Qen.  Smith,  4  Wheat.  R.  438. 
.    3  Sheppard  v.  Taylor,  6  Pet.  Sup.  Cl.  R.  675. 


entitled  to  sue  for  their  wages  in  Admiralty.— The. Steamboat  Ohio,  Gilpin 
R.  505. 

The  services  must  contribute  to  the  navigation  or  preservation  of  the  ship. 
Musicians  cannot  sue  in  the  Admiralty. — The  Superior,  Gilpin  R.  516; 
Thackeray  v.  The  Farmer,  Gilpin  R.  529. 

(a)  The  Schooner  McDonough,  Gilpin  R.lOl ;  The  Phebe,  Ware  R.  354.  - 

{b)  In  case  of  a  refstitution  in  value  of  a  neutral  ship  which  had  been  cap- 
tured, the  proceeds  were  held  to  represent  the  ship  and  freight,  and  to  besab- 
ject  to  their  liens.— Brown  v.  Lull,  2  Sumner  R.  443. 

Where  any  portions  of  a  wrecked  vessel  have  been  recovered,  the 
mariners  are  entitled  to  sue  against  the  proceeds  for  their  wages,  although 
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ehtisetts  to  exist  in  all  cases  of  maritime  service,  and  a  libel 
against  the  vessel  by  a  seaman  engaged  in  the  mack^el 
fishery  has  been  sustained.^    In  England,  a  claim  by  a  sea- 
man  who  had  perfonned  a  whaling  and  a  sealing  voyage, 
was  considered  not  sustainable  as  for  wages  in  the  Ad- 
61     miralty,  it  being  a  contract  containii^  unusual  stipula- 
tions.^   In  Massachusetts,  the  idiares  of  seam^i  eai- 
iployed  in  whaling  voyages  are  considered  as  wages,  the 
agreement  for  shares  being  only  another  mode  of  conoqpensa- 
-tion  than  the  fcxrm  of  wages.'    Admiralty  suits  to  obtain 
vettlements  of  whaling  voyages  are  often  brought  in. the 
District  Court  of  the  United  States  for  the  District  of  Mas- 
-sachusetts.    A  father  may  sue  in  the  Admiralty  for  tke 
wages  of  his  minor  son.^    A  master  may  also  sue  for  com- 
pensation  for  the  marine  services  of  his  apprentice  or  slave.^(a) 
A  libel  of  a  woman,  for  services  on -board  a  sfhip  as  a  cook, 
iiEs  been  sustained  in  the  Admiralty  in  EnglandJ^  A  suit 
for  wages  has  also  been  maintained  there  against  an  enemy 
ship  under  a  British  Ucense.^    American  seamen,  though 

1  Bush's  Case,  U.  S.  District  CoTut,  Mtt». 

«  The  Sydney  Cove,  2  Dods.  R.  11. 

»  Baxter  v.  Rt)dman,  3  Pick.  R.  439 ;  Harden  r.  Ckndon,  3  Ma9(mR.M4. 

<  Plummer  v,  Webb,  4  Mason  R.  380. 

ft  Emerson  v.iHowland,  1  Mason  R.  45. 

«  The  Jane  &  Matilda,  1  Ha^g.  R.  190. 

1  The  Maria  Theresa,  1  Dods.  R.  303 ;  The  William  Peim,  1  Pet.  0.  G. 

R.  lio. 


no  freight  has  been  earned ;  and  when  the  parts  of  the  ship  were  preacrved 
by  third  persotis. — The  Reliance,  2  Wm.  Robinson  R.  119. 

(a)  A  person  who  is  a  slave,  by  the  law  of  his  domicil,  may  Tnnintaia  ^ 
mctlon  in  his  own  name  in  a  country  where  slavery  does  not  esist,  far  a  per- 
'«cnal  tort  within  that  juri^iction.— Polydore  v.  Prince,  Ware  R.  402. 


alien  eo^odi^  have  also  been  aUowed,  in  the  Admiralty 
Cpuits  in  England,  to  libel  a  British  vessel  for  their  wagw 
<m  a  Toyage  authcoized  by  a  British  Ecense,^    "the 
j^L^boaimhy  Courts  of  the  United  States  will  enforce  the    62 
payment  of  a  bottom£yj;)ondt  given  for  the  repairs  of  a 


vessel  employed  as  a  cartel  in  the  ports  of  a^  enemy,  at 
though  the  contract  wsls  made  with  an  alien  enemy ;  the 
J9sies  of  the  Common  Law  not  being  applied  with  the  same 
rigor  in  Courts  acting  under  the  general  Law  of  Nations  ^ 
when  ^e  trad^  is  licensed  by  the  government,  the  objection 
qC  the  disabiUty  of  the  plaintiff  on  the  ground  of  hostile 
alienage  being  extremely  feeble.'  A  claim  for  subsistence 
due  to  seamen  may  be  enforced  in  the  Admiralty,  being  in 
the  nature  of  a  compensation  for  services,  and  considered  to 
fonn  a  part  of  the  "original  contract  for  wages.' 

By  an  act  of  Congress,  (Act  1803,  ch.  62,)  where  a^ 
American  seaman,  whose  name  is  borne  in  the  certified  hat 
of  the  ship's  company,  is  discharged  with  his  own  consent 
in  a  foieiga  country,  or  where  a  ship  is  sold  (a)  in  a  foreign 
country  and  her  company  discharged,  three  months'  addi- 
tional wages,  besides  the  wages  then  due,  are  required  Ip 
be  paid  into  the  hands  of  the  American  Consul,  two  thirds 

* 

1  The  Frederic,  1  Dods.  R.  266. 

«  The  William  Penn,  1  Pet.  C.  C.  R.  110. 

s  The  Madonna,  1  Dods.  R.  40. 


(a)  The  act  of  Congress  applies  only  to  the  case  of  a  voluntary  sale  of 
the  vessel,  and  not  to  a  sale  rendered  necessary  by  misfortune.  But  the 
seaman  in  such  a  case  is  entitled  to  a  sum,  in  addition  to  his  wages,  suffi- 
cient to  defray  the  expenses  of  his  return  home,  to  be  paid  from  the  proceeds 
of  the  vessel.— The  Dawn,  Ware  R,  485 ;  The  Dawn,  Daveis  R.  121. 
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whereof  are  to  be  paid  to  the  seaman,  on  his  engage- 
C8  ment  on  board  any  vessel  to  return  home,  and  the  re- 
maining one  third  is  retained  in  aid  of  a  fund  for  the 
relief  of  distressed  American  seamen  in  foreign  ports.  It 
has  been  decided  in  the  Supreme  Court  of  the  State  of  New 
York,  that  an  action  will  not  lie  at  Common  Law  for  the 
recovery  of  these  extra  wages,  which  the  master  neglected 
to  pay  to  the  Consul.^  Sir  William  Scott  refused  to  sustain 
a  libel  instituted  in  the  English  Admiralty  Court,  with  the 
consent  of  the  American  Consul,  for  the  recovery  of  these 
extra  wages,  as  he  did  not  consider  the  claim  founded  on 
the  shipping  contract,  or  arising  out  of  the  general  maritime 
law.2  But,  in  the  Admiralty  Courts  for  the  District  of  Massa- 
chusetts and  the  First  Circuit,  these  additional  wages  are  re- 
coverable in  a  special  libel  for  wages,  and  the  one  third  of  the 
extra  wages  due  to  the  United  States  will  be  decreed  to  be 
paid  into  the  Registry.^  A  libel  has  also  been  sustained  in 
the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts,  in  the  name  of  the  United  States,  for  the 
recoveiy  of  the  additional  wages,  which  the  mas- 
64  ter  had  refused  to  pay  to  the  Consul,  on  the  dischai^e 
of  a  seaman  in  a  foreign  country.* 
A  seaman,  falling  sick  or  disabled  in  the  discharge  of  his 
duty,  may  recover  the  expenses  of  his  cure  in  the  Admi- 
ralty.5  (a) 

1  Ogden  V.  Orr,  12  Johns.  R.  143;  Sullivan  v.  Morgan,  11  Johns.  R.  66. 
«  The  Courtney,  Edwards  Ad.  R.  239. 

3  Emerson  v.  Howland,  1  Mason  R.  45 ;  Townsend's  Case,   4  Mason 
^^R.  641.        4  Weld's  Case.  U.  S.  Dist.  Ct.,  Mass.,  March  T.  1831. 
i  Harden  v,  Gordon,  2  Mason  R.  541;  Canfield's  Case,  6  Mason  R. 

(a)  If  a  seaman  contracts  disease  by  his  own  vices  or  faults,  and  in  defi- 
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A  libel  against  a  Post-Office  Packet  was  sustained  in 
England,  there  being  no  objection  on  the  part  of  the  Post- 
Office  Department,  which  the  Court  considered  as  relieving 
the  case  from  difficulties,  which  otherwise  might  have 
existed,  on  account  of  the  danger  to  the  public  interest 
from  detention  of  vessels  in  this  service.^  Seamen  may 
institute  Admiralty  proceedings  against  letters  of  marque 
for  the  recovery  of  their  wages,  but  not  against  public  ves- 
sels, either  foreign  or  domestic ;  for  letters  of  marque  are 
tiading  vessels,  with  a  commission  to  make  prizes,  and 
differ  from  public  ships  of  war,  where  the  seamen  look  to 
the  government  for  their  wages,  and  from  privateers,  where 
the  only  compensation  of  the  seaman  is  a  share  of  the 
prizes  which  may  be  captured.' 

The  Statute  4  Ann,  cap.  16,  §  17,  puts  seamen's    66 
wages  very  clearly,  though  by  imphcation,  upon  a 
legal  footing,  with  respect  to  the  limitation  of  a  suit.    It 
provides,  that  all  suits  and  actions  in  the  Court  of  Admiralty 

I  Th6  Lord  Hobart,  2  Doda.  R.  100. 

»  The  Bellona,  Bee.  Ad.  R.  112;  The  South  Carolina,  ibid,  422. 


ance  of  the  counsel  and. commands  of  his  superior  officers,  the  yessel  is  not 
liable  for  the  expenses  of  his  cure.— Pierce  v.  Patton,  Gilpin  R.  438. 

Where  a  seaman  in  a  foreign  port  contracts  an  ordinary  disease  without 
any  fault  of  his,  and  remains  on  board  a  vessel,  which  is  properly  provided 
with  a  chest  of  medicines,  the  expenses  for  the  attendance  and  advice  of  a 
physician,  if  evidently  necessary  for  the  safety  of  his  life,  arc  to  be  deducted 
from  his  wages.— Holmes  v.  Hutchinson,  Qilpin  R.  447. 

The  owners  will  not  be  exem-^ted  from  the  expenses  of  medical  attendance, 
although  there  be  a  medicine  chest  on  board,  when  the  seaman  oannothave 
the  benefit  of  the  medicine,  because  he  is  removed  on  shore,  or  because  there 
is  no  person  on  board  by  whom  the  medicine  can  be  administered. — ^The 
Forrest,  Ware  R.  420. 
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for  seamen's  wages,  shall  be  conunenced  and  sued  within 
six  years  after  the  causes  of  such  suits  or  actions  shall 
accrue.* 

Although  there  be  no  statute  of  limitations  of  the  United 
States,  applying  to  Admiralty  proceedings  in  private  suits, 
yet  stale  claims  will  hot  be  entertained.*  (a)  The  Admiralty 
will  not  take  jurisdiction  of  independent  set-offs.  Those 
allowed  are  principally  advances  on  the  particular  demand 
in  controversy ;  cases  operating  as  a  diminution  of  the  claiift 
sued,  on  account  of  imperfect  performance,  misconduct,  or 
negligence',  or  as  a  restitution  in  value  for  damages  sus- 
tained in  consequence  of  a  violation  of  the  contract'  A 
plea  of  set-off,  in  a  suit  for  wages,  is  rejected  in  the  Court  of 

Admiralty  in  England;   but  it  is  allowed  when  damage 

ft 

occasioned  by  gross  negligence  of  the  party  is  pleaded  as  a 

set-off.* 
66  The  Admiralty  Courts  of  the  United  States  do  not,  ex- 
cept under  very  particular  circumstances,  entertain  juris- 
diction of  causes  of  seamen  of  foreign  vessels  for  the  recovery 
of  their  wages,  it  being  considered  generally  proper  to  refer 
them  to  the  tribunals  of  their  own  country.*  The  Ad- 
miralty Court  in  England  usually  abstains  from  exercising 
jurisdiction  in  such  cases ;  but  the  English  Admiralty  exer- 
cises jurisdiction  in  cases  of  the  claims  of  foreign  seamen, 

1  See  Doug.  R.  101,  fuOe.         >  WiUard  v.  Dorr,  3  Mason  R.  95, 161. 
s  Ibid,  171 ;  The  Mentor,  4  Mason  R.  64. 

4  The  Lady  Campbell,  2  Hagg.  R.  14,  noU;  The  New  Phcenix,  ibid,  4S0. 
s  The  Nancy,  Bee.  Ad.  R.  221. 


(a)  The  Sarah  Ann,  2  Sumner  R.  2(Ji,  21% 
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with  the  consent  of  the  accredited  agent  of  die  gOTenunenl 
to  which  the  seamen  are  suligect.^ 

in  the  State  of  Ma^sachtisetti^  it  has  been-  provided  by 
statute,  ihat  ixmocent  owners  of  vessels  shall  not  be  liable 
for  the  miscondiact  of  the  master  and  ciew  beyond  the  valuer 
of  the  vessel  and  freight ;  and  a  bill  in  equity  is  sustainabfo 
by  the  parties  injured,  in  order  that  the  value  of  the  vessel 
and  freight  may  be  discovered,  and  an  average  distributicii 
df  tlxe  damages  obtained ;  and  it  is  {nrovided^  that  the 
dmrt^rer,  when  navigating  the  vessel  at  his  own  expense,  ^ 
rilall  be  deemed  the  owner  widiin  the  meaning  of  the 
statute,  and  the  general  owner  of  the  vessel  may  re*  67 
cover  of  him  the  amoxmt  of  the  loss  or  damage  com* 
pedsated  or  satisfied  from  th^  freight  or  the  proceeds  of  the 
sale  of  the  vessel,  or  both.'  The  Admiralty  Courts,  utt- 
questionaUy,  have  the  power  to  enforce  the  provision  of  this 
State  kw,  by  the  flexible  and  strong  process  of  the  Ad* 
miraky  Court,  as  in  other  cases  of  liens  on  ships  created  hf 
the  State  laws.'  (a) 

The  Admiralty  Courts  in  the  United  States  possess  Jurin* ""  1 

1  The  Courtney,  Edwards  R.  341 ;  The  Two  Friends,  1  Rob.  R.  279. 
»  Mass.  Laws,.  Stat.  1818,  ch.  122. 

«  The  Pulton,  I  Paine  R.  628;  The  Gen.  Smith,  4  Wheat.  R.  438;  Rem* 
say  «.  Allegre,  12  Wheat.  R.  611. 


(«)  Where  a  lien  on  a  vessel  is  given  by  a  State  law,  the  District  Court 
rightfully  obtains  jurisdiction ;  and  may  exercise  it,  not  according  to  (lit 
Itrovisions  of  the  State  Law,  but  accoiding  to  the  mode  of  proceeding  la 
Admiralty.— Davis  v.  A  New  Brig,  Gilpin  R.  473;  See  The  Steamboat  Or- 
leans 9.  Phoebus,  11  Peters  R.  175. 

Local  Legislatures  have  no  power  to  modify  Or  repeal  the  provisiiui»  of 
the  general  maritime  law.— Hie  Barque  Chasaa,  S  Story  R.  466. 
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diction  to  the  fullest  extent  in  the  case  of  a  disagreement 
among  part  owners  respecting  the  employment  of  a  ship. 
It  has  been  the  usage  in  the  Admiralty  Court  in  England, 
jfrom  the  most  rembte  times,  to  entertain  applications  on  the 
part  of  a  minority  of  the  owners,  to  compel  the  majority, 
employing  a  ship  against  the  will  of  the  other  owners,  to 
give  security  for  the  restitution  of  the  ship,  or  the  payment 
of  the  value  of  the  shares  of  the  dissentient  owners ;  and,  if 
the  minority  had  possession,  the  majority  in  value  might 

obtain  possession  of  the  ship  and  send  her  to  sea  by 
66    giving  such  seciuity.^    In  a  case,  which  is  supposed  to 

have  settled  the  law  on  this  subject  and  established 
this  jurisdiction  of  the  Admiralty,  Chief  Justice  Lee  said, 
"  I  have  no  doubt  but  the  Admiralty  has  a  power  in  this 
case,  and  this  jurisdiction  has  been  allowed  to  that  Court 
for  the  pubUc  good."*  This  power  of  the  Admiralty  is 
recognised  in  the  United  States,  and  always  exerted  when 
cases  arise  which  require  the  aid  of  the  Court.^  In  a  case 
decided  by  Mr.  Justice  Washington,  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Pennsylvania,  where 
there  was  a  •disagreement  beWeen  part  owners,  possessing 
an  equality  of  interest  in  the  ship,  respecting  the  appoiiit- 
ment  of  a  master,  it  was  held  that  a  sale  might  be  decreed 
upon  the  authority  of  the  Ordinance  of  Louis  XIV.,  which, 
in  a  caise  of  disagreement  between  owners  of  a  ship,  pos- 
sessing an  equaUty  of  interest,  respecting  the  undertaking  a 
particular  voyage,  enables  one  part  owner  to  force  the  other 
to  a  sale.    This  Ordinance  was  considered  by  the  Court  as 

1  2  Bro.  Civ.  and  Ad.  Law,  131 ;  Abbott  on  Ship.  Pt.  1,  c.  3,  $  4,  p.  71. 
t  Qoston  V.  Hebden,  1  Wils.  R.  101 ;  The  ApoUo,  1  Ha^g.  R.  306. 
s  Willings  et  al.  v.  Blight,  2  Pet.  Ad.  R.  988. 
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a  wise  and  equitable  provision,  '^constituting  a  part  of  the 
maritime  Law  of  Nations.^  (a)    In  a  case  of  equality 
of  interest  and  a  disagreement  of  the  owners  it  is  the    09 
practice  of  the  Admiralty  in  England  to  sustain  an  ap- 
plication for  the  interposition  of  the  Court.* 

In  Scotland,  the  remedy  for  the  dissentient  owners  is  to 
compel  a  sale,  or,  that  the  other  owners  shall  give  or  take 
the  ship  at  a  fixed  price ;  and  the  ordinances  of  Botterdam 
give  tlie  owners  of  the  lai^r  part  of  the  ship  the  power  to 
sell  on.  general  account,  or  to  freight  and  fit  her  out  at  the 
common  expense,  against  the  will  of  the  minority.' 

In  the  United  States,  the  Admiralty  Courts  entertain,  not 
only  possessory,  but  petitory,  or  proprietary  suits,  respecting 
ships.^ 

This  chapter  should  not  be  concluded  without  bringing 
to  the  notice  of  the  reader  the  opinion  of  one,  who  was  a 
distinguished  Justice  of  the  Supreme  Court  of  the  United 
States,  against  the  extent  of  the  Admiralty  jurisdiction  sus- 
tained by  the  cases  which  have  been  referred  to.  Mr. 
Justice  Johnson  delivered  a  learned  opinion,  in  the 
case  of  Ramsay  v.  AUegre,^  in  which  he  examined  the    70 


1  The  Seneca,  Conk.  Prac.  1S5. 

2  Abbott  on  Ship.  Pt.  1,  c.  3,  %  6,  p.  75. 

»  .1  Bell's  Comm.  503;  2  Magens  on  Ins.  108;  3  Kent's  Comm.  116,  ntfte, 
(p.  153,  2d  Ed.)        *  The  Tilton,  5  Mason  R.  473.       5  13  Wheat.  R.  460- 


(a)  The  jurisdiction  of  Courts  of  Admiralt7  in  cases  of  part  ownen 
having  unttpial  interests,  is  not  anJl  never  has  been  applied  to  direct  a  sale 
upon  any  dispute  between  them  as  to  the  trade  and  navigation  of  the  ship 
engaged  in  maritime  voyages.— The  Steamboat  Orleans  v.  Phoebus,  11 
Peters  R.  175. 
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siilgect  of  the  Admkalty  juiisdictioQ  with  gieat  clear- 
ness and  vigor,  and  maintained  the  following  propositions 
mpecting  the  Admixalty  Court. 

<'  That  in  case  of  contracts  it  has  no  jurisdiction  at  all  in 
personam^  except  as  incid^it  to  the  exercise  of  its  jurisdio- 
tien  in  rem» 

*^  That  with  r^ard  to  the  contracts  of  shipwrights  and 
lioatBrial'meQ,  in  her  home. port,  the  vessel  cannot  be  sub- 
jfected^  iHiless  by  expiQss  hypothecation  by  the  owner. 

*^  That  on  her  voyage  and  where  the  master  is  destijtiite 
of  other  means  of  raising  the  necessary  funds,  she  m^y  be 
so  subjected  by  t)ie  master,  but  it  must  be  by  actual 
hypothecation. 

"  But  that,  when  the  ship  has  been  sold  for  other  claims, 
and  the  money  is  in  the  Registry,  so  that  the  master  no 
loiiger  has  it  in  his  power  to  raise  money  on  her  bottom  to 
satisfy  demands  which  have  been  legally  incurred,  cases 
may  arise  in  which  the  claims  of  material-men  and  ship* 
Wrights,  and  of  the  master  himself,  may  be  sustained 
without  actual  hypothecation." 

^The  learned  Judge  ccmsidered,  that  the  Admiralty  has  no 

jurisdiction,  except  in  rem,  to  enforce  a  maritime  lien,  and 

that,  in  all  cases  where  those  who  claim  jurisdiction  for 

the  Admiralty  admit  that  the  Commtm  Law  Courts 

71    have  a  concurrent  jurisdiction,  "  with  the  exception  of 

^  seamen's  wages,"  the  Admiralty  jurisdiction  does  not 
lawfully  exist ;  and  he  observes,  that,  "  if  the  Common  Law 
can  try  the  cause  and  give  full  redress,  that  alone  t£tkes 
away  the  Admiralty  jurisdiction."  (a) 

(a)  See  Rules  of  the  U.  S.  Supreme  Court,  12,  14,  17,  18. 
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CHAPTER  n.  72 

GENERAL  PRINCIPLES  OF  ADMIRALTY  PRACTICE. 

Tb[£  practice  of  tlie  Adsoiralty  Courts,  which  are  Courts 
of  Eq^uity,  is  modeled  upon  the  course  of  proceedings  ae- 
eordixig  to  th«  Civil  Law.^  The  Admiralty  Courts,  being 
tribunals  which  admioister  the  Law  of  Nations,  have  adopt- 
ed the  practice  of  the  Courts  of  the  Civil  Law,  which  sys- 
tem of  jurisprudence  is  the  foundation  of  the  judicial  insti- 
tutions of  the  Christian  nations  on  the  contin^it  of  Europe, 
and  of  their  colonies.  Hence  there  is  a  simiJarity  of  prac- 
tice in  Courts  of  Admiralty  wherever  established,  thou^ 
undoubtedly  marked  in  every  country  with  some  peculiari- 
ties of  proceeding,  borrowed  from  the  practice  of  the  muni- 
cipal courts. 

The  mode  of  obtaining,  in  a  court  of  justice,  a  right 
which  is  withheld,  or  redress  for  a  wrong  which  has  been 
sustained,  in  a  case  of  private  controversy,  is  by  a  suit  or 
action  at  law,  which  is  defined  in  the  Civil  Law  to  be  jus 
perseqtiendi  in  judicio  quod  sibi  dehetur^  This  defi- 
nition is  also  adopted  by  ancient  and  modem  Common  73 
Law  writers.' 

In  the  early  ages  of  the  Civil  Law,  as  well  as  of  the 
Common  Law,  the  legal  practice  was  simple  and  rude ;  but 
in  the  couis.e  of  time  refinements  were  introduced,  until  the 

1  The  Minerva,  1  Hagg.  R.  357;  2  Bro.  Civ.  and  Ad.  Law,  348. 

2  Inst.,  lab,  IV.,  TU.  F/.,  De  AUiot^Ums.       »  3  Black.  Comm.  116. 
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proceedings  at  length  became  dilatory,  complicated,  and  ex- 
pensive,— under  both  systems  defeating  in  many  cases  the 

4 

object  for  which  legal  proceedings  are  devised,  the  admin- 
istering of  justice. 

It  was  anciently  a  maxim  of  the  Civil  Law,  that  no  one 
could  represent  another  in  any  legal  proceeding,  and  the  in- 
^troduction  of  proxies  or  proctors  is  derived  from  a  fiction  of 
the  Roman  Law  ;  EnjU  regula  juris,  per  extraneam  perso- 
nam nil  adquiri  posse  ;  hinc  nemo  pro  alio  agere  poterat  in 
judidis}  The  actor,  or  plaintiff^  formerly  arrested  the  reus, 
or  defendant,  without  any  writ  or  warrant,  called  upon  the 
bystanders  to  witness  the  arrest,  and  brought  his  adversary 
before  the  Praetor  or  Judge.  This  custom  of  arrest  ohtorto 
coUo  by  the  plaintiff  seems  to  be  alluded  to  in  the  following 
passages  of  the  New  Testament : 

"  But  the  same  servant  went  out,  and  found  (me  of 
74    his  fellow  servants,  which  owed  him  an  hundred  pence : 
and  he  laid  hands  on  him,  and  took  him  by  the  throat, 
saying,  Pay  me  that  thou  owest."' 

"  Agree  with  thine  adversary  quickly  whiles  thou  art  in 
the  way  with  him :  lest  at  any  time  the  adversary  deliver 
thee  to  the  judge,  and  the  judge  deliver  thee  to  the  officer, 
and  thou  be  cast  into  prison."' 

It  will  be  recollected  that,  at  the  time  the  Gospels  were 
written,  Judea  was  under  the  dominion  of  the  Roman  Em- 
peror ;  that  the  Roman  tribunals  were  established  in  that 
coimtry,  and  the  Roman  laws,  which  always  accompanied 
the  progress  of  the  Roman  arms,  were  extended  to  the  Holy 
Land.     It  is  probable  that  this  custom  of  arrest  gave  rise  to 

1  Heinec.  AnUq.  lib.  4,  T.  10,  %  3.        2  Mat.  xvin.  28.  Id.  v.  25. 
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the  Common  Law  doctrine,  that,  to  constitute  a  valid  ser- 
vice by  way  of  arrest,  the  person  must  be  corporally  touched 
by  the  officer  or  voluntarily  submitted  to  his  custody.^    A 
party  could  not  be  arrested  unless  found  abroad ;  for  he  could 
not  be  arrested,  or  even  summoned,  in  his  own  house,  which 
was  considered  as  his  castle.     This  principle  of  the  Civil '  i 
Law,  probably,  gave  rise  to  the  Common  Law'  ^Hoctrine  on   ( 
this  subject,  privileging  the  domestic  sanctuary,  and 
might  have  been  carried  into  Britain,  at  the  time  of  the    75  (' 
Roman  conquest,  with  those  Latin  maxims,  scattered  ) 

throvigh  all  the  Common  Law  books,  which  are  evidently  ^ 
borrowed  from  the  Civil  Law  institutions  and  writers,  cou-y^  ) 
taining  the  doctrines  of  the  laws,  and  expressed  in  the  lan- 
guage, of  the  ancient  conquerors  of  Britain.  If  the  party 
summoned  remained  in  his  house,  so  that  he  could  not  be 
arrested,  a  public  edict  was  affixed  to  his  door,  requiring  his 
appearance  before  the  Judge.  The  harshness  and  violence 
of  this  mode  of  proceeding  in  time  yielded  to  the  increasing 
knowledge,  refinement  of  manners,  and  extent  of  business 
among  the  Roman  people.  Before  the  time  of  Justinian, 
parties  were  summoned  by  the  apparitors  or  officers  of  the 
court,  and  corporal  arrest  in  civil  cases  was  disused.  The 
defendant  was  summoned  thrice,  and  if,  after  three  succes- 
sive citations  or  notifications,  he  did  not  appear,  a  peremp- 
tory summons  issued.  If  this  was  neglected,  the  primum 
decretum  was  rendered,  by  which  process  issued  against  his 
property.* 

By  the  primum  decretum^  or  first  decree,  the  plaintifi*,  in 
a  real  action  or  suit  for  some  specific  thing,  was  put  in 

1  3  Black.  Comm.  288.  *  2  Bro.  Civ.  and  Ad.  Law,  c.  8. 
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76  possession  of  the  thing  sued  £<»,  and,  in  peis<Hml  ac- 
tions or  suits  for  debts  or  damiiges,  in  possession  of  aU 

iOr  a  part  of  the  {nroperty  attached  or  seized,  as  a  seeuritf 
ibr  the  satisfaction  of  his  claim.  After  a  year,  in  ca^e  the 
defasdant  did  not  appear  within  that  time,  and  give  securi- 
ty to  abide  the  judgment,  which  reUeved  the  attachment, 
the  secundum  decretum  was  rendered,  which  gave  a  right 
pro  tisu  capiendi  et  prascribendi,  by  which  the  defendant's 
property  might  be  sold  to  satisfy  the  plaintiff's  claim.  Fr(»n 
this  jHractice  of  the  Civil  Law,  Lord  Bacon  is  supposed  to 
have  derived  the  practice  of  sequestrations,  which  he  intro- 
duced into  the  practice  of  the  Chancery.*  The  Civil  Law 
l^ractice  of  summoning  a  party  by  a  citcUio  ptMiea,  or  a 
ii$€Uio  viis  et  modis,  has  probably  given  rise  to  the  practice 
in  the  Admiralty,  Probate,  and  Ecclesiastical  Courts,  of 
summoning  parties  by  notifications  posted  in  public  places.^ 
AncienUy,  when  the  drfendant  was  arrested  and  brought 
jjefore  the  Judge,  a  time  of  trial  was  appointed,  ^usually 
the  next  day  but  one  following,  and  the  defendant  was  im- 
prisoned, or  gave  security  for  his  appearance.    The 

77  plaintiff  then  demanded  a  form  of  action,  and  stated 
verbally  his  grounds  of  complaint,  to  which  the  de- 
fendant also  responded  verbally,  and  the  cause  was  then 
tried,  and  a  judgment  or  decree  rendered,' 

If  the  plaintiff  did  npt  appear  and  prosecute  his  suit  with- 
in a  year,  he  was  summoned  by  three  citations,  and  if  they 
were  neglected  his  suit  was  dismissed.     In  the  progress  of 

1  2  Bro.  Civ.  and  Ad.  Law,  c.  8. 

2  Manro  v.  Almeida,  10  Wheat.  R.  490;  Consett's  Prac.  35. 

3  2  Bro^Civ.  and  Ad.  Law,  c.  8. 
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improvement  in  the^Roman  State,  written  forms  of  proceed^ 
ing  weie  devised,  suited  to  the  various  and  incroasing  Inisi- 
ness  of  the  Courts.  Cicero,  in  his  oration  for  Rosciua^ 
observes :  ^^  Sunt  jura,  svntformuUB  de  omnibus  rebw  con* 
stUtstiB,  ne  quis,  aut  in  genere  injurue,  out  in  ratione  aciionu^ 
errare  possii  ;  expresses  sunt  enitn  ex  umuscujusque  danmo, 
dolore,  incomnwdo,  calmnitate^  injuritL,  publicoR  a  PrtBtore 
formulcBy  ad  quas  privata  lis  accommodetur"^ 

The  forms  of  practice  were  for  a  great  length  of  time 
preserved,  as  a  state  secret,  in  the  records  of  the  Pontifical 
College.  At  length,  Cn.  Flavius,  the  Secretary  of  Appius 
Claudius,  published  them,  ia  the  year  of  the  City  490 ;  and 
this  pubtication  was  called  the  Jiis  Civile  Plavianunk 
"  Civile  Jus,  repositum  in  penetrcdibus  Pontijicum  evtU- 
gavitj  fa^tosque  circa  forum  in  aWo  proposuit,  ut  quomo-  78 
do  lege  agi  posset,  sciretur"^  These  are  the  words  of 
Livy.  Cicero  also  speaks  of  this  publication.  "  Inventus 
est  scriba  quidam,  Cn.  Flavius,  qui  comicum  oculos  ooff^ 
fixerit,  et  singulis  diebus  ediscendos  fastos  populo  pro* 
posuerit,  et  ab  ipsis  capitis  jurecansuliis  eorum  sapientictm 
tompUdrit?^^ 

When  both  the  parties  to  a  suit  appeared,  each  was  re-  *^^ 
quired  to  give  security  to  the  other.  The  plaintiff  gave  se*  - 
curity  to  the  defendant  to  pay* the  costs,  in  case  he  should  not 
sustain  his  action,  and  the  defendant  gave  security  to  the 
plaintiff  to  satisfy  the  judgment  which  might  be  recovered 
against  him.  According  to  tRe  modern  and  improved  prac- 
tice,  the  plaintiff  gave  his  written  statement  of  his  cause  of 
action,  or  his  declaration  or  libel,  a  copy  of  which  was  fui^- 

1  Pro  Roscio  Com.  c.  8.        »  Livy,  ix.  46.        '  Cic.  Pro  Murena,  c.  11. 
7 
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nished  the  defendant  The  deiTendant  presented  his  excep- 
tions, in  th^  nature  of  pleas  in  abatement,  or  demurrers,  or 
a  defensive  allegation,  or  answer,  like  the  general  ii3sue,  or 
plea  in  bai^  of  the  Common  Law.  When  the  issue  was 
made  up,  and  the  pleadings  closed,  this  state'  of  the  case 
was  called  a  contestation  of  suit.  The  suit  was  then 
79  said  to  commence,  though,  for  the  purpose  of  interrupt- 
ing prescription  and  limitation,  it  commenced  from  the 
citation,  as  the  issuing  a  writ  is  the  commencement  of  an 
action  by  the  Common  Law.* 

In  the  United  States,  it  has  been  declared  by  act  of  Con- 
gress, that  the  forms  and  modes  of  proceeding,  in  causes  of 
Admiralty  and  maritime  jurisdiction,  shall  be  according  to 
,  the  course  of  the  Civil  Law.'  The  Courts  of  Admiralty,  in 
their  forms  ^nd  modes  of  proceeding,  are  also  required  to  be 
regulated  by  the  principles,  rules,  and  usages  which  belong 
to  Courts  of  Admiralty,  as  contradistinguished  from  Courts 
of  Common  Law,  subject  to  such  alterations  as  the  Courts 
shall  in  their  discretion  deem  expedient,  and  such  directions 
as  the  Supreme  Court  of  the  United  States  may,  by  rule,  pre- 
iScribe  to  the  other  Courts.^  All  the  Courts  of  the  United 
States  are  also  authorized  to  make  all  necessary  rules,  not 
repugnant  to  the  laws  of  the  United  States,  for  the  orderly 
conducting  of  business.*  (a)      * 

\  2  Bro.  Civ.  and  Ad.  Law,  c.  8;  Badger  v.  Phinney,  15  Mass.  R.  35^  j 
Ford  V.  Phillips,  18  Mass.  R.  202. 

«  Act  of  Cong.  1789,  ch.  21,  §  2;  The  Adeline,  9  Cranch  R.  244. 
-  s  Act  of  Cong.  1792,  ch.  36,  ^  2.  4  Act  of  Cong.  1789,  ch.  20,  ^  17. 


(a)  The  new  rules  of  practice  of  the  Supreme  Court  of  the  United  States 
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In  the  Admiralty  Courts  of  the  United  States  there  is 

•s. 

probably  niiich  greater  simplicity  in  the  proceedings,  80 
than  in  those  of  other  nations.  Our  practice  was  at  first 
formed  in  the  Colonial  Vice- Admiralty  Courts,  established  in 
the  Provinces  before  the  Revolution,  engrafted  upon  the  Brit- 
ish  practice.  This  is  considered  by  the  Supreme  Court  of 
the  United  States  to  be  the  Admiralty  practice  intended  in 
the  act  of  Congress  to  which  reference  has  been  made.^ 

Actions  in  the  Admiralty  are  of  two  kinds,  in  rem  and  in 
personam.  This  corresponds  with  the  divisio  prima,  into 
real  and  personal  actions,  of  the  Civil  Law.*  An  action  in 
rem  is  where  the  object  of  the  suit  is  to  obtain  some  specific 
thing,  as,  in  a  possessory  or  a  proprietary  cause  respecting 
a  ship,  to  recover  the  ship  claimed.  A  prize  cause  is  also 
an  action  in  rem,  to  obtain  a  condemnation  of  property  cap- 
tured, and  becoming  the  right  of  the  captor ^'wre  belli,  which 
condemnation,  by  the  modern  Law  of  Nations,  is  considered 
necessary  to  confirm  the  title  of  the  captor.^  A  prosecu- 
tion in  the  Admiralty,  in  a  cause  there  cognizable,  to  81 
obtain  a  condemnation  of  propsrty  forfeited,  is  also  an 
action  in  rem,  A  proceeding  in  Admiralty  to  enforce  a  mar- 
itime Uen  upon  the  property  libelled,  by  obtaining  the  pos- 

1  Manro  v.  Almeida,  10  Wheat.  R.  489. 

2  Inst.  Lib.  4,  Tit.  6,  $  2-14. 

3  The  Flad  Oyen,  I  Rob.  R.  139 ;  Abbott  on  Ship.  (Am.  Ed.  1829,)  p.  17, 
note ;  The  Kierlighett,  3  Rob.  R.  97,  noU  ;  Rose  v.  Hindley ,  4  Cranch  R.  506 ; 
Carthew  R.  423  j  Hudson  ».  Guestier,  4  Cranch  R.  293. 


in  Admiralty,  were  made  in  pursuance  of  the  act  of  Congress  of  the  23d  of 
August,  1842,  ch.  188,  and  govern  all  Admiralty  Courts  in  the  United  States 
in  matters  of  practice.    They  are  included  in  the  Appendix,  at  the  end  of  this 
Yolome. 
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sesskm  of  the  property  and  satisfying  the  claim  by  means 
of  a  judicial  sale,  is  also  an  action  in  rem. 
^  In  the  English  Admiralty  Court,  there  is  rendered,  in  the 
-  first  instance,  in  an  action  in  rem,  the  decretum  primum  of 
tti«  Civil  Law,  whereby  the  possession  of  Jhe  property  is  do- 
creed  to  the  Ubellant,  in  order  to  enforce  his  lien ;  and  a  sub- 
.  aequ^at  decree,  the  decr^unt  secundum,  is  necessary  to  ob- 
tain  a  sale,  in  order  that  the  debt  may  be  satisfied  from  the 
proceeds,  which  is  obtained  upon  a  suggestion,  that  the  pro- 
perty is  of  a  perishable  nature.  The  effect  of  the  first  decree 
is  to  put  the  party  in  possession  of  the  thing  libelled,  and  all 
proceedings  of  sale,  and  power  over  the  proceeds,  are  by  sub- 
sequent application* to  the  Court.^  Something  similar  to 
this  course  of  proceeding  exists  in  the  practice  of  Coiu*ts  of 
Admiralty  in  the  United  States.  A  monition,  or  Admiralty 
summons,  when  a  ship  is  libelled  in  order  to  enforce  a  lien, 

is  usually  issued,  in  the  first  instance,  to  the  master  ot 
82    owner  or  peffeon  having  th«  custody  of  the  ship,  to  ap- . 

pear  and  show  cause  why  Admiralty  process  in  rem 
(     should  not  bef  awarded.     A  preliminary  hearing  is  frequent- 
ly  had,  and  the  case  examined  upon  the  return  of  the  moni- 
tion ;  and,  if  the  libellant's  case  is  made  out  primd  factG, 
process  issues  in  rem,  (a)  imless  a  suflScient  stipulation  be 

1  2  Bro.  Civ.  and  Ad.  Law,  c.  9 ;  The  Exeter,  1  Rob.  R.  175. 


i 


(a)  In  all  proceedings  in  rem,  when  a  Court  of  Admiralty  has  jurisdiction 
orer  the  thing  itself,  it  is  wholly  unimportant  to  whom  it  belongs.— 1  Story 
R.  531 ;  The  Bee,  Ware  R.  332 ;  The  Ada,  Daveis  R.  407. 

The  District  Courts,  as  Courts  of  Admiralty,  may  award  attachments  against 
Ihe  property  of  foreign  corporations  found  within  their  local  jurisdiction.— 
Clarke  v.  New- Jersey  Steam  Navigation  Co.,  1  Story  R.  531.. 
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given  to  secure  ^e  debts  and  costs.  This  seems  to  resemble 
the  primum  decretum,  as  it  secures  to  the  libeilant  the  pos- 
session of  the  ship,  or  a  sufficient  security  therefor.  Public 
notice  is  given,  by  notifications  affixed  to  the  mainmast  of 
the  ship,  and  posted  in  public  places,  and  by  newspaper  ad- 
vertisements, that  a  trial  will  be  had  upon  the  libel,  at  some 
future  day  ;  usually,  in  Massachusetts,  fourteen  days  after 
the  decree  authorizing  the  issuing  of  process  in  rem.  At  the 
time  of  the  trial,  a  final  decree  is  made  fixing  the  amount 
due,  and  authorizing  the  sale  for  the  payment  of  the  debt 
and  costs  from  the  proceeds,  which  are  returned  into  the 
Registry  of  the  Court.  This  is  somewhat  analogous  to  the 
decretum  secuttdum  of  the  British  Admiralty  Courts,  derived 
from  the  practice  of  the  Civil  Law.  In  the  Adnxiralty  Courts 
of  the  United  States,  particularly  in  cases  for  the  recovery 
of  seamen's  wages,  the  trial  is  often  at  the  time  of  the  first 
hearing  and  decree.  But,  in  all  cases,  a  full  examina- 
tion is  allowed,  when  justice  requires  it,  at  a  second  83 
hearing  and  last  stage  of  the  cause.    - 

An  action  in  personam  is  where  the  object^f  the  suit  is  to 
recover  of  the  party,  against  whom  it  is  instituted,  damages 
for  the  breach  of  some  maritime  contract,  or  on  account  of 
some  tort  or  injury  to  person  or  property,  committed  in  some 
place  within  the  Admiralty  jurisdiction. 

A  distinction  exists  between  proprietary  and  possessory 
cailses.  The  former  class  is  where  the  object  of  the  suit  is 
to  try  the  title  to  ships,  and  the  English  Admiralty  Courts 
now  generally  decline  jurisdiction  in  sucli  cases.  The  latter 
class  is  where  there  is  no  dispute  about  the  title,  but  where 
the  object  of  the  suit  is  merely  to  obtain  the  possession,  as  in 
cases  of  dispute  among  part  owners  relative  to  the  employ^ 
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ment  of  ships  and  the  appointm^it  of  masters.  In  the 
United  States  this  distinction  is  merely  nominal,  for  heie 
hoth  classes  of  cases  are  considered  to  be  within  the  Admi- 
ralty jurisdiction.^ 

A  division  of  actions  exists  in  the  Civil  Law  Courts  into 
plenary  and  summary  causes.  The' former  are  those  in 
which  all  "the  law's  delay,"  and  all  the  forms  and 
84  solemnities  of  the  practice  of  the  Courts  of  the  Civil 
Law,  are  observed.  The  latter  are  those  where  justice 
is  administered  in  a  plain  and  prompt  manner.  All  Admi- 
ralty suits  in  the  British  Courts  are  summary  causes,  and 
justice  is  administered  levato  velo}  In  the  United  States  no 
such  distinction  exists  in  the  practice  of  the  Admiralty 
Courts;  for  their  practice  is,  in  all  cases,  marked  with  sim- 
plicity and  promptitude  in  the  whole  progress  of  a  suit,  from 
the  District  to  the  Circuit  and  Supreme  Courts  of  the  United 
States. 

Parties  to  a  suit  in  Admiralty  are  called  the  libellant  and 
respondent,  corresponding,  in  personal  actions,  with  the 
plaintiff  and  defendant  in  Common  Law  Courts.  When 
the  suit  is  in  rern^  the  cause  is  entitled  in  the  name  of  the 
libellant  against  the  thing  libelled^  and  preserves  that  title 
through  the  whole  progress  of  the  suit ;  and,  when  a  person 
is'authorized  and  admitted  to  defend  against  the  libel,  he 
is  called  the  claimant.^ 

In  prize  causes,  in  the  Admiralty  Courts  of  the  United 

1  The  Tilton,  5  Mason  R.  465. 

«  Gierke's  Prax.,  Tit.  19 ;  2  Bro.  Civ.  and  Ad.  Law,  413. 

3  The  U.  States  v.  1960  Bags  of  Coffee,  8  Cranch  R.  398;  The  U.  States 
».  The  Mars,  ibid,  417;  30  Hhds.  of  Sugar,  (Bentzon  claimant,)  v.  Boyle  et 
al.,  9  Cranch  R.  191. 
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States,  the  proceedings  are  usually  instituted  and  con- 
ducted in  the  name  of  the^captain  or  commander  of  the  85 
capturing  vessel,  in  behalf  of  all  who  may  be 
interested  against  the  prize,  the  condemnation  of  which  is 
sought.  In  causes  of  maritime^  salvage,  the  libel  against 
the  property  saved  is  generally  in  the  name  of  the  master 
of  the  saving  vessel,  in  behalf  of  the  owners,  master,  ma- 
riners, and  all  petsons  concerned  in  the  salvage,  and  the 
names  of  all  the  parties  interested  are  made  known  by 
petitions  or  acts  of  Court,  before  the  final  decree  of  distri- 
bution of  the  proceeds  of  the  property  saved  among  the 
salvors.  But  the  proper  course  is  to  introduce,  with  allega- 
ti(His  of  their  interests,  the  names  of  all  the  co-salvors ;  and 
if  any  are  omitted,  they  can  make  themselves  parties  to  the 
cause  by  petition.* 

All  persons  interested  in  the  cause  of  action  may  be  joined 
as  libellants;  in  a  collision  cause,  for  instance,  all  the  owners 
of  the  ship  which  is  injured,  the  shippers  of  goods,  and  all 
persons  affected  by  the  injury  which  is  the  subject  of  the 
suit.  In  such  a  case,  also,  the  master  of  the  ship  which  is 
injured  may,  in  the  name  of  all  persons  interested,  institute 
one  action  in  the  Admiralty,  where,  instead  of  the 
numerous  actions  which  at  the  Common  Law  would  86 
be  necessary  in  such  a  case,  one  plea,  trial,  and 
sentence  determine  the  whole  affair.'  In  the  case  of  a  libel 
by  seamen  against  a  ship,  to  obtain  the  payment  of  their 
wages,  it  is  provided  by  an  act  of  Congress,  that,  in  sucb 

1  The  Henry  Ewbank,  6  Mason  R.;  S.  C,  Am.  Jurist,  Vol.  XII.  p.  63, 
July,  1834." 

«  2  Bro.  Civ.  and  Ad,  Law,  112;  Sir  L.  Jenkins'  Works,  Vol.  II.  64. 
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suit,  "  all  the  seam^iw  mariners,  having  cause  of  cooiplaiDl 
of  a  like  kind  against  the  isame  ship  or  vessel,  ^aU  lie 
joined  as  complainants.''^  It  is  considered,  in  the  Supieme 
Court  of  the  United  States,  that  the  joinder  in  one  libel 
of  all  the  s^imen  as  plaintiffs,  which  in  England  is  a 
beneficial  privilege,  is  in  the  United  States  absolutely  re- 
(Jpired.^ 

By  the  equity  of  this  statute,  seamen,  having  like  cau» 
of  action,  would  probably  be  required  to .  join  in  an  AdEoi-* 
ralty  suit  in  personaxft  against  the  master  or  owners,  foi 
the  recovery  of  wages.  It  is  not  known,  however,  that  this 
point  of  practice  has  ever  been  directly  determined.  It  has 
often  happened  in  practice,  that  all  the  seamen  have  not 
been  joined  in  a  libel  against  a  ship  for  wages,  and  some 
have  afterwards  sued  in  Admiralty.  When  good  rea- 
817  sons  exist  for  the  omission,  the  non^joinder  has  not  been 
considered  injurious,  since  all  which  can  be  affected  is " 
the  costs;  for  in  all  Admiralty  causes  costs  are  entire* 
ly  within  the  control  of  the  Court,  and  may  be  aUowed 
or  refused,  as  the  circumstances  of  each  case  may  re- 
quire, (a) 

Parties,  improperly  introduced,  may  be  struck  out  of  the 
libel,  or  new  parties  added  by  a  supplemental  Ubel  or  pe- 

1  Act  of  Cong.  1790,  ch.  56,  ^6. 

«  Oliver  et  al.  v.  Alexander  et  al.,  6  Pet^up.  Ct.  R.  147. 


(a)  Material  men  and  mechanics  having  privileged  claims  against  a  ves- 
sel, may  unite  in  one  libel;  or  if  a  libel  has  been  filed  by  any  one  sepa- 
rately, then  others  may  come  in  by  petition,  and  make  themselves  partiei 
to  the  suit.— The  Hull  of  a  New  Ship,  Daveis  R.  199. 
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tition.^  (a)    This  is  the  settled  practice  in  the  District  Gout 
of  the  United  States  for  the  District  of  Maasachuaetts. 

The  death  of  a  party  does  not  in  Admiralty  necessarily 
abate  the  $uit.     Actions  for  injuries  to  the  person  do  not  ? 
gunrive  to  or  against  the  representatives  of  either  party;  bitt    . 
actions  respecting  property  survive,  and  the  lepresentativet  "^ 
may  become  or  be  required  to  become  parties  by  a  aupple* 
BBental  libel.^    But  this  does  not  apply  to  cases  of  personal 
wrongs^  which  die  with  the  person,  as  at  Common  Law,  the 
maxim  of  which,  Adio  personalis  fnorUur  cum  person^  ia 
derived  from  the  Civil  Law.' 

By  the  rules  (h)  of  the  District  Court  of  the  United  States^ 
for  the  Southern  District  of  New- York,  it  is  provided, 
that  when,  from  the  death  of  any  of  the  parties,  a  88 
change  of  interest  in  the  suit,  defect  in  the  pleadings, 
or  otherwise,  neW  parties  to  the  suit  are  necessary,  *^  the  per- 
sons required  to  be  made  parties  may  be  made  such,  either 
by  a  petition  on  their  part,  or  by  a  supplemental  libel  by  tlra 
adverse  party. 

Minors  frequently  institute  suits  alone,  and  in  conjunction 
with  others,  without  the  intervention  of  a  prochein  ami, 

I  The  Pitt,  2  Hagg.  R.  149,  noU,  «  Hall's  Ad.  Prac.  21,  22. 

»  Penhallow  v.  Doane,  3  Dall.  R.  78,  102;  2  Roll.  Rep.  18;  2  Ley.  6. 


(a)  In  Admiralty  proceedings  a  supplemental  libel,  alleging  new  matter, 
and  an  answer  thereto,  may  be  filed  after  appeal,  at  the  discretion  of  tlw 
Court. 

En  case  of  a  supplemental  libel  being  filed  after  closing  the  testimony  on 
the  original  libel,  in  prize  causes^  the  new  testimony  taken  must  be  applied- 
Ue  merely  to  the  new  allegations,  but  in  other  causes  this  rule  is  much  re- 
laxed.—The  Boston  and  Cargo,  1  Sumner  R.  328. 

(b)  See  Rule  148. 
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in  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts ;  and  it  is  not  known  that  any  exceptiim  has 
ever  been  taken  to  this  practice.  Sometimes  in  that  Court 
minors  have  sued  by  prochein  ami.  It  is  to  be  presumed, 
that,  if  a  minor  should  sue  in  the  Admiralty  for  his  services, 
which  may  belong  to  his  master,  if  he  should  be  an  indented 
apprentice,  or  to  his  father,  or,  in  the  State  of  Massachusetts, 
to  his  mother,  if  the  father  be  dead,  the.  Court  would  permit 
die  master  or  psnent  to  intervene,  by  petition,  and  become  a 
party  to  the  proceedings,  for  the  protection  of  the  master's 
or  parent's  interest  in  the  services  of  the  minor.  It  is  the 
general  practice  of  Courts  of  Admiralty,  in  cases  of  salvage, 
to  decree  that  a  minor's  share  of  the  reward  shall  be  his 
own  property,  (a)  * 

In  Admiralty  suits  m  personam,  all  causes  of  action 
89    of  Admiralty  cognizance,  existing  between  the  same 
parties,  whether  founded  on  contract  or  tort,  may  be 
joined  in  the  libel  and  stated  in  distinct  articles,  as  in  seve- 
ral counts  in  a  declaration  at  Common  Law.  (6)    In  such  a 


(a)  Where  the  father's  name  was  used  as  proc&ein  ami,  and  he  settled  the 
suit  privately  without  the  knowledge  of  the  minor's  counsel,  and  gave  a  re- 
ceipt in  full,  the  receipt  was  set  aside,  and  full  wages  decreed  to  the  minor. 
—The  Etna,  Ware  R.  4S2. 

(b)  It  is  very  irregular  and  contrary  to  the  known  principles  of  Courts  of 
Admiralty  to  allow  in  a  libel  in  rem,  and  quasi  far  possession ,  the  introduc- 
tion of  matters  of  an  entirely  diiFerent  character ;  such  as  an  account  of  the 
vessel's  earnings,  or  the  claim  of  a  part  owner  for  his  wages  and  advances 
as  master.—The  Steamboat  Orleans  v.  Phoebus,  11  Peters  R.  175 ;  See  Le- 
land  V.  The  Medora,  2  Woodbury  &  Minot's  R.  92 ;  The  Citizens'  Bank  v. 
The  Nantucket  St.  Co.,  2  Story  R.  57;  New  Rules,  14,  17, 

A  libel  against  two  persons,  charging  each  with  a  separate  and  distinct 
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case,  allowances  of  additional  costs  would  be  leasonablei 
and,  probably,  would  be  made  by  the  Court  An  action  in* 
Admiialty  has  been  sustained,  ia4he  District  Court  of  the 
United  States  for  the  District  of  Massachusetts,  by  »  mala 
against  a  master  of  a  ship  for  wrongfully  dismissing  and 
degrading  him  from  his  station,  and  an  article  or  count  for 
wages  was  joined  in  the  libel.*  It  is  also  allowed,  but  not 
required,  in  that  Court,  to  join  in  distinct  articles  causes  of 
action  ex  contractu  and  ex  delieio  in  the  same  libeL'  A» 
there  is  no  distinction  of  actions  in  the  Admiralty  as  in  the 
Common  Law  practice  of  debt,  covenant,  assumpsit,  tres- 
pass, trespass  on  the  case,  <fcc.,  there  is  no  practical  difficul- 
ty in.  the  joinder  of  various  causes  of  action,  existing  be- 
tween the  same  parties,  ex  contractu  and  ex  delicto^  in  the 
same  libel.  At  Common  Law  there  may  be  many  counts 
in  the  declaration  of  the  same  nature,  though  for  different- 
causes  of  action,  and  it  is  as  practicable  to  try  in  the 
same  suit  several  claims  of  a  different,  as  of  a  similar  90 
character.  In  the  Admiralty,  the  Judge  can  as  well  try 
several  causes  of  action  between  the  same  parties,  joined  in 
one  libel,  and  presented  separately  in  distinct  articles,  as  if 
they  were  presented  in  different  Ubels ;  for  in  both  cases  the 
separate  claims  must  be  separately  considered,  (a)    But  one 

1  Paty's  Case,  U.  S.  Dist.  Ct.,  Mass. 

2  Ryan's  Case,  U.  S.  Dist.  Ct.,  Mass.,  Sept.  Term,  1831. 


act  of  assault  and  battery,  cannot  be  sustained. — Thomas  v.  Lane,  3  Sum- 
ner R.  1. 

Rules  13, 14,  15,  New  Rules  of  the  U.  S.  Supreme  Court,  aUow  the  join- 
der of  suits  in  rem  and  in  persmum  in  certain  cases.— See  Rules,  Appendix. 

(a)  If  a  seaman  brings  a  libel  against  the  master  for  a  tortious  discharge, 
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ioeonvemence  is  recollected,  which  can  arise  from  this  prac- 
tice ;  and  this  exists  in  the  case  of  a  joinder  of  different 
oftuses  of  action  of  the  same  nature  in  the  suit,  as  well  as 
where  there  is  a  joinder  in  the  suit  of  causes  of  action  dif- 
fering in  their  nature.  An  inconvenience  may  possibly 
arise  in  relation  to  the  right  of  appeal.  An  appeal  is  al- 
lowed, to  the  Circuit  Court  of  the  United  States,  from  the 
final  judgments  or  decrees  of  the  District  Courts,  where  the 
matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum 
OT  value  of  fifty  dollars.^  A  decree,  fwmded  upon  various 
Bnbstantive  causes  of  action,  may  exceed  the  srnn  of  fifty 
dollars,  where  an  appeal  would  be  allowable ;  when,  if  the 
respective  causes  of  action  had  been  presented  in  distinct 
libels  and  suits,  the  decree  in  each  case  might  have  been 

for  a  less  sum  than  fifty  dollars,  where  an  appeal  would 
91     not  be  authorized.  .  But  this  difficulty  is  imaginary  or 

may  be  easily  obviated  ;  for  the  Judge  might  make  a 

m 

separate  decree  upon  each  article  in  the  libel,  and  allow  ap- 
peals only  upon  those  articles  where  the  decree  should  be 
made  for  more  than  fifty  dollars.  It  is  not  known  that  this 
point  of  practice  ha»  ever  been  distinctly  settled ;  but  it  is  a 
w«ll  established  practice,  that  there  may  be.  separate  de- 
<^pees  on  the  same  suit  on  one  libel,  as  in  the  case  of  various 

1  Act  of  Cong.  1803»  ch.  93,  %  2. 


and  the  master  has  detained  his  clothing,  the  value  of  it  may  be  recovered 
» the  same  libel. — Hutchinson  v.  Coombs,  Ware  R.  65. 

An  action  of  damages,  as  for  assault  and  battery,  against  the  master, 
eannot  be  joined  in  the  same  libel  with  an  action  for  wages,  if  it  be  except- 
ed to.— Pratt  tJ.  Thomas,  Ware's  R.  427  j  Contra,  Betts'  Pr.  20;  Benedict's 
Pf.319. 
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distinct  claims  of  seamen,  who  are  required  to  join  in  a  UM  '^^ 

against  the  ship  for  wages.^    In  such  a  case  no  appeal  10 

allowed,  where  the  decree  cor  a  particular  claim  is  for  a  sum 

less  than  fifty  dollars,  although  the  amount  of  the  whale 

sum  awarded  to  the  libellants  may  exceed  fifty  dollars.    In 

such  cases  an  appeal  is  allowed,  in  relation  to  die  claims  in 

the  libel,  where  the  decrees  exceed  fifty  dollars. 

It  hasL  been  held  in  the  English  Admiralty,  that,  where 
separate  actions  are  commenced  upon  several  bott<»m7 
bonds  upon  the.  same  ship,  they  may,  upon  petition,  be  c<m- 
solidated.2  ^^^ 

A  previous  request  of  payment  of  a  debt,  where  it  ' 
can  be  conveniently  made,  is  considered  requisite  to  92 
entitle  a  party  to  a  decree  for  costs.  It  has  been  well 
observed  by  Common  Law  writers,  that,  had  a  previous  re- 
quest been  in  all  cases  considered  requisite  to  the  commence- 
ment of  a  suit,  many  vexatious  actions  would  have  been 
prevented.^ 

The  doctrine  of  the  Common  Law  respecting  the  necash 
sity  of  notice  before  the  commencement  of  a  suit,  where  the 
facts  are  peculiarly  within  the  knowledge  of  the  plaintiff,  is 
recognised  in  the  Admiralty  practice.  This  was  lately  de- 
cided in  -the  District  Court  of  the  United  States  for  the  Di»- 

1  Oliver  et  al.  v.  Alexander  et  al.,  6  Pet.  Sup.  Ct.  R.  147.  ^ 

2  The  Albion,  1  Hagg.  R.  333. 

» 1  Cbitty  on  Plead.  363,  (6th  Am.  from  the  5th  Lond.  Ed.) 


(a)  Alibellant  may  unite  in  one  libel,  an  allegation  founded  on  the  hy- 
pothecation implied  by  law  for  money  advanced  for  repairs,  with  an  allegt- 
Uon  on  a  bottomry  bond,  given  for  the  same  consideration. — The  Hunter, 
Ware  R.  249. 
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trict  of  Massachusetts.  In  the  case  where  this  point  was 
ruled,  the  libellant  was  a  passenger  in  a  ship  owned  by  the 
respondent,  which  during  the  voyage  was  wrecked.  The 
master  procured  another  vessel  to  transport  the  passenger  to 
the  place  of  destination ;  and,  upon  his  arrival  there,  the 
master  of  the  latter  vessel  required  him  to  pay  a  sum  of 
money,  which  demand  the  master  of  the  wrecked  ship  had 
no  reason  to  expect  would  be  made,  and  neither  he  nor  the 
owner  had  any  notice  of  this  payment  before  the  com- 
mencement of  the  suit.  A  libel  was  instituted  against  the 
owner  for  a  breach  of  the  contract  of  passage ;  and  in 
93  the  course  of  the  pleadings,  the  fact  appeared,  that  no 
notice  was  given  of  the  payment  of  the  sum  of  money 
which  was  the  real  cause  of  the  action,  and,  this  sum  being 
tendered  in  Court,  a  decree  was  rendered  for  the  respond- 
ent.^ 

There  is  a  peculiar  statutory  provision  in  the  United 
States  respecting  the  commencement  of  a  suit  in  the  Admi- 
ralty against  the  ship  by  seamen,  for  the  recovery  of  their 
wages.  It  is  contained  in  the  following  section  of  the  act 
of  Congress  "  for  the  gbvemment  and  regulation  of  seamen 
in  the  merchants'  service." 

"  Sec.  6.  That  every  seaman  or  mariner  shall  be  entitled 
to  demand  and  receive,  from  "the  master  or  commander  of 
'  the  ship  or  vessel  to  which  they  belong,  one  thirdpart  of  the 
wages  which  shall  be  due  to  him,  at  every  port  where  such 
ship  or  vessel  shall  unlade  and  deliver  her  cargo  before  the 
voyage  be  ended,  ^unless  the  contrary  be  expressly  stipulated 
in  the  contract ;  and  as  soon  as  the  voyage  is  ended,  and 

1  Carliss  v.  Gray,  U.  S.  Dist.  Court,  Mass.,  Dec.  Term,  1833. 
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the  cargo  or  ballast  be  fully  discharged  at  the  last  port  of 
delivery,  every  seaman  or  mariner  shall  be  entitled  to  the 
wages  which  shall  be  then  due  according  to  his  contract ; 
and  if  such  wages  shall  not  be  paid  within  ten  days 
after  such  dischai^e,  or  if  any  dispute  shall  arise  be-  94 
tween  the  master  and  seamen  or  mariners,  touching  the 
said  wages,  it  shall  be  lawful  for  the  Judge  of  the  District 
where  said  ship  or  vessel  <shall  be,  or  in  case  his  residence 
shall  be  more  than  three  miles  from  the  place,  or  of  his  ab- 
sence from  the  place  of  his  residence,  then  for  any  judge 
or  justice  of  the  peace,  to  sununon  the  master  of  such  ship 
or  vessel  to  appear  before  him,  to  show  cause  why  process 
should  not  issue  against  such  ship  or  vessel,  her  tackle,  fur- 
niture, and  apparel,  according  to  the  course  of  Admiralty 
Courts,  to  answer  for  the  said  wages.  And  if  the  master 
shall  neglect  to  appear,  or,  appearing,  shall  not  show  that 
the  wages  are  paid,  or  otherwise  satisfied  or  forfeited,  and  if 
the  matter  in  dispute  shall  not  be  forthwith  settled,  in  such 
case  {he  judge  or  justice  shall  certify  to  the  clerk  of  the 
Court  of  the  District,  that  there  is  sufficient  cause  of  com- 
plaint whereon  to  found  Admiralty  process,  and  thereup(Xi 
the  clerk  of  such  Court  shall  issue  process  against  the  said 
ship  or  vessel,  and  the  suit  shall  be  proceeded  on  in  the  said 
Court,  and  final  judgment  be  given  according  to  the  course 
of  Admiralty  Courts  in  such  cases  used ;  and  in  such  suit 
all  the  seamen  or  mariners  (having  cause  of  complaint  of 
the  like  kind  against  the  same  ship  or  vessel)  shall  be 
joined  as  complainants ;  and  it  shall  be  incumbent  on  96 
the  master  or  commander  to  produce  the  contract  and 
log-book,  if  required,  to  ascertain  any  matters  in  dispute ; 
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Otherwise  the  complainants  shaU  be  permitted  to  state  the 
c<mtents  thereof,  and  the  proof  of  the  contrary  shall  lie  on 
the  master  or  commander ;  but  nothing  herein  contained 
shall  prevent  any  seaman  or  mariner  from  having  or  ihain- 
taining  any  action  at  Common  Law  for  the  recovery  of  his 
wages,  or  from  immediate  process  out  <rf  any  CJourt  havkig 
Admiralty  jurisdiction,  wherever  any  ship  or  vessel  may  be 
found,  in  case  she  shall  have  left  the  port  of  delivery  wh^re 
her  voyage. ended  before  payment  of  the  wages,  or  in  case 
she  shall  be  about  to  proceed  to  sea  before  the  :^iid  of  the 
ten  days  next  after  the  delivery  of  her  cargo  or  ballast."* 

Upon  this  section  of  the  act  of  Congress,  there  have  been 
various  decisions.  It  has  been  decided,  in  the  Supreme 
Court  of  the  United  States,  that  the  right  to  Admiralty  pro- 
cess against  tTie  ship,  for  the  recovery  of  seamen's  wages, 
exists  only  in  the  case  of  a  service  rendered  substantially 

upon  the  sea,  or  upon  waters  within  the  ebb  and  flow 
&6    of  the  tide ;  but  that  the  jurisdiction  exists^  though  the 

commencement  or  termination  of  a  maritime  voyage 
may  be  at  a  place  beyond  the  reach  of  the  tide.*  (a)  It  has 
been  held,  in  the  District  Court  of  the  United  States  fear  the 
Eastern  District  of  Pennsylvania,  that  the   ten  days  aie 

1  Act  of  CoDgress,  1790,  ch.  56,  §  6. 

»  The  Thomas  Jefferson,  10  "Wheat.  R.  428. 


(a)  The  Steamboat  Orleans  v.  PhoBbus,  11  Peters  R.  175;  Waring  17. 
Clarke,  5  Howard's  S.  C.  R.  441 ;  The  Sloop  Pekin,  Gilpin  R.  203 ;  The 
Steamboat  Ohio,  Gilpin  R.  506. 

Steamboats  and  lighters  engaged  in  trade  or  commerce  on  tide  waters,  and 
the  seamen  on  board,  arc  within  Admiralty  jurisdiction ;  but  not  ferry-boats, 
or  those  engaged  in  ordinary  traffic  along  the  shorcs.--Thackeray  v.  fhe 
Parmer,  Gilpin  R.  532. 
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allowed  to  enable  the  master  and  merchant  to  eoQect  the 
height,  and  ascertain  whether  there  has  been  any  negli- 
gence or  embezzlement  and  misconduct,  which  may  fnimish 
the  gromids  for  a  just  set-off  to  the  claim  for  wages ;  and 
that  the  ten  days  are  allowable,  and  sometimes  fifteen,  aiiA 
in  Yery  peculiar  cases  a  longer  period,  to  discharge  ttie 
cargo,  before  the  wages  are  payable.  It  has  also  been  de- 
cided in  that  Court,  that  the  end  of  the  voyage,  and  the  dis- 
charge of  the  cargo,  are  separate  and  distinct  sub^ts ;  that 
the  voyage  is  ended  when  the  ship  is  safely  moored  or  made 
fast  to  the  wharf  at  the  port  of  discharge  ;  that  there  can 
be  no  forfeitures  after  the  voyage  is  ended ;  and  that,  when 
an  additional  duty  exists  to  unlade  the  cargo,  the  seamen 
aie  only  answerable  in  damages  for  neglect  or  refu- 
iaU  (a)  In  the  Supreme  Court  of  the  State  of  New  97 
York  a  different  decision  has  been  made,  and  it  has 
been  there  held  that,  where  seamen,  are  bound  by  the  ship- 
ping articles  to  unlade  the  vessel  at  her  return  port  of  deliv- 
ery, and  refuse  to  do  so,  their  wages  are  forfeited.' 

But  the  case  of  The  Happy  Return,  before  decided  in  the 
Pennsylvania  District,  does  not  appear,  by  the  report  of  the 
case  decided  in  the  Supreme  Court  of  New  York,  to  have 
been  cited  at  the  bar,  or  referred  to  iy  the  Court.  The  de- 
cision of  the  District  Court  of  the  United  States^  in  the  case 
of  The  Happy  Return,  has  strong  considerations  in  favor 
of  its  authority.    It  is  the  decisicni  of  an  Admimlty  Court  on 

1  The  Susan,  1  Pet.  Ad.  R.  165  j  The  Philadelphia,  ibid,  310 ;  The  Happy 
Return,  ibid,  253.        '  Webb  v.  Dackingfield,  13  Johns.  R.  390. 


(a)  The  Test,  3  Hagg.  B.  3ia 
8 
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a  questimot  giowing  out  of  the  general  maritime  law,  consti* 
tutiag  peculiarly  the  professional  learning  of  Admiralty 
Courts  and  their  practisers.^ 

It  was  the  ancient  maritime  custom  to  employ  certain 
officers  of  ports,  for  the  lading  and  unlading  of  vesseb,  called 
MMcquiers  and  arrameurs.  The  following  remarks,  upon 
the  eleventh  article  of  the  Laws  of  Oleron,  fUmish  an  ac- 
count of  them.  "There  were  formerly,  in  several  ports  of 
Guienne,  certain  officers,  called  arrameurs  or  stowers,  who 
were  master  carpenters  by  profession,  and  were  paid 
98  by  the  merchants,  who  loaded  the  ship.  Their  Busi- 
ness was  to  dispose  right,  and  stow  closely,  all  goods  in 
casks,  bales,  boxes,  bundles,  or  otherwise ;  to  balance  both 
sides,  to  fill  up  the  vacant  spaces,  and  manage  every  thing 
to  the  best  advantage.  It  was  not  but  that  the  greatest  part 
of  the  ship's  crew  understood  this,  as  well  as  their  stowers ; 
but  they  would  not  meddle  with  it,  nor  undertake  it,  to  avoid 
faUing  under  the  merchant's  displeasure,  or  being  account- 
able for  any  ill  accident  that  might  happen  by  that  means. 
There  were  also  sacquiers,  who  were  very  ancient  oflBi- 
ceis,  as  may  be  seen  in  the  14th  book  of  the  Theodosian 
Code,  (  Unica  de  Saccariis  Partus  RomcB,  Lib.  14.)  Their 
business  was  to  load  and  unload  vessels  laden  with  salt, 
com,  or  fish,  to  prevent  tha  ship's  crew  defrauding  the  mer- 
chant by  false  tale,  or  cheating  him  of  his  merchandise 
otherwise."*  At  the  present  day  there  are,  in  our  large 
cities, -public  officers  called  port- wardens,  and  persons,  of  the 
same  occupation  with  the  ancient  sacquiers  and  arrameurs^ 
called  stevedores.     It  is  not  the  custom  in  these  cities  to  r^- 

1  The  Sisters,  5  Rob.  R.  16».  «  1  Pet  id.  R.  App.  xxr. 
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tain  seamen,  at  the  end  of  a  voyage,  to  unlade  the  ca^; 
for  they  are  a  class  of  men,  solicitous,  after  the  toils  and 
perils  of  a  voyage,  to  visit  their  friends  and  homes.  99 
Their  services,  on  such  occasions,  are  considered  of 
but  little  value,  and  their  cooking  fires  greatly  endanger  the 
safety  of  vessels  in  crowded  docks,  and  the  valuable  stores 
upon  the  wharves  of  our  great  cities.  No  instance  is  known, 
in  which  an  entire  forfeiture  of  wages  has  been  enforced 
against  a  seaman,  in  the  District  Court  of  the  United  States 
for  the  District  of  Massachusetts,  for  a  neglect  to  remain  by, 
and  unload,  a  vessel  at  the  end  of  the  voyage.  But  a  de- 
duction has  been  made  from  the  wages  of  a  mate,  who 
quitted  a  vessel,  at  the-  end  of  a  voyage,  before  the  discharge 
of  the  cargo,  and  without  being  regularly  discharged  by  the 
master  or  owners.^  The  law  of  England,  in  ordinary  cases, 
requires  the  mariner,  where  the  other  party  has  done  nothing 
to  supersede  the  contract,  to  stay  by  the  ship  till  the  dis- 
charge of  the  cargo.' 

It  is  a  settled  point  of  practice,  in  the  District  Court  of 
the  United  States  for  the  District  of  Massachusetts,  that  the 
ten  days  commence  running  from  the  day  when  the  sea- 
man is  discharged,  excluding  the  day  of  the  dis- 
charge ;  and  that  on  the  eleventh  day  an  Admiralty  100 
suit  in  rem,  or  in  personam,  may  be  instituted  for  the 
recovery  of  the  wages.' 

The  following  clause,  in  the  above  section  of  the  act  of 
Congress,  "  if  any  dispute  shall  arise  between  the  master 

1  Tunison's  Case,  6  Madon  R. 

s  The  Cambridge,  2  Hagg.  R.  246;  The  Baltic  Merchant,  Edw.  R.  80L 

s  Holmes's  Case,  U.  S.  Dist  Ct,  Mass.^  Dec.  Term,  1823. 
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and  seamen  touching  the  said  wages/'  is  not,  in  the  District 
Ck)uit  of  the  United  States  for  the  District  of  Massachusetts, 
so  construed  as  to  authorize,  in  case  of  a  dispute,  a  suit  in 
the  Admiralty  hefore  the  expiration  of  the  ten  days ;  for 
otherwise  it  would  always  be  in  the  power  of  the  libellanl, 
by  making  an  exaggerated  claim,  to  create  a  dispute,  in 
Older  to  accelerate  the  time  of  c(»nmencing  the  action,  and 
thus  the  intention  of  the  law  would  be  defeated.  That 
clause  of  the  statute  is  considered  either  as  a  dead  lett^, 
which  cannot  be  carried  into  effect  without  violating  the 
spirit  erf  the  law,  or  as  merely  providing  for  a  dispute  re- 
specting the  wages,  as  well  as  for  a  neglect  of  payment, 
after  the  expiration  of  the  ten  days.  It  is  also  held  in  that 
Court,  that  a  suit  in  Admiralty  in  personam^  against  the 
owner  or  master  of  a  ship,  by  a  seaman  for  the  recovery  of 

his  wages,  cannot  be  instituted  until  after  the  expira- 
101    tion  of  the  ten  days.    The  rule  of  practice  i»the  same 

in  actions  in  personam^  as  in  actions  in  rem.  Suits 
in  perscnam  for  seamen's  wages  are  considered  within  the 
equity  of  the  statute  respeeting  proceedings  against  the  ship. 
In  the  Court  of  Common  Pleas,  for  the  State  of  Massachu- 
setts, a  different  doctrine  has  been  maintained ;  and  it  was 
ruled,  by  a  learned  Judge  of  that  Court,  that,  when  the 
voyage  was  ended  according  to  the  terms  of  the  contract, 
the  wages  were  then  due  and  payable,  and  riiight  be  sued 
for  at  Common  Law,  as  in  the  case  of  ordinary  contracts  of 
service  on  land,  where  the  hire  is  due  as  soon  ks  the  con- 
tract is  ftilfiUed,  unless  there  be  a  stipulated  term  of  credit 
Stress  was  also  laid,  by  the  Court,  on  the  circumstance,  that 
there  was  an  actual  dispute  touching  the  wages ;  and  it 
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was  held,  that  in  such  a  case  an  action  at  Common  Law 
might  be  maintained  before  the  expiration  of  the  ten 
days.*  (a) 

Seamen,  prosecuting  for  the  recovery  of  their  wages,  aie 
not,  Uke  plaintiffs  in  other  civil  causes  of  Admiralty  and 
maritime  jurisdiction,  required  in  the  District  Court  of  th# 
United  States,  for  the  District  of  Massachusetts  and  the 
Southern  District  of  New  York,  to  give  security  for  costs, 
it  is  believed  that  this  is  generally  the  |»aetic6  in  the  IN^ 
trict  Courts  of  the  United  States. 

The  costs  in  Admiralty  Courts  are  entirely  under  the  lOB 
control  of  the  Court.  Costs  have  been  decreed  in  the 
District  Court  of  the  United  States  for  the  District  of  Mas- 
sachusetts, where  no  debt  was  recovered,  the  libeUant  having 
been  misled  into  commencing  the  suit  by  the  misconduct  of 
the  other  party.*  In  prize  causes  an  acquittal  of  the  pro- 
perty libelled  is  frequently  decreed,  with  allowance  of  costs 
and  expenses  to  the  libellants.'  In  a  hard  case,  where  the 
Court  was  obliged  to  sustain  upon  strict  legal  principles  a 
set-off  against  the  claim  of  a  mate  for  his  wages,  the  amount 

1  Chaffin's  Case,  C.  C.  P.,  Essex,  Sept.  Term,  1825. 

«  Pettit*s  Case,  U.  S.  Dist.  Ct,  Mass. 

3  The  Imina,  3  Rob.  R.  167;  The  Principe,  Edw.  R.  70 ;  See  2  Wh«tt 

R.  App.  p.  57. 


{«)  It  has  been  decided  in  the  U.  S.  District  Court  for  the  District  of  Ma#. 
sachusetts,  that  the  act  of  Congress,  1790,  ch.  56,  ^  6,  which  requires  sear 
men  to  wait  ten  days  after  they  are  discharged  before  commencing  a  suit  for 
their  wages,  applies  only  "  to  process  in  rem  against  the  ship ;  and  that  any 
other  mode  of  proceeding  or  remedy  may  be  adopted  without  waiting  unttt 
the  ten  days  have  expired."— Collins  v.  Nickerson,  U.  S.  District  Court, 
Boston,  Januaiy,  1846. 
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of  which  exceeded  the  claim,  a  decree  was  made,  in  the 
District  Court  of  the  United  States  for  the  District  of  Massa- 
chusetts, that  the  claim  for  the  wages  and  the  costs  should 
be  allowed  in  full,  and  the  set-off  deducted  from  the  amount 
of  both  debt  and  costs,  by  which  a  large  portion  of  the  costs 
was  saved  to  the  libellant 

It  is  not  the  practice  of  the  District  Court  of  the  United 
States,  for  the  District  of  Massachusetts,  to  decree  costs 
against  seamen  who  are  unsuccessful  in  their  suits,  when 
there  is  probable  cause  for  the  commencement  of  the 
103  action  ;  for  a  decree  for  costs  will  in  most  cases  sub- 
ject the  seaman  to  imprisonment,  without  being  pro- 
ductive of  any  real  advantage  to  the  other  party  ;  and  sea- 
men are  a  peculiar  class  of  men,  specially  under  the  jhto- 
tection  of  Admiralty  Comts,  and  their  constant  services  are 
important,  in  a  national  point  of  view,  in  peace  and  in  war. 
There  is  much  strictness,  in  the  doctrine  of  the  Common 
Law  Courts,  in  relation  to  the  manner  in  which  a  tender 
diould  be  made,  and  the  production  of  the  money,  even 
when  the  offer  of  payment  is  rejected.*  The  strict  doctrine 
of  the  Common  Law  is  not  recognised  in  the  Admiralty 
Courts.  A  sincere  offer  of  payment  by  a  party,  who  has 
the  means  of  making  inmiediate  payment,^  has  often  been 
ruled  in  the  District  Court  of  the  United  States,  for  the  Dis- 
trict of  Massachusetts,  to  be  a  good  tender ;  and  the  actual 
production  of  the  money  is  not  required,  when  the  offer  of 
payment  is  rejected.  It  has  often  been  held  in  that  Court, 
that,  where  a  tender  has  been  made  in  current  bank  bills,  or 
a  check  on  a  bank,  drawn  by  a  merchant  of  established 

1  Dickinaon  ».  8hee,  4  Esp.  R.  67 ;  Breed  v.  Hard,  6  Pick.  R.  356. 
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credit,  it  was  a  good  tender  unless  specially  objected 
to ;  and  where  this  kind  of  tender  is  specially  objected  104 
to,  the  party  tendering  is  considered  to  be  entitled  to  a 
reasonable  time  to  procure  coin,  where  coin  is  specially  re- 
quired. A  premature  action,  where  a  fair  offer  of  settlement 
has  been  made,  exposes  the  libellant  to  the  loss  of  his  costs, 
and,  in  some  cases,  to  the  payment  of  costs  to  the  adverse 
party,  and  the  proctor,  if  acqiminted  with  the  facts  of  the 
ease,  to  the  animadversion  of  the  Court,  for  the  impropriety 
of  creating  unnecessary  litigation  for  the  sake  of  costs.  A 
party  who  does  not  accept  a  fair  tender  will  not  be  allowed 
his  costs.^ 

These  points  have  generally  been  ruled  iniseamen's  cases 
of  small  importance,  and  where  the  Court  was  fully  con- 
vinced of  the  sincerity  of  the  offer  of  payment,  the  ability 
to  perform  that  offer  inunediately,  and  the  unreasonableness 
of  the  refusal.  In  salvage  cases,  which  are  frequently  of 
great  importance,  and  where  propositions  of  conipromise  are 
often  ambiguously  made,  and  often  liable  to  misconception, 
the  Admiralty  Court,  in  England,  disregards  all  tenders,  ex- 
cept those  formally  made  by  acts  of  Court.'  It  is  not  known 
that  this  doctrine  has  been  adopted  in  the  Courts  of 
the  United  States  ;  but  the  general  practice  is,  in  sal-  106 
vage  cases,  to  make  tenders  by  formal  acts  of  Court, 
which  are  legal  memoranda  of  the  nature  of  pleas. 

Salvors  are  not  entitled  to  costs  upon  a  sufficient  tender, 


»  The  Frederic,  1  Hagg.  R.  218. 

t  jUjbott  on  Ship.,  Pt.  3,  c.  10,  §  2,  p.  403 ;  The  Vrow  Maxgajretta,  4  Rob. 
R.  103 ;  The  John  and  Thomas,  1  Hagg.  R.  157. 
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unless  it  be  accepted.^    A  tender,  in  a  salvage  case,  not  a&t 
ec^ted  in  due  time,  may  be  reduced  by  the  Court^ 

In^he  Hig^  Court  of  Admiralty  in  EiUgland,  an  opinicm 
has  been  expressed,  that  negotiatic»is  for  an  adjustment  of  ^ 
suit  should  be  conducted  in  the  presence  of  the  proctors  c^ 
the  parties,  as  theyliave  a  personal  and  legal  weight,  an^ 
a  direct  responsibility  to  the  Court.'  The  costs  of  a  battle 
between  the  practisers  in  a  suit  in  that  Court  have  been  cast 
upon  a  proctor,  whose  uncandid  representation  respecting  a 
negotiation  occasioned  the  expense.^ 

It  ia  the  duty  of  the  practisers  in  the  Admirahy,  in  all  ca- 
ses, and  particularly  in  seamen's  causes,  fpunded  on  claims 
for  personal  injuries,  and  where  there  is  danger  of  their  be- 
ing misled  by  the  inflamed  representations  of  their  cUents^ 
before  commencing  suits,  to  ascertain  that  there  ar^ 
106  reasonable  grounds  ;  for,  as  has  been  observed  by  Lord 
Stowell,  they  have  a  public,  as  well  as  a  private,  duty 
to  perform,  and  owe  something  to  a  fair  administration  of 
justice,  as  well  as  to  their  employers.  The  interests  pio- 
pounded  ought  in  their  apprehension  to  be  just,  and  any  en- 
deavour to  stifle  the  fair  and  true  circiunstances  of  cases,  or 
to  impose  false  cases  on  the  Comt,  is  making  themselves  in- 
struments and  parties  to  frauds.' 

This  obligation  to  proceed  with  fairness  and  caution  is  pe- 
culiarly strong  in  the  cases  of  seamen,  who  are  generally  ir- 
responsible for  costs,  and  against  whom,  for  that  reason,  costs 
are  not  usually  decreed  in  Courts  of  Admiralty,®  except  in 
suits  manifestly  vexatious.     But  where  seamen's  causes  aie 

i  The  Ymw  Margaretta,  4  Rob.  R.  lOG;  The  John  &>  Thomas,  1  Hagg. 
R.  157.  t  The  General  Palmer,  3  Hagg,  R.  180. 

»  The  Frederic,  1  Hagg.  R.  5J20.       *  ibid,  225.       5  Ibid,  220.       «  Ibid. 
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well  grounded,  counsel  should  never  shrink  from  a  faithfuT 
discharge  of  piofessional  duty  to  their  clients,  on  account  of 
the  wealth  and  power  of  their  opponents.  In  the  High  Court 
of  Admiralty,  in  England,  seamen's  causes  are  advocated  by 
most  distinguished  members  of  the  profession  ;  and  in  that 
Court,  and  in  the  Admiralty  tribunals  of  the  United  States, 
are  heard  and  examined  with  the  most  patient  and 
respectful  attention.  In  seamen^s  causes,  particularly  lOT 
for  wages,  the  younger  members  of  the  profession  may 
often  obtain  opportunities  of  displaying  ability  and  learning 
in  Courts,  where  reputation  is  gratifying  to  professional  am- 
bition, and  highly  estimated  by  the  community. 

According  to  the  present  organization  of  the  Courts  of  the 
United  States,  the  Courts  having  Admiralty  jurisdiction,  origi- 
nal and  appellate,  are  the  District,  the  Circuit,  and  the  Su- 
preme Coiuts  of  the  United  States.  The  District  Courts  have 
exclusive  original  cognizance  of  civil  causes  of  Admiralty 
and  maritime  jurisdiction ;  and,  at  the  establishment  of  the 
District  Courts,  the  jurisdiction  in  Admiralty  causes  was  fi- 
nal, where  the  matter  in  dispute  did  not  exceed,  exclusive 
of  costs,  the  sum  or  value  of  three  hundred  dollars.^  Appeals 
may  now  be  made  from  all  final  decrees  of  the  District  Court, 
in  Admiralty  cases,  to  flie  Circuit  Court,  next  to  be  holdeft 
for  the  District,  where  the  matter  in  dispute,  exclusive  of 
costs,  exceeds  the  sum  or  value  of  fifty  dollars.^  Such  ap* 
peals  are  tried  in  the  Circuit  Court,  by  one  of  the  Justices 
of  the  Supreme  Court  of  the  United  States,  sitting  as  a 
Circuit  Judge.  A  still  further  appeal,  in  Admiralty  108 
cases,  is  allowed  from  the  final  decrees  of  the  Circuit 

I  Act  of  Cong,  1789,  ch.  90,  ^  SM.  t  Act  of  Cong.  l603,  ch.  93,  ^  «. 
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Court  to  the  Supreme  Court  of  the  United  States,  where  the 
matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or 
value  of  two  thousand  dollars.^ 

The  Judges  of  the  respective  District  Courts  are  required 
to  hold,  in  their  respective  Districts,  four  stated  terms  at  timesi 
and  places  estabUshed  by  law  ;  and  they  are  authorized  to 
hold  Special  Courts  at  their  discretion,  at  such  places  in  their 
respective  Districts  as  the  nature  of  the  business  and  the  dis- 
cretion of  the  Judge  shall  direct*  The  provision  for  Special 
District  Courts  is  intended,  by  the  Legislature,  for  the  pur- 
pose of  enabling  the  District  Courts  of  the  United  States  to 
administer  justice  §peedily,  levato  veto,  in  cases  of  Admiralty 
and  maritime  jurisdiction ;  and,  it  is  the  practice  in  those 
Districts  where  Admiralty  causes  frequently  arise,  for  the 
Judges  to  hold  Special  Courts  often,  in  order  that  the  great 
privilege  of  freemen  may  be  enjoyed, — a  right  to  justice  with- 
out delay,  a  right  inestimable  in  maritime  cases,  where,  from 
the  character  of  the  causes  and  the  parties,  a  d€ilay  of  jus- 
tice would  often  be  as  injurious  as  a  denial. 
109  The  Admiralty  Courts  are  in  time  of  war  military 
courts ;  and  a  liberal,  honorable,  and  courteous  practice 
is  expected  from  the  practisers  in  them,  and  all  vexatious, 
quibbling,  and  sharp  proceedings  are  discountenanced.  The 
doctrine  of  the  Civil  Law  is  as  follows ;  "  As  advocates  are 
to  represent  their  clients  without  their  passions,  so  they  ought 
to  employ,  in  the  defence  of  the  most  just  causes,  nothing 
else  but  justice  and  truth,  and  to  abstain,  not  only  from  ad- 
vancing untruths  in  matters  of  fact,  from  all  disingenuity, 
from  all  manner  of  surprise  in  their  reasonings,  and  from  all 

I  Act  pf  Cong.  1803,  ch,  93,  (  2:  3  Act  of  Cong.  1789,  ch.  90,  ^  3. 
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Other  onfiur  practices;  but,  likewise,  finxa  giving  ill  language, 
from  transports  of  passion,  and  firom  every  thing  which  may 
be  inconsistent,  not  only  with  justice,  but  even  with  the  de- 
corum and  respect  that  is  due  to  the  seat  of  judgmenf^ 

The  counsellors,  advocates,  and  proctors  of  the  Courts  of 
Admiralty,  in  France,  were  required  to  be  men  of  education^ 
who  had  served  a  regular  term  of  study  with  officers  of  the 
Court,  and  who  had  attained  the  age  of  twenty-five  years.* 

In  this  chapt^  a  statement  of  the  general  rules  of 
practice  of  Admiralty  Courts,  in  civil  causes,  has  been    1 10 
made.    There  are,  however,  many  particular  points  of 
practice,  which  will  be  stated  under  the  different  heads  that 
will  be  hereafter  considered. 


1 S  Domat.  Cir.  Law,  &c^  Public  Law,  B.  II,  Tit  6,  ^  9,  p.  593. 
sYalin,  Comment,  sur  I'Ordon.  de  la  Mar.  7.  1S5.  (Ed.  1SS9.) 


The  master,  although  the  original  hypothecator  of  the  ship,  and  a  part 
owner^is  not  precluded  by  the  practice  of  the  Court  of  Admiralty  from  join- 
ing the  other  owners  in  impugning  a  bottomry  bond. — The  Prince  of  Saze- 
Cobourg,  3  Moore's  Appeal  Cases,  1. 

Where  the  libellant  in  rem  establishes  a  clear  legal  right  to  condemnation 
and  sale,  the  Court  cannot  refuse  or  postpone  the  order  of  sale.—Davis  v.  A 
NewJSrig,  Gilpin  R.  488. 
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THE  LIBEL. 

The  libel  is  the  first  proceeding  iu  a  suit  in  Admiralty, 
in  the  Courts  of  the  United  States.*  In  the  Admiralty  Court 
in  England,  the  hbel  is  not  filed  until  after  the  citation,  or  the 
drrest  of  the  defendant,  and  his  appearance,  and  not  until  the 
fidejussory  seciuity,  or  caution,  has  been  given  by  the  respon- 
dent Then  the  proctor  for  the  plaintiff  presents  the  libel, 
and,  according  to  the  ancient  book  of  practice,  says,  "  Do  libel- 
lum,  et  peto  decerni  procedendumfore  sunmiarii  ac  de  planoJ^ 
The  ancient  formula  of  the  Comt  of  Admiralty  in  England, 
in  instituting  a  suit  for  collision,  is  by  arrest  of  the  ship,  her 
tackle,  apparel,  and  furniture,  against  which  the  suit  is 
brought.' 

The  word  libel  is  derived  from  the  Latin  word  liber,  and, 
in  Admiralty  practice,  signifies  the  written  statement,  by  a; 
plaintiff,  of  his  cause  of  action,  and  of  the  relief  which 

112  he  seeks  to  obtain  in  a  suit.*    It  is  also  defined  to  be 
a  declaration  or  charge  drawn  up  in  writing  on  the 

part  of  the  plaintiff,  to  which  the  defendant  is  obliged  to 
answer.^ 

The  libel  should  be  narrative,  specious,  clear,  direct,  cer- 
tain, not  general  nor  alternative.®    It  should  be  composed  in 

1  Rules  in  Adm.  U.  S.  Dist.  Ct.,  N.  York,  S.  Dist.;  Jenks  t>.  Lewis,  3  Ma- 
son R.  504.       2  Gierke's  Prax.  Tit.  19.        3  The  Dundee,  1  Hagg.  R.  109. 
*  Law's  Eccl.  Law,  147.         5  2  Burns'  Eccl.  Law,  406. 
«  Law's  Eccl.  Law,  147. 
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a  good  style,  which,  as  has  heen  remarked  by  a  celebrated 
British  classic,  consists  in  ^  proper  words  in  proper  places."* 
The  form  of  the  libel  is  varied,  according  to  the  customa 
of  different  Courts.  There  are  five  substantial  requisitefe 
which  it  should  contain. 

1.  The  name,  and  description  or  addition,  of  the  plaintiff. 

2.  The  name,  and  description  or  addition,  of  the  defendant 

3.  The  name  of  the  Judge,  with  a  respectful  designation 
of  his  office-and  Court. 

4.  The  thing  or  relief,  general  or  special,  which  is  de- 
manded in  the  suit. 

5.  The  grounds  upon  which  the  suit  is  founded. 

^  Gluis,  quid,  coram  quo,  quo  jure  petatur,  et  a  quo, 
Rectd  compositus  quique  libelluB  habef* 

The  object  of  the  libel  is  to  propound  the  cause  of  llS  ^ 
action,  and  the  relief  which  is  sought,  so  as  to  instnict 
the  adversary  and  the  Judge  in  relation  to  the  grounds  and 
nature  of  tiie  suit.  It  should,  therefore,  be  conformable  t» 
the  truth,  and  so  framed  as  to  correspond  with  the  evidence ; 
for  the  Admiralty  Courts,  like  the  Courts  of  Common  Law, 
proceed  secundum  allegata  et  probate^  and  the  pix)of  must 
correspond  with  the  allegations  in  the  libel,  and  judgment 
be  rendered  or  a  decree,  pronounced  accordingly.' 

The  libel  of  the  Civil  Law  corresponds  with  the  declara- 
tion in  the  pleading  of  the  Common  Law.*  The  principles 
of  the  Conunon  Law,  relating  to  the  structure  of  declarations, 
are  in  most  respects  important  lights  in  framing  the  statement 

1  Swift's  Advice  to  a  Youog  Clergyman. 
t  Law's  Eccl.  Law,  140 ;  Hall's  Ad.  Prac.  195. 

»  Law's  Eccl.  Law,  150 ;  HaU's  Ad.  Prac.  1^6 ;  The  Hoppett,  7  Onmk 
R.  394.  4  Co.  Lit.,  17  a. 
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of  a  cause  of  action  in  a  libel  in  the  Admiralty  Courts  in  the 
United  States,  where  most  of  the  Judges  and  practisers  are 
Common  Law  lawyers.  A  summary  of  those  principles  is 
thus  laid  down  in  a  work  of  general  use  in  the  United  States : 
"  The  declaration  must  allege  all  the  circumstances  neces- 
sary for  the  support  of  the  action,  and  contain  a  full, 
114  regular,  and.  methodical  statement  of  the  injury  which 
the  plaintiff  has  sustained,  with  the  time  and  place 
and  other  circumstances,  with  such  precision,  certainty,  and 
clearness,  that  the  defendant,  knowing  what  he  is  called 
upon  to  answer,  may  be  able  to  plead  a  direct  and  unequi- 
vocal plea  ;  that  there  may  be  a  complete  finding  of  the  is^ 
sue,  and  that  the  Couj%  consistently  with  the  rules  of  law, 
may  give  a  certain  and  distinct  judgment."* 

The  form  of  a  libel  is  either  simple  or  articulate.  The 
simple  form  is  when  the  cause  of  action  is  stated  in  a  con- 
tinuous narration.  It  is  usually  adopted  when  the  cause  of 
iction  can  be  briefly  set  forth.  The  articulate  form  is  when 
the  cause  of  action  is  stated  in  distinct  allegations,  or  arti- 
cles. This  is  usually  adopted  when  numerous  statements 
are  required  to  be  distinctly  made.^  And  the  tme  courae, 
even  in  a  summary  petition,  and  a  f(yrti&ri  in  formal  pro- 
ceedings, is  to  allege  the  material  facts  in  distinct  articles  in 
the  libel,  with  as  much  Exactness  and  attention  to  times  and 
circumstances  as  in  a  declaration  at  Common  Law.'  .  It 
is  a  common  practice  to  make  each  count  iA  a  libel  a 
115    distinct  article,  and  to  set  forth  the  first  allegation  in 

1  Chitty  on  Plead.  285,  (6tb  Am.  from  the  5th  Lond.  Ed.) 
a  Law's  Eccl.  Law,  148 ;  Hall's  Ad.  Prac.  123 ;  The  Hoppett,  7  Cranch 
R.*394.       8  Ome  r.  Townsend,  4  Mason  R.  641. 
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each  coiUit  as  an  imprimis  averment,  and  the  subsequent 
allegations  in  each  count  as  distinct  items.  This  will  be 
found  a  convenient  arrangement  of  the  composition,  particu- 
larly where  there  are  several  counts  in  the  libel,  (a) 

A  libel  of  information,  to  enforce  a  forfeiture  for  a  violation 
of  the  laws  of  the  United  States,  is  subject  to  the  same  gen- 
eml  rules  that  are  applicable  to  libels  in  other  instance  cau- 
ses in  the  Court  of  Admiralty.  Certainty  to  a  certain  intent, 
in  general,  is  requisite  in  indictments,  informations,  and  dec- 
larations at  Common  Law.*  This  sort  of  cefrtainty  is  defined 
to  be  that,  which,  on  a  fair  and  reasonable  construction,  may 
be  considered  certain,  without  recurring  to  possible  facts 
which  do  not  appear.'  This,  in  all  Qiatters  of  substance,  is 
requisite  in  ^  libel  of  information  in  the  Admiralty.  But 
the  mere  technical  niceties  of  the  Common  Law,  in  matters 
of  form,  have  not  been  transplanted  intothe  Admiralty  Courts; 
and  a  doubt  has  been  expressed,  by  a  very  learned  Judge  of 
the  Supreme  Court  of  the  United  States,  whether  the  rigid 
principles  of  the  Common  Law,  respecting  the  fram- 
ing of  Exchequer  informations,  have  been  adopted  in  116 
the  Courts*  of  the  United  States,  in  relation  to  an  infor- 
mation founded  on  a  seizure  on  land  for  a  forfeiture,  which 
case  is  triable  according  to  the  course  of  the  Common  Law.' 

1  1  Chitty  ou  Plead.  268,  285,  (6th  Am.  from  the  6th  Lond.  Ed.)        «  Ibid, 
5  Cross  r.  U.  States,  1  Gall.  R.  3l ;  The  Samuel,  1  Wheat.  R.  15;  The 

Hoppett,  7  Cranch  R.  389 ;  The  Emily  &  Caroline,  9  Wheat.  R.  386 ;  The 

Merino,  ibid.  391. 


(a)  See  Rules  22,  23,  New  Rules  of  the  Supreme  Court.    Vide'Appendix. 

In  a  libel  for  a  marine  tort,  the  libellant  must  set  forth  in  a  distinct-    ^ 
allegation,  each  separate  and  distinct  wrong  on  which  he  intends  to  rely,  and 
for  which  he  claims  damages.— Pettingill  v,  Dinsmore,  Daveis  R.  208. 
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A  libel  of  infonnation  in  the  Admiralty  should  contain  a 
clear  and  full  statement  of  the  facts  constituting  the  case  of 
forfeiture,  and  a  reference  to  the  statute  or  statutes  on  which 
the  proceedings  are  grounded.  There  should  be  such  a  sub- 
stantial statement  of  the  offence,  that  the  adverse  party, 
claiming,  may  know  to  what  accusation  he  is  to  direct  his 
defence,  and  that  the  Court  may  see  with  judicial  eyes,  that 
the  facts  are  within  the  law  ;  for  this  is  essential  to  the  ad- 
ministration of  justice  in  all  cases.  But  mere  technical 
niceties  of  the  Common  Ijaw,  sustained  only  by  precedents, 
are  not  engrafted  on  the  Admiralty  practice.  It  is  sufficient 
if  the  offence  be  described  in  the  words  of  the  law,  and  be 
so  described  that,  if  the  allegations  be  true,  it  must  be  with- 
in the  statute.^  But  when  the  words,  which  describe  the 
subject  of  the  law,  are  general,  embracing  a  whole  class 
117  of  individuals,  but  must  necessarily  be  so  construed  as 
to  embrace  only  a  subdivision  of  that  class,  the  charge 
in  the  libel  ought  to  conform  to  the  true  sense  and  meaning 
of  the  words,  as  used  by  the  Legislature ;  and  following  the 
words  of  the  statute,  in  such  a  case,  is  not  sufficient.* 

In  a  libel  of  information,  it  is  not  necessary  to  state  facts 
constituting  the  defence,  or  the  grounds  of  exception  of  the 
operation  of  the  law  on  which  the  proceeding  is  founded. 
This  is  in  conformity  to  the  rules  of  the  Common  Law  res- 
pecting indictments  and  informations.  These  are  as  follow. 
First :  Where  the  exception  is  in  the  description  of  the  of- 

1  Cross  V.  U.  States,  1  Gall.  R.  31 ;  The  Samuel,  1  Wheat  R.  15 ;  The 
Hoppett,  7  Cranch  R.  389 ;  The  Emily  &  Caroline,  9  Wheat.  R.  386  j  The 
Merino,  ibid,  391. 

a  The  Mary  Ann,  8  Wheat.  R.  389  ;  Rex  v.  Jarvis,  1  Burr.  R.  154. 

»  The  Aurora,  7  Cranch  R.  389. 
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fence  in  the  enacting  clause,  there  must  be  an  averment,  that 
the  case  is  not  embraced  in  the  exception.*  Second :  Where 
the  exception  is  in  a  distinct  clause  or  proviso^  it  is  a  matter 
of  defence  not  necessary  to  be  anticipated  and  precluded  by 
negative  averments  on  the  part  of  the  prosecution ; 
but  it  should  be  averred  and  established  on  the  other  118 
side.2  The  technical  conclusion,  contra  farmcmi  star 
tuti  or  stalutortm^  so  neces&ary  in  Common  Law  indictments 
and  informations  upon  statutes,  is  in  Admiralty  informations 
considered  altogether  formal  and  unnecessary ;  a  substantial 
reference  to  the  law,  on  which  the  prosecution  is  founded, 
being  considered  sufficient  for  the  purposes  of  justice.'  But 
the  safer  course  is  to  follow  the  tried  and  beaten  path  of  the 
Common  Law,  and  to  conclude  a  Ubel  of  information  with 
the  allegation,  that  the  facts  set  forth  are  against  the  peace 
and  dignity  of  the  United  States,  and  the  form  of  the  stat- 
utes or  statute,  the  violation  of  which  has  occasioned  the 
forfeiture,  (a) 
Much  technical  nicety  exists  in  Common  Law  informa- 

1 1  Chitty  on  Grim.  Law,  232,  384;  2  id.,  109,  noU  («)  j  Rex  v,  Jarvis,  1 
Burr.  R.  154;  1  East's  P.  C.  1661;  Commoawealth  v.  MaxweU,  S  Pick.  R. 
141 }  Spieres  v.  Parker,  1  T.  R.  145;  Oill  v.  Scrivens,  7  T.  R.  31 ;  Jones  r. 
Axen,  l,Ld.  Raym.  120;  Am.  Jurist,  Vol.  YIII,  p.  233;  Savell  R.  38;  U. 
States  V.  Hayward,  2  Gall.  R,  485,  497,  499. 

2 1  Chitty  on  Grim.  Law,  283 ;  3  id.,  678,  noU  (/) ;  Rex  «.  J^mberton,  2 
Burr.  R.  1035 ;  Rex  v,  Baxter,  5  T.  R.  83 ;  S.  G.,  2  Leach's  Grown  Law,  660 ; 
2  Hawkins's  P.  G.,  B.  2,  c.  25, 9  11^-117 ;  King  v,  PoUard  et  al.,  2  Ld.  Raym. 
1370 ;  and  cases  cited  in  the  last  note. 

3  The  Merino,  9  Wheat.  R.  401. 


(a)  Rule  22,  New  Rules  of  the  Supreme  Court.    See  Appendix. 
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tions,  relative  to  a  conclusion  in  the  singular  or  plural.^ 

The  rules  on  this  subject  are  as  follow.     First :  When  an 

offence  is  created  by  a  single  statute,  the  conclusion 

119  should  be  against  the  form  of  the  statute.     Second : 
Where  the  offence  is  prohibited  by  several  independent 

statutes,  a  conclusion  in  the  singular  will  suffice,  and  the 
indictment  or  information  will  be  considered  to  refer  to  that 
enactment  which  is  most  for  the  public  benefit.'  Third : 
Where  one  statute  creates  the  offence,  and  another  creates 
the  penalty,  the  conclusion  should  be  in  the  plural,  in  order 
that  both  statutes  may  be  brought  into  view ;  but  it  has 
been  holden  that  this  is  not  requisite.'  Fourth :  When  the 
offence  is  founded  on  a  single  statute,  and  the  conclusion  is 
in  the  plural,  although  the  allegation  be  too  extensive,  it  is 
not  erroneous.'*  Fifth :  Where  an  offence  is  prohibited  by 
eiBich  of  two  statutes ;  where  the  statute,  on  which  the  pro- 
ceeding-is founded,  is  explained  by  another,  or  regulated  in 
its  operation,  or  made  perpetual,  or  revived,  or  adopted  and 
continued,  or  .continued  in  part,  a  conclusion  in  the  singular 
will  be  proper-^  But  Lord  Hale  considers  it  safer  to  conclude 
in  the  plural,  when  a  statute,  which  has  expired,  has 

120  been  revived  by  another.^    If  there  be  more  than  one 
statute  concerning  the  same  offence,  and  the  first  was 

never  discontinued,  and  the  latter  only  continued  the  former 
without  making  any  addition  to  it,  or  only  qualified  the 

1 1  Chitty  on  Crim.  Law,  390;  Sears  v.  U.  States,  1  Gall.  R.  257. 

2  1  Chitty  on  Crim.  Law,  291.  " 

3  Ibid;  Kenrickr.  U.  States,  1  Gall.  R.  271;  Com.  Dig.  Indictment  G. 
note  9. 

*  Kenrick  r.  U.  States,  1  Gall.  R.  271 ;  U.  States  r.  Gibert  et  al,  6  Mason  R. 
5  Com.  Dig.  Indictment  Q,naU9.  «  2  Hale's  P.  C,  173. 
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method  of  proceeding  upon  it,  without  altering  the  substance 
of  its  purview ;  it  is  safe  to  conclude  in  the  singular,  and  it 
has  been  hc^den,  that  a  conclusion  in  the  plural  wiU  be  er- 
roneous.^ * 

A  Ubel  of  information,  for  a  statute  forfeiture,  should  sub- 
stantially agree  with  the  statute,  otherwise  it  will  be  erro- 
neous.' When  founded  on  a  seizure  cognizable  in  the  Ad- 
miralty, it  should  contain  an  express  allegation  that  the 
seizure  was  made  on  the  high  sea,  or  on  waters  navigable 
from  the  sea  by  vessels  of  ten  or  more  tons  burthen,  (a)  In 
the  Admiralty  practice  of  the  District  Court  of  the  United 
States  for  the  District  of  Massachusetts,  the  Ubel  of  infor- 
mation for  a  seizure  contains  an  allegation,  that  the  seizure 
was  made  by  the  Collector  of  the  port,  by  whom,  or  by 
whose  officer,  it  was  in  fact  made.  In  the  District 
Court  of  the  United  States  for  the  Southern  District  121 
of  New  York,  the  libels  of  information,  in  cases  of  sei- 
zures made  by  any  of  the  revenue  officers  of  the  port  of 
New  York,  allege  them  to  have  been  made  by  the  Surveyor 
of  that  port. 

The  conclusion  of  a.  Ubel  is  a  matter  of  importance,  and 
should  contain  a  prayer,  or  petition,  for  the  specific  relief 
desired,  for  general  relief,  as  is  usual  in  biUs  in  Chancery, 
and  for  general  or  particular  process  as  may  be  required.' 

In  the  conclusion  of  a  libel  in  personam,  when  the  value 
of  the  matter  in  dispute  does  not  appear  and  cannot  be 

1  2  Hawkins  P.  C,  B.  3,  c.  25,  §  117. 

2  The  Betsey,  1  Mason  R.  354.         «  Law's  Eccl,  Law,  149. 


(a)  See  New  Rule*  of  the  U.  S.  Supreme  Court,  33. 
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shown  by  affidavits,  as  in  cases  of  personal  torts,  damages 
must  be  laid  in  some  Certain  sum,  otherwise,  in  the  District 
Court,  no  more  than  fifty  dollars  can  be  recovered,  and  no 
appeal  caii  be  sustained  j^  and  to  carry  such  a  cause  by  ap- 
peal to  the  Supreme  Court  of  the  United  States,  damages 
must  be  claimed  in  an  amount  exceeding  two  thousand 
dollars. 
it  is  frequently  the  case,  that  the  answer  of  the  defendant 
on  oath  to  the  libel  is  sought  for  in  the  prayer  of  relief, 
122  which  the  libellant  has  a  right  to  require.'  The  print- 
ed forms  of  the  libels  in  common  use,  which  are  to  be 
found  in  the  Appendix  to  Hall's  Admiralty  Practice,  contain 
prayers,  that  the  defendant  may  be  required  to  answer  the 
libel  on  oath.'  This  practice  is  incorrect  and  unsafe,  un- 
less, in  the  opinion  of  the  libellant  or  his  proctor,  it  may  be 
necessary  to  make  an  appeal  to  the  conscience  of  the  re- 
spondent, in  order  to  substantiate  the  case  ;  for,  the  answer 
being  required  to  be  on  oath,  and  being  so  made,  would, 
probably,  in  order  to  be  disproved,  require  two  witnesses, 
or  one  witness  with  strong  corroborating  circumstances,  as 
is  the  case  with  an  answer  in  ChanQ^ry.* 

It  has  been  held,  in  the  District  Court  of  the  United 
States  for  the  District  of-^outh  Carolina,  that,  to  countervail 
the  oath  of  the  defendant  in  support  of  his  answer,  required 
by  the  plaintiff,  there  must  be  the  evidence  of  two  witness- 
es.* This  is  understood  to  be  the  law  in  the  practice  of  the 
District  Courts  of  the  United  States  in  Massachusetts  and 

1  Jenks  V,  Lewis,  3  Mason  R.  503.        2  The  Rambler,  Bee.  Ad,  R.  9. 
3  Hall's  Ad.  Prac.  132.        4  Hughes  v,  Blake,  1  Mason  R.  616, 
5  The  Rambler,  Bee.  Ad,  R.  9. 


/ 
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llfoine,  aad,  as  is  believed,  in  all  the  Districts  in  the 
First  Circuit,    Rut  the  answer  must  be  responsive  to    123 
the  libel  or  interrogatories,  in  order  to  be  thus  rendered 
evidence  for  the  respondent,  as  is  the  establit^f^d  rule  in 
Chancery  on  this  subject. 

There  is,  however,  a  very  high  authority  bearing  on  this 
subject,  that  of  the  Chief  Justice  of  the  Supreme  Court  of 
the  United  States,  who  is  reported  to  have  ruled,  that,  where 
the  complainant  calls  upon  the  defendant,  as  in  Chancety, 
to  purge  his  conscience  and  disclose  facts,  by  this  appeal  the 
answer  is  made  evidence ;  but,  in  common  Admiralty  cases, 
where*  no  such  demand  or  appeal  is  made,  and  where  the 
answer  asserts  a  right  aflirmatively  in'  opposition  to  the 
complainant's  demand,  it  is  not  evidence.^  Generally,  no 
possible  advantage  can  result,  but  serious  disadvantages 
may  be  the  consequence  of  requiring,  in  the  libel,  the  an- 
swer on  oath  of  the  defendant ;  for  it  is  the  settled  practice, 
certainly  in  the  District^  Court  of  the  United  States  for  the 
District  of  Massachusetts,  for  either  party,  at  any  subse- 
quent  period  in  the  cause,  to  propound  interrogatories  to  the 
adverse  party,  to  be  answered  upon  oath,  when  it  fiiay  be 
deemed  necessary  by  either  party  to  appeal  to  the  con- 
science of  his  adversary  for  a  discovery  of  the  truth. 

By  the  niles  of  the  Circuit  Court  of  the  United  States    124 
for  the  First  Cirdtiit,  and  by  th^  rules  of  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New 
York,  the  plaintiff  has  a  right,  in  suits  of  Admiralty  and 
maritime  jurisdiction,  to  require  the  personal  answer  of  the 

1  The  Matilda,  Hall's  Law  Journ^,  Vol.  IV,  p.  48a 
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defendant  on  oath  to  interrogatories  (a)  to  be  filed  by  him, 
touching  the  allegations  containe4  in  the  libel,  or  any  mat- 
ter or  thing  by  him  suggested  and  filed  which  shall  be  re- 
levant to  the  suit ;  and  the  defendant  has  a  right  to  require 
the  personal  answer  of  the  plaintiff,  on  oath,  to  interroga- 
tories filed  touching  any  matter  of  defence,  or  exception,  or 
any  other  allegation  by  him  filed,  which  shall  be  relevant 
to  the  suit.  But  either  party  may  object  to  answering  any 
interrogatory,  the  answer  to  which  will  expose  him  to  a 
penalty,  forfeiture,  or  punishment  for  a  crime.  Upon  refusal 
or  neglect  to  answer  interrogatories,  a  party  is  deemed  to  be 
in  contumacy  and  default.  If  the  party  be  plaintiff,  the 
suit  will  be  dismissed;  if  defendant,  the  claim  or  answer  will 
be  treated  as  a  nulUty  and  default  entered.*  (b)  By  the  Admi- 
ralty rules  of  the  Circuit  Court  of  the  United  States  for 
126  the  First  Circuit,  if  the  other  party  prefer  it,  'he  may 
proceed  by  attachment  to  compel  an  answer.* 
Interrogatories  are  sometimes  annexed  to  the  libel,  and 
sometimes  propounded  at  some  subsequent  stage  of  the  cause.' 
When  the  inten-ogatories  are  annexed  to  the  libel,  there 
is  usually  embodied  in  it  a  special  prayer,  that  the  defendant 
may  be  required  to  answer  the  libel;  and  the  interrogatories 
annexed  and  propounded. 

The   same   observation  may  be   made  in   reference   to 
requiring  the   defendant  ^  answer  on  "bath    interrogato- 

1  First  Circuit  Rules  18,  19. 

«  Rule  20 ;  Gierke's  Prax.  Tit.  34.  s  Hall's  Ad.  Prac.  132.      ^ 


.  {a)  See  New  Rules  of  the  U.  S.  Supreme  Court,  23,  31,  32. 
(b)  N.  Y.  D.  C.  Rules  99, 100,  170. 
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ries,  either  annexed  to  the  libel  or  distinctly  and  separate- 
ly propounded,  that  has  been  made  respecting  requiring 
an  answer  on  oath  to  the  libel.  It  is  a  hazardous  practice, 
for  it  renders  the  defendant's  answers  to  the  interrogatories 
evidence,  which  must  be  disproved  by  two  witnesses,  or 
one  witness  corroborated  by  very  strong  circumstances. 
The  interrogatories,  therefore,  should  never  be  resorted  to 
where  the  case  can  possibly  be  made  out  without  such  an 
appeal  to  the  conscience  of  the  adverse  party,  (a) 

When  interrogatories  are  propounded,  the  greatest 
skill  aud  caution  are  requisite  in  the  party  propounding  126 
them.  •  It  is  a  remark,  justified  by  constant  experience 
in  the  Ecclesiastical  Courts,  whence  this  inquisitorial  mode 
of  practice  has  been  derived,  that  they  often  are  the  occasion 
of  great  injury  to  the  party  propounding,  and  of  great  benefit 
to  the  party  to  whom  they  are  propounded.* 

In  the  Admiralty  Courts  of  the  United  States,  although  it  is 
usual,  it  is  not  generally  understood  to  be  necessary,  that  the 
libel  should,  in  the  first  instance,  be  supported  by  the  oath  of 
the  libellant.  This,  however,  depends  upon  the  rules  of  the 
different  Courts.  In  the  District  of  Massachusetts,  Ubels  are 
usually  signed  by  the  libellant  or  his  proctor,  without  being 
sworn  to,  unless  a  process  of  arrest  of  person  or  property  be 
prayed  for.  It  is  one  of  the  rul^jn  Admiralty  of  the  Circuit 
Court  of  the  United  States  for  4^e  First  Circuit,  that  no 
warrant  of  arrest,  either  of  person  or  property,  in  cases  ex- 
ceeding five  hundred  dollars  in  amount,  shall  issue  unless 

1  Law's  Eccl.  Law,  226 ;  2  Bro.  Civ.  and  Ad.  Law,  371,  naU  (38.) 


(a)  See  note,  Chap.  X,  marg.  page«4. 
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an  affidavit  of  the  debt  be  previously  made  by  the  person  in 
whose  behalf  such  warrant  is  prayed,  or  by  his  lawful* 

127  attorney.^    By  the  rules  in  Admiralty  of  the  District 
Court  of  the^ United  States  for  the  Southern  District  of 

New  York,  all  libels,  except  in  behalf  of  the  United  States, 
must  be  supported  by  oath,  and  no  process  requiring  an  an- 
swer can  issue  until  the  libel  shall  have  been  filed.^  It 
seems  also  to  be  understood,  as  a  .matter  of  practice  in  the 
Supreme  Qourt  of  the  United  States,  that  a  Judge's  order  is 
necessary  when  an  arrest  is  required.^  By  the  rules  in  Ad- 
miralty in  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  no  process  in  personam^  for 
the  arrest  of  any  person  in  cases  of  torts  or  unliquidated 
damages,  shall  issue  except  upon  the  mandate  of  the  Judge. 
But,  in  cases  of  liquidated  damages,  when  the  certainty 
and  amount  of  the  demand  appear  upon  the  face  of  the  libel, 
the  process  may  be  issued  by  the  clerk  without  an  order  ; 
such  process  shall  then  plainly  express  the  cause  of  action, 
and  the  amomit  of  the  demand ;  and  the  clerk  shall  endorse 
thereon  the  sum  for  which  bail  is  required,  being  the  sum 
sworn  to,  and  a  further  sum,  not  exceeding  one  half  such 
amoimtj  added  thereto ;  and  every  party  arrested,  deem- 

128  ing  himself  aggrieved  thereby,  may  have  a  hearing 
before  the  Judge,  on' giving  four  days  notice  thereof) 

for  the  purpose  of  being  discharged  from  arrest,  or  of  having 
the  amount  in  which  he  is  held,  to  bail  reduced,  (a)     In  the 

1  Rule  2.         2  Rules  2, 3.         3  Manro  v.  Almeida,  10  Wheat.  496. 

(a)  Rules  altered ;  see  Appendix,  Rules  16,  17,  31,  40.    See  New  Rules  of 
the  U.  S.  Supreme  Court,  3,  6,  7. 
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District  Court  of  the  United  States  for  the  District  of  Massa- 
chiisetts,  no  process  for  the  arrest  either  of  person  or  pro- 
perty issues,  unless  by  a  mandate  of  the  Judge  upon  a  libel 
which  has  been  sworn  to,  except  in  cases  of  small  amount, 
where  an  arrest  of  the  person,  or  holding  to  bail  in  a  sum  not 

s 

exceeding  one  hundred  dollars,  is  required.  In  such  cases 
the  clerk  may  issue  a  process  of  arrest  to  the  amount  of  one 
hundred  dollars,  returnable  at  the  next  Court  day,  when  the 
libel  is  sworn  to  and  filed  in  his  oflSce.  ^ 

As  by"  the  general  rules  of  Admiralty  practice  the  oath  of 
either  party  may  Ije  required  at  any  stage  of  the  cause  in 
support  of  his  pleadings,  in  this  respect  there  is  an  advan- 
tage, in  the  flexible  and  extensive  practice  of  the  Admiralty 
Court,  over  that  of  the  Chancery ;  for,  in  the  latter  Court,  the 
defendant  cannot  require  the  oath  of  the  plaintiff,  except  by 
means  of  a  cross  bill  and  action.^ 

Petitions,  in  the  nature  of  libels,  are  usual  in  the  129 
course  of  an  Admiralty  cause,  in  the  Courts  of  the 
United  States,  for  the  purpose  of  adding  parties,  subtract- 
ing them,  obtaining  leave  to  make  amendments,  a  distri- 
bution of  proceeds  in  the  Registry,  decrees  of  sale,  and  all 
incidental  purposes  connected  with  the  suit.  These  peti- 
tions are  made  with  more  or  less  form,  according  to  the 
nature  of  the  circumstances  which  render  them  necessary 
or  proper. 

A  petition  for  salvage  has  been  allowed,  where  the  peti- 
tioner had,  from  ignorance,  permitted  a  claim  by  others  for 
salvage  to  be  preferred  and  decided  upon  before  he  made 

1 2  Bro.  Oiv.  and  Ad.  Law,  416  j  Gierke's  Prax.  Tit.  34. 
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his  application,  and  a  compensation  decreed  to  be  paid  out 
of  the  proceeds  remaining  in  Court*  (n)  • 

In  the  Admiralty  Courts  of  the  United  States,  a  libel  is 
often  filed  in  the  office  of  the  Clerk  of  the  District  Court, 
and  the  common  process  of  monition  or  summons  issued  to 
the  adverse  party,  requiring  his  appearance  at  a  future  day. 
usually  the  next  Court  day.* 

The  practice  of  fiUng  Ubels  out  of  Court  in  the  clerk's  of- 
fice has  existed,  for  a  great  length  of  time,  in  many 
130  ^  Districts,  s^nd,  in  the  case  of  a  libel  by  seamen  for  the 
recovery  of  their  wages,  atppears  to  be  justified  by  the 
provisions  of  the  act  of  Congress  giving  to  seamen  a  right 
to  Admiralty  process  in  such  cases.  But  in  strict  practice, 
it  would  seem  that  the  libel  should  be  filed  in  Court  at  a 
regular  term,  or  at  a  Special  Coinrt,  which  the  Judge  of  the 
District  Court  of  the  United  States  is  authorized  to  hold  at 
any  time  or  place  within  his  District.'  This  authority  is 
evidently  given  by  Congress  to  the  District  Judges,  for  the 
purpose  of  enabling  the  Admiralty  Courts  to  permit  an  en- 
try in  Court  of  a  libel  at  any  time,  and  to  administer  justice 
promptly  in  maritime  causes.  The  safer  course,  in  a  cause 
of  importance,  is  to  file  the  libel  and  enter  the  action  in 
Court ;  and,  in  an  Admiralty  cause,  in  behalf  of  the  United 
States,  to  enforce  a  forfeiture,  it  would  be  hazardous  to  adopt 
any  other  course,  for  the  act  of  Congress  relative  to  the  trial 

1  The  Cato,  Bee.  Ad.  R.  241.        2  Hall's  Ad.  Prac.  9,  note. 
3  Act  of  Congress,  1789,  ch.  20,  S  3. 


(a)  When  different  libels  are^ed  by  co-salvors  unnecessarily,  it  is  at 
the  peril  of  paying  costs. — The  Henry  Ewbank  1  Sumner,  R.  400. 
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of  property  seized  as  forfeited,  declares,  that  it  shall  be  ^'U- 
belled  and  prosecuted"  in  the  "  proper  Court  having  cogni- 
zance thereof.''*  The  practice,  now  adopted  in  the  District 
of  Massachusetts,  and,  as  it  is  believed,  in  the  South- 
ern District  of  New  York,  is  to  file  and  enter  the  Ubels  131 
in  the  Admiralty  causes,  wherein  the  United  States 
are  plaintiffs,  at  a  regular  term  of  the  District  Court,  or  at 
some  Special  Court,  by  which  the  whole  proceedings  are  al- 
ways a  matter  of  record ;  and  the  usual  allegation  in  Ad- 
ifdraky,  as  well  as  Common  Law  informations,  that  the 
Attorney  of  the  United  States  appears  "  in  Court"  and  pre- 
sents  the  information,  is  in  conformity  with  the  truth. 

In  the  District  of  Massachusetts,  the  regular  term  of  the 
District  Court  is  protracted  by  adjournments,  \mtil  near  the 
time  of  the  commencement  of  the  succeeding  term.  Usu-. 
ally  once  in  a  week  there  is  a  regular  term  day  of  the  Court, 
which  is  holden  in  the  City  of  Boston,  wherQ  are  the  ses- 
sions  of  all  the  Courts  of  the  United  States  for  the  District 
of  Massachusetts.  This  arrangement,  in  a  great  commer- 
cial District,  has  heen  found  productive  of  very  considerable 
convenience  to  the  Government,  the  citizens,  and  the  prac- 
tisers  in  the  Court.  In  almost  all  cases  of  importance  this 
practice  enables  suitors  to  enter  their  actions  and  file  their 
libels  in  Court  at  a  regular  term,  and,  in  a  great  measure,  it 
supersedes  the  necessity  of  holding  Special  District  Courts. 

1  Act  of  Congress,  1799,  ch.  198,  S  89. 


132  THE    PROCESS.  [CH.  IV. 


132  CHAPTER  IV. 

THE  PROCESS. 

The  libel  having  been  duly  filed,  the  next  step  is  the  pro- 
cess which  issues  thereupon.  The  Admimlty  Courts  have 
generally  the  power,  and  especially  imder  the  provisions  of 
the  acts  of  Congress,  directing  that  their  proceedings  shall 
be  according  to  the  course  of  the  Civil  Law  and  Admiralty 
Courts,  to  form  and  issue  any  process  which  may  be  requi- 
site to  attain  justice,  and  aflford  ample  and  complete  -redress 
to  the  parties  in  the  suit. 

The  common  processes  of  the  Courts  of  Admiralty  are 
the  monition,  the  warrant  of  arrest,  the  writ  of  attachment 
of  the  defendant's  property,  in  his  possession  or  in  the  pos- 
session of  others,  and  also  of  the  debts  due  from  others  to 
him. 

The  monition  is  the  common  Admiralty  citation  or  sum- 
mons,  and  is  either  general,  special,  or  mixed. 

The  general  monition  is  a  citation  or  summons  to  all  persons 
interested,  or,  as  is  commonly  said,' to  the  whole  world, 

133  to  appear  and  show  cause  why  the  libel  should  not  be 
sustained,  aad  the  prayer  of  reUef  granted.    This  is  a- 

dopted  in  prize  causes.  Admiralty  suits  for  forfeitures,  and  oth- 
er suits  in  rem,  where  no  particular  individuals  are  summon- 
ed to  answer.  In  such  cases  the  taking  possession  of  the  pro- 
perty libeUed,  and  this  general  citation  or  monition,  served 
in  the  manner  directed  by  the  rules  and  practice  of  the  Court, 
are  considered  constructive  notice  to  the  world  of  the  pen- 
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dency  of  the  suit ;  and  the  judgment  of  the  Court,  which 
may  be  rendered,  caimot  be  excepted  to,  upon  the  ground  of 
a  want  of  notice  to  parties  interested,  and  is  conclusive 
upon  the  title  to  the  property  which  may  be.  affected.  As 
soon  as  the  process  is  commenced,  and  the  arrest  of  the 
property  made,  it  is  considered  in  the  custody  of  the  law; 
for  it  is  a  general  rule,  in  all  Admiralty  proceedings  in  rem, 
that  the  custody  of  the  thing  in  controversy  belongs  to  the 
Court  in  which  the  suit  is  pending.^ 

The  monition  is  a  warrant  of  the  Court,  directed,  in  the 
United  States,  to  the  Marshal  or  his  Deputy,  commanding 
him,  in  the  name  of  the  President  of  the  United  States, 
to  give  public  notice,  by  advertisements  in  such  news-  .  134 
papers  as  the  Court  may  select,  and  by  notifications, 
to  be  posted  in  public  places,  that  a  libel  has  been  filed  in  a 
certain  Admiralty  cause  pending,  and  of  the  time  and  place 
appointed  for  the  trial.  A  brief  statement  of  the  allegations 
in  the  libel  is  usually  contained  in  the  monition.  The  moni- 
tion  is  served  in  the  manner  directed  in  the  warrant. 

When  ships  or  vessels,  goods,  wares,  or  merchandise,  are 
seized,  libelled,  and  prosecuted,  fourteen  days  notice  is  to  be 
given  of  the  seizure  and  libel,  by  causing  the  substance  of 
the  libel,  with  the  order  of  the  Court  thereon,  setting  forth 
the  time  and  place  appointed  for  trial,  to  be  inserted  in  some 
newspaper  published  near  the  place  of  seizure,  and  also  by 
posting  up  the  same  in  the  most  public  manner,  for  the  space 
of  fourteen  days,  at  or  near  the  place  of  trial* 

By  the  rules*  of  the  Circuit  Court  of  the  United  States  for 

I  Burke  v.  Trevitt,  1  Mason  R.  100. 

« Act  of  Cong.  1799,  c.  138,  i  89.  »  Rule  13. 
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» 

the  First  Circuit  in  civil  causes  of  Admiralty  and  maritime 
jurisdiction,  in  all  cases  of  seizures  and  proceedings  in  rem 
(unless  where  any  statute  otherwise  directs),  the  warrant  of 
arrest  should  be  served  by  arrest  of  the  property,  and 
136  causing  the  substance  of  such  warrant  to  be  printed 
in  some  newspaper,  published  near  the  place  of  seizure, 
and  also  by  posting  up  the  same  in  the  most  public  manner, 
at  or  near  the  place  of  trial,  for  the  space  of  fourteen  days 
before  the  return  day,  imless  a  shorter  time  shall  be  directed 
by  the  Court. 

A  special  monition  is  a  similar  warrant,  directed  to  the 
Marshal  or  his  Deputy,  requiring  him  to  give  special  notice 
to  certain  persons,  named  in  the  warrant,  of  the  pendency 
of  the  suit,  the  grounds  of  it,  and  the  time  and  place  of  trial. 
This  is  served  by  a  deUvery  of  a  copy  of  the  warrant, 
attested  by  the  officer,  to  each  one  of  the  adverse  parties,  or 
by  leaving  the  same  at  his  usual  place  of  residence ;  but 
personal  service  should  be  madcj  if  possible.* 

Sometimes  the  monition  is  of  a  mixed  character,  and  con- 
tains directions  for  a  general  monition  to  all  persons  inter- 
ested, and  a  special  summons  to  particular  persons  named 
in  the  warrant  This  is  usually  served  by  newspaper  adver- 
tisements, by  notifications  posted  in  public  places,  and  by 
the  delivery  of  a  copy  attested  by  the  officer  to  each  person 
specially  named,  or  by  leaving  it  at  his  usual  place 
136    ofresidence. 

The  warrant  of  arrest,  or  attachment,  is  either  in 
rem,  or  in  personam,  or  a  mixed  process  directing  the  Mar- 
shal, or  his  Deputy,  to  attach  and  take  into  custody  the 

1  Gierke's  Prax.  Tit.  31. 
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thing  libelled,  and  also  to  arrest  the  person  who  is  held  to 
bail,  or  to  summon  him  to  answer  in  the  suit.     The  warrant 
of  attachment  in  rem  directs  the  Marshal,  or  his  Deputy,  to 
take  into  custody  the  property  libelled,  and  to  hold  it  subject 
to  be  disposed  of  according  to  the  decree  of  the  Court.    The 
warrant  of  arrest  inpersofiam  is  directed  in  the  same  manner, 
and  requires  the  Marshal,  or  his  Deputy,  to  arrest  the  de- 
fendant, and  to  hold  him  to  bail,  in  a  sum  named  in  the 
warrant,  for  his  appearance  before  the  Court,  at  the  time 
and  place  fixed  for  the  trial,  and,  for  want  thereof,  to  commit 
him  to  the  common  jail.     When  the  defendant  is  arrested, 
the  officer  should  inform  him  of  the  cause  of  the  arrest  and 
exhibit  the  warrant  to  him.^    The  officer  should  also,  when 
requested,  furnish  the  defendant  with  a  copy  of  the  process  ; 
and  he  is  entitled  to  receive  his  legal  fees  for  such  copy.* 
In  the  Admiralty   Court  in  England  the  sum  in  which  the 
defendantjs  to  be  holden  to  bail  is  marked  in  the  mai^in 
of  the  warrant ;  thus, "  Action  for  £,  500."    In  the  war- 
rant of  arrest,  in  common  use  in  the  District  Courts  of    137 
the  United  States  for  the  District  of  Massachusetts,  the 
Marshal  or  his  Deputy  is  commanded  to  arrest  the  defendant 
and  hold  him  to  hail  in  the  sum  specified  in  the  body  of  the 
warrant.     The  security  being  taken,  the  warrant  and  the 
bond  should  be  transmitted  to  the  Court,  and  deposited  with 
the  clerk,  together  with  a  return,  indorsed  upon  the  warrant, 
of  the  doings  of  the  officer  who  executed  the  process,  with 
the  time  and  place  of  executing  it,  and  signed  by  the  officer 
with  his  Christian  name  and  surname.^    In  the  Admiralty 

1  Gierke's  Pr^.  Tit.  3.  2  HaU's  Ad.  Prac.  10. 

3  Gierke's  Prax.  Tit.  4. 
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Court  in  England,  if  the  warrant  has  been  executed  by  a 
Marshal  or  Deputy  Marshal  of  the  Court,  he  is  accustomed 
to  file  his  affidavit  of  the  execution  of  the  process.  But  if 
the  warrant  has  been  executed  out  of  London  or  its  suburbs, 
a  certificate  sealed  with  an  authentic  seal  of  the  due  exe- 
cution of  the  process  is  sufficient.^ 

Frequently  a  process  of  attachment  of  property  and  a 
general  and  a,lso  special  monition  are  blended  in  the  same 
warrant ;  and,  with  the  attachment  of  property,  is  always 

united  either  a  general  or  special  monition. 
138        The  writ  of  attachment,  for  the  purpose  of  obtaining 

security  for  the  payment  of  a  debt,  is  also  directed  in 
the  same  maimer,  and,  in  the  District  of  Massachusetts,  the 
Marshal  or  his  Deputy  is  required  to  attach  the  goods  or 
estate  of  the  defendant,  according  to  the  State  practice,  in 
which  the  attachment  system  exists.  In  this  writ  is  con- 
tained a  special  monition  to  the  defendant.  The  process  of 
the  Admiralty  Court  in  Englanjd  does  not  run  against 
lands.*  But,  inj;he  District  of  Massachusetts,  by  the  original 
writ  of  attachment,  lands  may  be  attached.'  The  writ  of 
execution  runs,  like  the  Common  Law  writ  of  execution  in 
Massachusetts,  against  the  moneys,  goods,  lands,  and  per- 
son of  the  judgment  debtor,  and  it  is  supposed  that  the  exe- 
cution would  be  levied  according  to  the  State  practice.  But 
no  instance  is  known  in  which  it  has  been  found  necessary 
to  levy  an  Admiralty  execution  upon  lands  in  this  State. 
The  common  stipulation,   according  to  the  rules  of  the 

1  Gierke's  Prax.  Tit.  6. 

8  2  Bro.  Civ.  and  Ad.  Law,  410,  412 ;  Hall's  Ad.  Prac,  31,  note. 

3  Stone's  Cases,  U,  S.  Dist  Court,  Mass.,  June  Term,  1826. 
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Cixicuit  Court,  of  the  Uxuted  Sti^tQs  for  the  First  Circuit|> 
contains  an  express  conseut  on  the  part  of  the  respec-  > 
tive  stipulators  that  execution  shall  issue  against  their  139 
lands.  The  same  provision  is  contained  in  the  Admi* 
ralty  stipulation  in  use  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  and  it  is  in 
conformity  with  the  rules  of  that  Court  in  Admiralty  causes** 
The  writ  of  foreign  attachment,  or  the  garnishment  pro- 
cess, is  also  directed  in  Uke  manner ;  and  it  requires  the 
Marshal  or  his  Deputy  to  attach  the  defendant's  gooda  or 
estate  in  his  own  hands  or  possession,  and  also  his  goods,  ef- 
fects, or  credits  in  the  hands  or  possession  of  others  named 
in  the  writ  as  trustees,  and  who  are  summoned,  together 
with  the  defendant,  to  appear  and  answer  to  the  suit.  This 
writ  is  served  upon  the  defendant  and  the  alleged  trustees^ 
by  delivering  to  them  attested  copies  of  the  process,  or  by 
leaving  such  copies  at  their  usual  places  of  residence,  and 
it  will  issue  against  the  debts  of  an  absent  person  to  make 
him  a  party  to  the  suit.' 

The  writs  of  attachment  and  foreign  attachment,  for  the 
purpose  of  obtaining  security  for  a  debt,  do  not  issue 
until  after  a  return  by  the  Marshal  or  his  Deputy,  140 
upon  a  warrant  of  arrest  in  personam^  thaf  the  de- 
fendant cannot  be  found.  Herein  there  is  a  difference  be- 
tween the  Admiralty  practice  of  the  District  of  Massachu^ 
setts,  and  the  Common  Law  practice  in  the  Circuit  and  Dis- 
trict Courts  of  the  United  States  for  the  District  of  Massa- 
chusetts and  in  the  State  Courts ;  for,  in  the  Common  Law 

1  Rule  3.  *  Rule  59. 

3  Manro  v.  :^meida,  10  Wheat.  R.  473;  Bouysson  et  al.  9.  Miller  et  al., 
Bee.  Ad.  R.  188. 
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practice  of  all  these  Courts,  the  original  writ  may  be  served 
by  an  arrest  of  the  person  or  an  attachment  of  the  property 
of  the  defendant,  or  the  original  writ  may  be  a  process  of 
attachment  and  foreign  attachment  united. 

By  the  general  rules  of  Admiralty  practice,  when  the  de- 
fendant has  secreted  himself,  or  departed  from  the  country, 
and  cannot  be  arrested',  a  warrant  may  be  obtained  to  at- 
tach the  defendant's  goods  in  his  own  hands  or  in  the  hands 
of  others,  and  also  debts  due  from  others  to  the  defendant ; 
and  the  form  of  the  warrant  is  to  attach  the  goods,  debts, 
or  simis  of  mcHiey  belonging  to  the  defendant  and  being  in 
the  hands  of  a  person  named.^  By  the  rules  of  the  Circuit 
Court  of  the  United  States  for  the  First  Circuit,  in  civil 
causes  of  Admiralty  and  maritime  jurisdicticHi,  and 
141  also  by  the  rules^  (a)  of  the  District  Court  of  the  Uni- 
ted States  for  the  Southern  District  of  New  York,  in 
Admiralty  and  maritime  suits,  it  is  provided,  that,  if  a  party 
against  whom  a  warrant  of  arrest  issues  cannot  be  found, 
and  return  thereof  be  made,  the  plaintiff  may  have  a  war- 
rant to  attach  the  property  of  the  defendaht,  and  at  his  op- 
tion may  have  inserted  therein  a  clause  of  foreign  attach- 
ment according  to  the  course  of  the  Admiralty. 

These  are  the  ordinary  primary  processes  in  use  in  the 
Admiralty  Courts,  to  compel  the  appearance  of  the  defend- 
ant, or  to  secure  the  possession  of  property  which  is  sought 
to  be  rendered  subject  to  the  decree  and  disposition  of  the 

1  Gierke's  Prax.  fit.  28,  52.  «  Rule  25. 


(a)  See  App.  New  Rules  U.  S.  Supreme  Ct.,  Rule  2. 
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Court,  or  to  obtain  the  satisfaction  of  a  debt  recoverable  in 
the  Admiralty. 

Monition  issues,  as  a  matter  of  course,  on  motion  in  term 
time,  or  from  the  office  of  the  clerk  in  vacation.  Arrests  of 
person  or  property  require  the  fiat  of  the  Judge.^ 

There  is  undoubtedly  considerable  difference  of  practice 
in  these  proceedings  in  the  various  Circuit  ,and  District 
Courts,  whose  practice  is  everywhere,  in  a  great  degree, 
assimilated  to  -the  practice  of  the  various  State  Courts, 
where  the  District  Courts  are  established.  One  of  the 
rules  ^  in  Admiralty  of  the  Circuit  Court  for  the  First  142 
Circuit  requires,  that  no  warrant  of  arrest  of  person 
or  property  shall  issue  withoutan  affidavit,  in  cases  involv- 
ing more  than  five  hundred  dollars  in  amount.  In  the  Dis- 
trict Court  for  the  Southern  District  of  New  York,  where 
the  demand  is  of  a  liquidated  nature,  the  clerk  may  issue  a 
warrant  of  arrest ;  in  all  other  cases,  the  order  of  the  Judge 
is  required.^  In  the  District  Court  for  the  District  of  Mas- 
sachusetts, in  cases  of  arrest  of  person  or  property,  the  or- 
der of  the  Judge  must  be  obtained  unless  the  Ubellant  does 
not  require  the  defendant  to  be  holden  to  bail  in  a  larger 
sum  than  one  hundred  dollars.  In  those  cases,  upon  affida- 
vit filed  in  th^  office  of  the  clerk,  he  is  authorized  to  issue 
in  vacation  the  common  warrant  of  arrest 

Admiralty  process  for  seamen's  wages  against  a  ship  in 
possession  of  the  Sheriff  by  virtue  of  a  Conunon  Law  pro- 
ceeding, merely  suspends  the  Sheriff^s  lien,  and  he  is  entitled 

1  Manro  v.  Almeida,  10  Wheat.  R.  473. 
«  Rule  2.  8  Rules  16,  17, 
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to  Ihe  pioceeds  in  the  Court  of  Adimralty  after  the  (Msehaige 
of  the  maritime  lien.*  (a) 

1  The  Flora,  1  Hagg.  R.  298. 


(a)  The  lien  of  material-men  is  not  devested  by  execution  and  judgment 
in  tkror  <tf  the  United  States.— The  Thomas  Scattergood,  Gilpin,  R.  1. 
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BAIL^AKD  STIPULATIONS  IN  SUITS  IN  PERSONAM. 

The  security,  taken  upon  an  arrest  of  the  person  in  a 
civil  suit  of  Admiralty  and  maritime  jurisdiction,  is  a  bail 
bond,  the  form  of  which,  probably,  varies  in  different  :dis- 
tricts  of  the  United  States,  and  is  conformed  to  the  bail 
bonds  in  use  in  the  practice  of  the  different  State  Ck)urt8. 
In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts,  the  common  bail  bond  in  Admiralty  resem- 
bles that  taken  in  Common  Law  causes,  and  causes  pend- 
ing in  the  State  Courts  of  Massachusetts  -,  and  the  form  of 
th^  condition  is,  that  the  defendant  shall  appear  at  the 
Court  to  answer  the  libel,  and  shall  not  avoid  but  abide  the 
final  judgment  thereon.  There  has  been  no  express  de- 
cision respecting  the  number  .of  the  sureties  which  should 
be  required  in  a  bail  bond;  but  the  general  practice  is  to 
have  two  sufficient  sureties,  and  this  is  the  rule  in  the  Ad- 
miralty Courts  in  England.^  By  the  rules*  (a)  in  Ad- 
miralty causes  in  the  District  Court  of  the  United  144 
States  for  the  Southem  District  of  New  York,  a  bail 
stipulation  should  be  made  with  two  sufficient  sureties. 

The  bail  bond  in  the  Admiralty  in  England  was  formerly 
taken  in  the  name  of  the  Lord  High  Admiral'    In  the  Ad- 

1  Gierke's  Prax.  Tit.  12.  »  Rule  5. 

3Cie*ke'8  Prax.  Tit.  4j  S  Bro.  Civ.  and  Ad.  Law,  434. 

(a)  See  Rule  69,  Dist,.  Rules  for  the  Southern  District  N.  Y.^Appendiz. 
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miralty^  practice  of  the  United  States,  the  bond  is  taken  in 
the  name  of  the  Marshal  of  the  District  by  whom  or  by 
whose  Deputy  the  defendant  is  arrested  on  the  original 
warrant  of  arrest.^ 

Persons  who  have  no  property  in  the  country  ghould  not 
be  accepted  as  bail  by  the  Marshal.* 

The  bail  taken  on  the  original  warrant  of  arrest  are,  by 
the  general  rules  of  Admiralty  practice,  only  bound  that  the 
defendant  shall  appear  at  the  time  and  place  of  trial  before 
the  Court,  and  perfect  his  appearance,  and  complete  the  se- 
curity, by  entering  into  such  a  stfpulation  as  is  required  by 
the  law  and  usage  of  Admiralty  Courts.' 

By  the  rules*  of  the  Circuit  Court  x>f  the  United  States 
for  the  First  Circuit,  in  civil  causes  of  Admiralty  and  mari- 
time jurisdiction,  it  is  provided,  that  on  warrants  to  ar- 
146  rest  the  person  in  Admiralty  and  maritime  causes, 
if  the  bail  be  taken  by  the  Marshal  or  his  Deputy,  or 
other  person  serving  the  same,  it  shall  be  on  condition  for 
the  appearance  of  the  defendant  on  the  return  day,  to  an- 
swer to  the  plaintiff,  in  a  cause  civil  and  maritime.  And 
nothing  shall  in  such  case  be  deemed  a  legal  appearance, 
but  the  party's  appearance  at  the  return  day  of  the  war- 
rant, and  submitting  himself  for  commitment,  or  giving  a 
stipulation  with  sureties,  according  to  the  course  of  the  Court, 
with  condition,  that  the  defendant  shall  answer  the  said  ac- 
tion, and  ratify  the  acts  of  his  proctor,  and  that  he  mA  his 
sureties  shall  abide  all  interlocutory  orders  and  decrees,  as 
:  well  as  the  final  judgment  rendered  in  the  cause  by  theDis- 
\  trict  Court  or  on  appeal  by  any  appellate  Court ;  and  like- 

\    1  HaU*s  Ad.  Prac.  11,  noU,  .    «  Gierke's  Prax.  Tit.  4,  noU, 

3  Ibid,  Tit.  5.  4  Rules  3,  4. 
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wise  pay  whatever  shall  be  adjudged  therein,  and  costs  and 
expenses ;  and  unless  they  shall  so  do,  that  they  sereially 
consent  that  execution  shall  issue  forth  against  them,  their 
heirs,  executors,  and  administrators,  goods,  chattels,  and 
lands,  wheresoever  the  same  shall  be  found,  to  the  value  of 
the  sum  in  which  they  shall  stipulate ;  and,  at  the  time  of 
entering  into  the  stipulation  as  aforesaid,  the  Court  will 
direct  the  defendant  to  file  a  stipulation  to  indemnify 
them.     This  stipulation  by  the  principal  part^  to  in-    146 


demnify  his  sureties,  by  the  general  rules  of  Admiral- 
ty practice,  may  be  taken  at  the  same  time  and  in  the  same 
record  with  the  original  stipulation,  and  should  be  in  douUe 
the  amount,  or  at  least  in  a  greater  amount  than  that  of  the 
original  stipulation.^    In  proper  cases,  as  of  death  or  in- 
solvency of  the  sureties,  the  Court  may,  on  motion  of  the ; 
plaintiff,  require  the  defendant  to  give  a  new  stipulation, 
and,  in  default  thereof^  will  decree  the  original  stipulation . 
forfeited.'    In  all  cases  of  attachment  under  Admiralty  pro- 
cess, the  attachment  may  be  dissolved  on  the  party's  giving 
a  stipulation  with  sureties  to  the  same  effect  as  in  cases  of 
•arrest' 

By  the  rules*  (o)  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York  in  Admiralty  cases, 
it  is  provided,  that,  upon  the  arrest  of  a  party  on  process 
in  persana/m^  the  defendant  shall  be  held  on  the  return  day 
of  the  process,  either  to  appear  in  person  and  submit  him- 

1  Gierke's  Prax.  Tit.  18.  »  3  Bro.  Civ.  and  Ad.  Law,  413. 

3  Gierke's  Prax.  Tit  37.  *  Rule  5. 


* 

(a)  Rules  altered  in  1838 ;  see  Appendix,  Rules  31,  34,  38,  59.    See  New 
Roles  of  the  U.  S.  Supreme  Ct.,  Rule  3. 
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self  for  commitment,  or  to  enter  into  a  bail  stipulation  in  the 
sum  endorsed  on  the  process  for  bail,  with  two  suffi- 

147  cient  sureties,  who  shall  engagfe  jointly  and  severally 
that  the  party  arrested  shall,  wherever  required  by 

this  Court,  or  by  any  appellate  Court,  in  case  of  an  appeal, 
aj^ar,  answer,  perform,  and  abide  the  orders  and  decrees 
thereof,  interlocutory  and  final,  or  deliver  himself  personally 
for  commitment,  in  the  execution  of  its  process,  orders,  or 
decrees,  to  the  officers  of  such  Court ;  and,  in  default  there- 
of, execution  may  be  issued  against  the  sureties,  their  lands, 
goods,  and  chattels,  for  the  amount  in  which  they  shall 
stipulate,  and  the  writ  of  fieri  facias  or  venditioni  espofias 
is  adopted  by  this  Court,  as  the  execution  to  be  issued 
against  bail  in  such  cases. 

There  is  an  important  difference  between  the  rules  of  the 
Cilccuit  Court  of  the  United  States  for  the  First  Circuit,  and 
those  of  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  in  respect  to  the  extent  of 
the  liabilities  of  the  sureties  in  an  Admiralty  stipulation. 
By  the  former  the  defendant  is  required,  by  the  original 
bail  bond,  to  appear  at  Court  and  to  enter  into  a  stipulation, 
with  obligations  among  other  things  to  pay  whatever  shall 
be  adjudged  in  the  suit,  and  costs  and  expenses.  By  the 
latter,  the  defendant  is  bound,  with  his  sureties,   to 

148  submit  himself  personally  for  commitment,  to  the  offi- 
cers of  the  Court  in  the  execution  of  its  process  and  de- 
crees. The  rule  of  the  Circuit  Court  of  the  United  States  fqr 
the  First  Circilitisln  conformity  with  the  general  rules  of  Ad- 
miralty practice,  according  to  which  the  stipulations  are 
not  discharged,  by  surrendering  the  principal,  as  bail  are  by 
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the  Common  Law ;  for  the  fidejussares,  or  sureties,  are  ab- 
solutely bound,  and  were  so  by  the  Ciyil  IjaiVir,judicaium 
solvere,  to  pay  the  costs  and  cimdemnation  at  all  events.*  "S  'Atutif  Ct/Ww\< 

If  the  defendant  does  not  appear,  he  is  deemed  to  be  in 
contumacy  and  default,  and  the  Judge  will  pr<»iounce  and 
decree  the  bail  bond  forfeited.* 

The  proctor  for  the  libellant  should  take  care,  if  the  de- 
fendant does  not  regularly  appear  and  duly  enter  into  a 
stipulation,  according  to  the  law  and  usage  of  Admiralty 
Courts,  to  have  him  thrice  regularly  called,  and  then*  to 
obtain  a  decree  pronomicing  the  bail  bond  forfeited,  and 
awarding  a  judgment  against  the  defendant  and  his  sure- 
ties. xThe  fonn  of  proceeding  is  thus  given  in  Gierke's 
Praxis,'  and  translated  in  HalPs  Admiralty  Practice.* 

"  The  Proctor  for  the  plaintiflF  appears  before  the  149 
Judge,  saying  as  follows : 

" '  I  exhibit  my  proxy  in  writing  (or  apud  aciciy  if  he  was 
thus  constituted)  for^  N.  (i.  e,  for  the  plaintiff,)  and  make 
myself  party  to  the  same ;  and  I  exhibit  the  original  man- 
date with  the  certificate  endorsed  thereon  (or  upon  the  exe- 
cution, of  which  the  mandatory  here  present  in  Court  at- 
tests by  his  oath.)  And  I  accuse  M.  of  contumacy,  because 
he  was  bound  to  make  his  legal  appearance  here  this  day 
(as  well  by  the  tenor  of  the  mandate  as  by  the  stipulation 
or  undertaking  of  his  bail  bond,  which  was  executed  in  this 
behalf  and  remains  in  the  hands  of  the  Registrar,  or  which 
is  now  ready  to  be  exhibited  by  me,)  and  is  not  now  forth- 
coming. 

1  2  Bro.  Civ.  and  Ad.  Law,  413,  note.  «  Gierke's  Prai.  Tit.  9. 

I  Tit.  9.  *  P-  ^ 
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"  *  Wherefore  I  pray  that  he  be  declared  in  contumacy, 
and  that  in  pain  of  such  contumacy  he  be  declared  to  Lave 
incurred  the  forfeit  of  his  bond.' " 

The  above  form,  with  some  slight  moclifications,  is  well 
suited  to  the  practice  of  the  Admiralty  Courts  of  the  United 
States.  It  is  the  practice  to  obtain  a  decree  of  forfeiture  of 
the  bail  bond  by  a  motion  in  Court,  which  is  usually  mgide 
in  writing,  as  it  alwfiys  should  be  in  a  case  of  any 
150  considerable  importance.  The  bail  upon  this  decree 
becomes  fixed,  and  an  execution  issues  against  the 
principal  and  bail  jointly  for  the  amount  of  the  judgment 
which  may  be  recovered. 

In  the  event  of  the  death  of  the  principal,  in  a  case  where 
the  cause  of  action  does  not  survive,  before  the  appearance 
day  the  bail  should  cause  a  suggestion  to  be  made  to  the 
Coiui;  in  writing,  and  pray  that  the  libel  may  be  dismissed. 
And,  where  the  cause  of  action  survives,  they  should  make 
a  similar  suggestion  tf  the  death  of  the  principal,  and  pray 
that  the  plaintiff  may  be  required  to  summon  the  personal 
representatives  of  the  deceased,  to  take  upon  themselves  the 
defence  of  the  suit,  and  that  the  regular  stipulation  be  en- 
tered  into. 

When  the  defendant  appears,  his  proctor  should  take  care 
that  the  appearance  be  duly  entered,  and  the  bail  bond  dis- 
charged by  the  defendant's  entering  into  such  a  stipulation 
as  the  rules  of  the  Court  mgty  require. 

The  stipulations,  or  securities,  or  cautions,  as  they  aie 
called  in  the  Civil  Law,  are  of  three  sorts  : 

1.  Judicatum  solvi ;  by  which  the  party  is  bound  abso- 
lutely to  pay  such  sum  as  may  be  adjudged  by  the  Court. 
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2.  Dejudieio  sisti;  by  which  he  i§  bound  to  appear  161 
from  time  to  time  during  the  pendency  of  the  cause ; 

to  abide  the  sentence,  and  also  to  pay  a  tenth  part  of  the 
sum  in  dispute  if  he  should  be  defeated.  This  latter  clause, 
respecting  the  payment  of  the  tenth  part -of  the  sum  in  dis- 
pute  in  case  of  defeat,  is,  not  known  in  the  Admiralty  prac- 
tice of  the  United  States. 

3.  De  ratio  (or  De  rato)  ;  by  which  he  engages  to  ratify 
and  confirm  the  acts  of  his  proctor.  This  stipulation  is  not 
usual  in  the  Admiralty  practice  of  the  United  States. 

The  manner  in  which  these  securities  are  taken  are, 

1.  Cautw  Jidejtissoria  ;  hj  sweeties.  This  is  the  ordinary 
stipulation. 

2.  Pignoratitia  ;  by  deposit.  This  security,  though  not 
common,  is  sometimes  given  in  the  Admiralty  Courts  of  the 
United  States. 

3.  Jurcttoria;  by  oath.  This  security  is  given  when  the 
party  is  too  poor  to  find  sureties,  and  the  Courts  may,  in  their 
discretion^  admit  in  such  a  case  the  party  to  the  juratory 
caution.     . 

4.  Nuddpromissoria;  by  bare  promise.  This  is  not  known 
in  the  Admiralty  practice  of  the  United  States.*  These 
securities  do  not  authorize  the  Court  to  proceed  against  152 
lands.  But  by  the  rules  of  Admiralty  practice  in  the 
Courts  of  the  United  States  &r  the  First  Circuit,*  and  in  the 
District  Court  of  the  United  States  for  the  Southern  District 
of  New- York,*  the  common  stipulation  contains  an  express 
provision  tha.t  an  execution  may  issue  against  the  lands  of 
the  stipulators. 

1  Hall's  Ad.  Prac.  12.  «  Rule  3.  3  Rule  59. 
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If  the  party  be  suirendered  by  his  bail,  and  a  stipulation 
be  not  put  in,  pursuant  to  the  rules  of  the  Court,  he  will  be 
committed  until  a  stipidation  shall  be  entered  into  or  the 
smt  be  terminated.^  Btrt^  by  the  rules  of  Admiralty  joactice 
in  civil  causes  in  the  Courts  of  the  United  States  for  the 
First  Circuit,  the  bail  bond  is  not  considered  as  satisfied,  and 
cannot  be  discharged,  unless  a  stipulation  be  regularly  entered 
into.  By  the  same  rules  of  Admiralty  practice  the  juratory 
caution  or  security  may  be  given  in  proper  cases  upon  the 
oath  of  the  party  that  he  is  poor  and  unable  to  find  sureties. 
In  such  a  case  he  is  admitted  to  give  the  juratory  caution,  or 

security  of  his  oath,  to  abide  the  decree  of  the  Court.' 
163        1{  the  Jidejussores,  proposed  as  the  sureties  in  the 

stipulation,  should  not  be  known  or  should  not  be  suf- 
ficient for  the  amoimt  required,  the  proctor  for  the  adverse 
party  may  protest  against  their  being  received,  and  pray  that 
better  security  may  be  ofiered.  This  protestation  should  be 
I  made  at  the  time  the  sureties  are  proposed,  as  afterwards 
more  substantial  sureties  cannot  be  required.' 

The  question,  respecting  the  sufficiency  of  the  sureties,  is 
usually  decided  summarily  by  the  Judge.  The  mode  is,  by 
inquiry  of  persons  in  Court,  or  by  certificates  of  collectors  of 
taxes,  Government  officers  concerned  in  the  collection  of  the 
revenue,  or  merchants  acquainted  with  the  reputed  circum- 
stances of  men  in  trade.  If  time  be  requisite  for  the  purpose 
of  making  further  inquiries  and  of  producing  proof,  it  will 
be  granted.  Sometimes  the  Judge  will  decide  upon  his  own 
opinion  or  knowledge  respecting  the  sufficiency  of  the  sure- 

1  Gierke's  Prax.  Tit  5,  9.  *  Ibid,  Tit.  5 ;  HaU's  Ad.  Prac.  13,  wfc. 

»  Gierke's  Ptai.  Tit.  13. 
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ties.  If  the  Judge  shall  be  of  the  opinion  that  the  sureties 
are  not  sufficient,  the  party  will  be  required  to  furnish  bet- 
ter sureties  immediately,  or  at  some  future  day.  If 
the  Judge  shall  be  satisfied  of  the  sufficiency  of  the 
sureties,  a  decree  will  be  passed  that  the  sureties  are  164 
sufficient  and  may  be  received,  ogr  the  protestation  wilt 
be  disregarded.^ 

Among  the  anci^it  usages  of  the  AdmiralJy  Court  was 
this:  practice,  tbo^t,  whan  the:  stipulation  was  entered  iiito.  th^t 
principal  also  entered  iniU)  anothei:  QoUateral  stipulation  to 
indemnify  his  Jidejussares.^  This  usage  is  not  frequent  ia 
the  practice  of  the  Admiralty  CJourts  of  the  United  States, 
although  there  is  a  rule'  of  the  Circuit  Court  of  the  United 
States,  for  the  First  Circuit,  in  conformity  with  the  ancient 
practice.    \^^  Vi  V  ^'^ 

A  stipulation  wim  fiiejussores  may  be  required  of  the  pl»in^ 
tiff  by  the  defendant,  by  which  the  plaintiff  is  bound  to 
prosecute  his  suit,  and  to  pay  the  defendant's  costs,  in  case 
the  defendant  shall  prevail ;  and  also  for  the  plaintiff's  ap- 
pearance, when  it  may  be  required  by  the  defendant,  in  the 
course  of  the  trial,  fox  the  purpose  of  answering  interrogatot- 
ries.^  The  mode  of  taking  this  stipulation  is  the  same  aa 
when  the  defendant  gives  a  stipulation ;  and  the  observa- 
tions made  upon  the  defendant's  stipulation  apply  to  thdi 
stipulation  made  on  the  part  of  the  plaintiff. 

Although  thejidgussory  caution  has  been  put  in  by    16^ . 
both  parities,  yet  if  the  ^/Ecfe^^re^  afterwards  become  « 
insolvent^  during  the  pendency  of  the  cause,  the  party  fiir« 

1  Gierke's  Prax.  Tit.  16, 17.  «  Ibid,  Tit.  18. 

3  Rule  4.  <  Gierke's  Prax.  Tit  U. 
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whom  they  were  sureties  may  be  required  to  give  other  and 
better  security.^  When  the  security  is  praetorian  or  judicial, 
upon  the  death -or  insolvency  of  one  of  the  Jidejussores,  ad- 
ditional security  may  be  required  ;  otherwise  when  the  se- 
curity is  conventional.  The  form  of  protestation  against 
the  sufficiency  of  the  Jidyicssores  is  a  direct  allegation,  by  the 
proctor,  that  the  surety  objected  to  is  generally  reputed  to  be 
a  poor  man,  and,  especially,  not  worth  the  sum  for  which 
he  is  proposed  to  be  bound ;  and  it  is  concluded  with  a 
prayer,  that  better  and  more  substantial  security  be  given 
by  the  adverse  party,  or  that  he  be  taken  into  custody  until 
such  security  be  given.  On  the  other  side  this  protestation 
is  opposed  by  a  counter  protest,  in  which  the  nullity  of  the 
petition  is  asserted,  the  truth  of  the  allegations  denied,  and 
an  allegation  is  made  that  the  jidejussores  proposed  are  suf- 
ficient and  able  to  pay  the  amount  required  in  the  stipula- 
tion, and  so  commonly  reputed  and  esteemed ;  and  it 
156  concludes  with  a  prayer  that  additional  security  may 
not  be  required. 
By  the  rules*  of  Admiralty  practice  in  the  Admiralty 
Courts  of  the  United  States  for  the  First  Circuit,  the  Court 
will,  on  motion  of  the  defendant,  direct  the  plaintiff,  except 
where  the  suit  is  for  the  United  States,  on  pain  of  dismissing 
his  libel,  to  give  a  stipulation  with  sureties  to  appear  from 
time  to  time,  and  abide  all  interlocutory  orders  and  decrees, 
as  well  as  the  final  judgment,  which  may  be  rendered  in  the 
cause*in  the  District  Court,  or,  on  appeal,  in  the  appellate 
Court,  and  likewise  to  pay  the  costs,  which  shall  be  ad- 

1  Gierke's  Prax.  Tit.  15.  t  Rule  7. 
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judged  therein  against  him,  in  case  he  fails  to  support  the 
same  cause. 

By  the  rules^  of  Admiralty  practice  in  the  District  Court 
of  the  United  States  for  the  Southern  District  of  New  York, 
no  original  process  in  rem,  to  answer  shall  be  issued,  nor 
claim  be  received,  nor  third  person  permitted  to  intervene, 
unless  a  stipulation,  for  the  benefit  of  whom  it  may  con- 
cern, shall  be  first  entered  into  by  at  least  one  resident  of 
the  District,  in  the  sum  of  $250,  conditioned  that  the  party, 
libellant  or  claimant,  shall  pay  all  such  costs  and 
damages  as  shall  be  awarded  against  him  by  the  Coinrt,  167 
or,  in  case  of  appeal,  by  the  appellate  Court ;  and  the 
competency  of  the  surety  shall  be  examined  by  the  Clerk, 
on  oath,  and  allowed  by  him.  Any  party  may,  on  special 
cause  shown,  move  for  greater  or  better  security,  in  any 
cause  where  security  has  been  given.  The  sufficiency  of 
bail  shall  be  examined  by  the  Clerk  on  oath,  if  required  by 
the  libellant,  at  the  time  when  they  shall  enter  into  the 
stipulation,  and  be  determined  by  him ;  and,  if  so  required 
by  either  party,  he  shall  reduce  to  writing  their  examina- 
tions ;  and  if  either  party  shall  at  the  time  except  to  the 
Clerk's  determination,  the  examination  shall  be  submitted 
to  the  Judge  in  four  days  for  his  decision  thereon ;  and, 
until  the  sufficiency  of  the  bail  shall  be  duly  allowed,  the 
Marshal  and  the  surety  taken  by  him  shall  be  held  respon- 
sible for  the  personal  appearance  of  the  party.     By  an  ad- 

1  Rales  14,  6.  (a) 


(«)  Rule  14,  altered  to  44— Appendix ;  Rule  6,  altered  by  Rule  37— -Appen- 
^.    See  also  Rule  34.  New  Rules  of  the  U.  S.  Supreme  Court. 
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ditionaL  rqle^  of  this  Ck>urt,  the  isilfi  Is^  xefened  to  13  <jbr 
Glared  not  to  be  applicable  to  the  cases  of  seamen  suing  fcf 
their  wages,  who  are  not  required  to  find  sureties  for  tbe 
psosecution  of  their  suits. 

By  the  general  rules  of  the  Admiralty  practice,  if  eithei 

of  the  parties  makes  it  appear  upon  oath  that  he  is 
158    unable  to  find  sureties,  he  may,  in  the  discreticHi  of  the 

Court,  be  admitted  to  the  juratory  caution.^  (a)  In  the 
District  Court  of  the  United  States  for  the  District  of  Mas- 
sachusetts, the  juratory  caution  is  often  received  fi:om  plain- 
tiffs ;  and  th^  Judge  of  that  Court  never  refuses  to  hear  a 
cause,  which  appears  to  be  suitable  for  the  consideration  of 
an  Admiralty  Court,  because  the  plaintiff  is  poor  and  unaille 
to  find  sureties. 

1  Rule  45.  «  3  Bro.  Civ.  and  Ad.  Law,  434. 


(a)  See  Polydare  v.  Prince,  Ware  R.  402; 
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THE  CLAIM  AND  STIPULATION  IN  SUITS  IN  REM. 

In  proceedings  in  rem,  in  instance  causes  in  the  Admiralty 
Courts,  the  first  step  in  the  defence  is  the  interposition  of  a 
claim  of- the  property  libelled.  This  should  be  made  in 
proper  form,  and  verified  and  filed  agreeably  to  the  rules  of 
the  Court. 

The  claim  should  be  made  by  a  party  authorized  to  set 
up  a  defence  against  the  libel,  (a)  It  should  be  made  by 
the  owner  of  the  property  libelled,  or  attached  by  the  process 
of  the  Court,  or  his  agent,  or  by  the  representative  of  any 
foreign  Government,  whose  subjects  may  be  interested  in 
the  property  in  question.  A  Consul  is  a  public  agent,  for 
commercial  purposes,  and  may  interpose  a  claim  for  the  resti- 
tution of  property  belonging  to  the  subjects  of  his  own  coim- 
try,  without  any  special  authority  from  those  in  jsvhdse  be- 
half he  may  act. 

A  Consul  is  considered  a  competent  party,  by  the  long 
and  universal  usage  of  the  Courts  of  the  United  States,  to 
assert  and  defend  the  rights  of  property  of  the  indi- 
viduals of  his  nation,  in  any  Court  having  jurisdiction     160 
of  causes  affected  by  the  application  of  International 
Law.     One  of  the  chief  objects  for  which  Consuls  are  ap- 


(a)  A  creditor  who  has  attached  the  property  in  a  wiit  against  the  ovmet   y 
before  the  seizure,  may  intenrene  in  the  caae  as  a  claimant.— The  Maif 
Airne,  Ware  R.  104. 
11 
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pointed  is  to  watch  over  the  rights  and  interests  of  the  sub- 
jects of  their  respective  Governments.^  The  Consul  repre- 
sents the  subjects  of  his  nation,  if  not  otherwise  represented.* 
But  a  Consul  is  not  considered  to  be  a  Minister,  or  diplomatic 
agent  of  his  Sovereign,  intrusted,  by  virtue  of  his  office, 
with  authority  to  represent  him  in  his  negotiation  with  fo- 
reign States,  or  to  vindicate  his  prerogatives ;  and  he  has  no 
right  to  interpose  a  claim  on  account  of  the  violation  erf 
the  territorial  jurisdiction  of  his  country.  He  may  be  clothed 
with  diplomatic  power  by  special  delegation,  but  does  not 
derive  such  an  authority  from  his  ordinary  powers.  It  is 
said,  by  the  Supreme  Court  of  the  United  States,  that  a  claim 
on  this  ground,  by  a  public  Minister,  or,  in  his  absence,  by 
a  Charge  d' Affaires,  would  be  good,  with  the  assent  and 
sanction  of  the  Government  in  whose  Courts  the  cause 
161  is  depending.'  Although  a  foreign  Consul  will  be  ad- 
mitted to  interjwse  a  claim  in  the  Admiralty,  in  be- 
half even  of  unknown  subjects  of  the  Government  which  he 
represents,  yet,  before  a  restitution  can  be  obtained,  proof  of 
the  individual  proprietary  interest  must  be  obtained.  His 
right  to  receive  property,  in  the  absence  of  specific  powers^ 
given  him  by  competent  authority,  is  not  recognised  in  the 
Admiralty  Courts  of  the  United  States.*  But  much  depends^ 
lis  the  Court  intimated,  on  the  laws  of  the  coimtry,  from 
which,  and  to  which,  he  is  deputed.^ 

The  claim  is  frequently,  in  practice,  united  with  an  an- 
swer, and  the  proceeding  is  commonly  called  the  claim  and 

1  The  BeUo  Corrunes,  6  Wheat.  R.  153;  The  London  Packet,  1  Masott 
R.  14 ;  The  Antelope,  10  Wheat.  R.  66 ;  The  Anne,  3  Wheat.  R.  435. 
>  Gemon  9.  Cochran,  Bee.  Ad.  R.  206.       3  The  Anne,  3  Wheat  R.  435k 
«  The  BeUo  Corrunes,  6  Wheat.  R.  153.       5  ibid. 
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answer.  •  This  is  not  the  most  correct  practice.  The  claim 
and  the  answer  are  distinct  proceedings  in  a  suit  in  the  Ad* 
miralty.  The  object  of  the  claim  is  to  set  up  a  right  to  de- 
fend the  suit,  and  to  offer  an  answer  to  the  libeL  The  ob- 
ject of  the  answer  is  to  set  forth  the  grounds  of  defence,  af- 
ter the  claim  has  been  admitted. 

The  claim  should  be  verified  by  the  oath,  or  supported 
by  an  accompanying  affidavit,  of  the  party  making  it, 
and  the  party  in  behalf  of  whom  it  is  made.  When 
the  principal  resides  in  the  country,  or  within  a  conve-  163 
nient  distance,  the  claim  should  be  made  by  him,  or 
be  accompanied  by  his  affidavit.  But  when  the  principal 
resides  out  of  the  country,  or  at  a  great  distance,  a  claim 
by  an  agent  will  be  received.* 

The  occasions  on  which  these  rules  have  been  recognised 
in  the  Admiralty  Courts  of  the  United  States,  were  priae 
cases ;  but  their  reasonableness  would  seem  to  require  an 
application  generally  to  instance  causes,  in  order  to  guard 
against  irregularities  in  all  cases,  in  which  great  inconve* 
nience  will  not  be  occasioned. 

Where  there  are  separate  interests,  it  "is  the  practjpe,  in 
the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts,  to  require  separate  claims  in  behalf  of  the 
respective  owners  of  the  several  interests.  This  is  the  only 
mode  in  which  the  proceedings  can  be  regularly  conducted, 
and  the  record  of  the  cause  rightly  made.  The  propriety 
of  this  proceeding  has  been  fully  recognised  in  the  Supreme 
Court  of  the  United  States.* 

1  The  Adeline,  9  Cranch  R.  344;  The  SaUy,  1  Gall.  R.  401 ;  The  St.  Laww 
rence,  1  Gall.  R.  467.  «  Stratton  v.  Jar/is  et  al.,  8  Pet  Sup.  Ct  R.  4.  . 
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The  contumacy  of  one  claimant  is  not  permitted  to  pie- 
^dice  another,  as  one;  claimant  should  not  suffer  foj  the 

neglect  or  fault  of  another  J 
163        A  new  claim  will  not  be  received  in  the  Supreme 
Court  of  the  United  States,  but  the  cause  will  be  re- 
manded to  the  Circuit  Court,  from  which  it  was  brought  by 
-appeal,  where  the  claim,  will  be  i-eceived.* 

Generally,  before  a  claim  can  be  allowed,  and  the  claimant 
admitted  to  defend,  in  the  Admiralty,  against  the  libel,  a 
stipulgiiou,  according  to  the  usage  of  Admiralty  Courts,  must 
be  entered  into.  The  mode  of  taking  the  stipulation,  ani 
the  form,  are  varied,  according  to  the  rules  of  the  respective 
Courts.  The  Admiralty  stipulation,  in  the  British  Admiral- 
ty Courts,  is  not  under  seal,  because  it  is  considered,  in  the 
British  Common  Law  Courts,  that  the  Admiralty  can  exer- 
cise no  jurisdiction  in  cases  of  recognizances  and  sealed  in- 
'  struments.  In  the  Admiralty  Courts  of  the  United  States, 
whatever  may  be  the  form  of  the  seciurity,  whether  by  bond 
or  stipulation,  the  Court  having  possession  of  the  principal 
matters,  has  jurisdiction  over  all  the  incidents,  and  may  en- 
■  force  its  decrees  against  the  parties  to  the  security.' 

In  a  civil  cause  of  Admiralty  and  maritime  jurisdic- 
X64  tion,  the  Court  may  take  a  fidejussory  caution,  or  stip- 
ulation, in  cases  in  rem,  and  may,  in  a  summary  man- 
^er,  award  judgment-and  execution  thereon.  The  claimant, 
by  making  a  claim,.and  giving  a  bond  or  stipulation,  required 
by  the  practice  of  the  Court,  thereby  admits  the  right  of  the 
Court  to  apply  its  general  practice.    A  bond  in  an  Admiral- 

1  The  Mary,  9  Crancft  R.  143.  2  The  Societe,  ibid,  209. 

_„  3«Bro.  Civ.  and  Ad.  Law,  97,  412;  The  Alligator,  1  Gall.  R.  145.  — 
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ty  canse  is,  to  all  intents  and  purposes,  a  stipulation  in  th« 
Admiralty.^ 

The  object  of  the  stipulation,  which  is  required  on  the  ad- 
mission of  a  claim,  is  to  secure  to  the  lil^llant  the  payment 
rf  the  costs,  which  may  be  i-ncurred  by  the  defence,  in  case 
the  claim  shall  not  be  sustained  by  the  decree  of  the  Court* 

By  the  rules  of  the  Circuit  Court  of  the  United  States  fcnt 
the  First  Circuit,  in  civil  causes  of  Admiralty  and  maritime 
jurisdicticm)  it  is  provided,  that,  in  all  cases  of  proceedings 
m  rentj  the  claimant  shall  verify  his  claim  of  property  by 
affidavit,  and  in  such  cases  (unless  where  it  is  otherwise 
provided  by  statute)  he  shall  file  a  stipulation  with  sureties, 
for  the  payment  of  all  costs  which  shall  be  decreed  againsl 
him,  as  well  in  the  District  Court,  as  on  appeal  in  the  appet> 
late  Court,  in  case  he  shall  fail  to  support  his  claim.* 

Where  a  party  claims  property,  or  the  proceeds  of    168 
property  libelled,  he  will  bd  required  to  file  a  security, 
according  the  rules  of  the  Court ;  and,  if  he  neglects  to  do  it^ 
the  claim  will  be  disregarded.' 

By  the  rules  in  Admiralty  cases,  in  the  District  Court  of 

the  United  States  for  the  Southern  District  of  New  York,*  (a) 

*  it  is  provided,  that  no  claim  shall  be  received,  or  third  per- 

son  permitted  to  intervene,  unless  a  stipulation  for  the  bea* 

efit  of  whom  it  may  concern  shall  be  first  entered  into,  by 

1  The  Alligator,  1  Gall.  R.  145 ;  The  Octavia,  1  Mason  R.  149 ;  McLel? 
Ian  V.  V.  States,  1  Gall.  R.  227.  «  Rule  14. 

»  The  Lottiselta,  2  Gall.  R.  307.        ,   *  Rules  14, 17, 18,  19,  20,  21,  29. 


{a)  See  Appendix,  Rules  37,  44,  55,  89,  91,  92,  96,  97,  98.    See  New 
Rules  of  the  U.  S.  Supreme  Court,  26,  28,  29,  39. 
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at  least  one  resident  of  the  District,  in  the  sum  of  $250,  con- 
ditioned that  the  claimant  shall  pay  all  such  costs  and  dant 
ages  as  shall  be  awarded  against  him  by  the  Court,  or,  in 
case  of  appeal,  by  the  appellate  Court ;  and  the  competency 
of  the  surety  shall  be  examined  by  the  Clerk  on  oath,  and 
allowed  by  him.  The  liballant  may,  on  special  causes  shown, 
move  for  greater. or  better  security  in  any  cause  where  se- 
curity has  been  given.  A  claim  may  be  put  in,  at  any  time 
afler  the  service  of  process,  whether  in  open  Court  or  not, 

and  before  the  defaults  are  entered ;  and  when  it  shaU 
166    be  put  in,  at  any  other  time  than  on  the  making  the 

usual  proclamations  for  all  persons  interested  to  appear 
and  defend,  notice  of  the  time  of  filing  it  should  be  given ; 
Otherwise  the  libellant  shall  not  be  bound  to  regard  tlie  claim. 
^o  claim  shall  be  filed,  unless  it  shall  be  sworn  to ;  and,  un- 
less the  claim  be  perfected  by  the  stipulation,  according  to 
the  rules  of  the  Court,  it  will  be  treated  as  a  nullity,  and  the 
defaults  entered.  The  defaults  may  be  entered,  unless  a 
claim  be  filed  with  the  Clerk  on  the  return  day  of  the  pro- 
cess, or  within  such  further  time  as  the  Court,  on  cause 
diown,  ihay  allow ;  and  the  entering  of  the  defaults  shall 
exclude  all  claims  from  being  afterwards  filed,  except  by  * 
fecial  leave  of  the  Court.  The  libellant  may,  within  ten 
days  after  the  filing  the  claim,  file  exceptions  thereto,  for 
insufficiency  or  irrelevant  Siatter,  which  exceptions  should 
briefly  and  clearly  specify  the  parts  excepted  to,  by  the  line 
and  page  of  the  papers  in  the  Clerk's  office ;  whereupon  the 
party  claiming  shall,  within  four  days,  give  notice  to  the  li- 
beUant  of  his  submission  to  the  exceptions  as  well  taken,  or 
set  down  the  exceptions  for  hearing,  and  give  four  days  no- 
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tke  thereof,  for  the  earUest  day  of  juiisdktioa  aftemarfg. 
In  exceptions  for  irrelevancy,  if  the  exceptions  be  sub- 
mitted to,  or  be  allowed  by  the  Court,  or  the  hearing  167 
be  not  duly  brought  on,  the  matter  excepted  to  shall  be 
struck  out  of  the  claim,  by  the  Clerk.  If  the  party  submit 
to  the  exceptions  for  insufficiency,  he  must  put  in  ft  new 
elaim,  within  four  days  after  notice  of  this  submission ;  and^ 
if  his  exceptions  be  allowed  within  such  time  as  the  Court 
flball  direct,  and  if  the  hearing  of  the  exceptions  shtM  not  be 
duly  brought  on,  or  the  further  claim  duly  put  in,  the  claim 
excepted  to  shall  be  treated  as  a  nullity,  and  the  defaults  of 
the  party  entered. 

In  the  cases  of  seizures  and  libels  to  enforce  forfeitures 
for  violations  of  the  laws  of  the  United  States,  which  are 
triable  in  the  Admiralty,  before  a  claimant  can  be  admitted 
to  defend,  he  is  required,  by  the  laws  of  the  United  States, 
to  give  bond  to  defend  the  prosecution,  and  to  respond  the 
cost  in  case  he  shall  not  support  his  claim.^  ' 

The  provision  of  the  Act  of  Congress  of  1790,  ch.  62,  sec. 
67,  was  as  follows :  <' And  if  no  person  shall  appear  to 
claim  such  ship  or  vessel,  goods,  wares,  or  merchandise,  th^ 
same  shall  be  adjudged  to  be  forfeited ;  but  if  any 
person  shall -appear  before  such  judgment  of  forfeiture,  168 
and  claim  any  such  ship  or  vessel,  goods,  wares,  or 
merchandise,  and  shall  give  bofld  to  defend  the  prosecution 
thereof,  and  to  respond  the-cost  in  case  he  shall  not  support 
his  claim,  the  Court  shall  proceed  and  determine  the  cause 
according  to  law."  The  provision  in  the  Act  of  Congress 
rf  1799,  ch.  128,.  sec.  89,  is  as  follows :    « If  no  persons  shaD 

I  Act  of  Congregs,  ITSO.  ch.  62,  S  67;  Act  of  Congress,  1799,  ch.  128,  «  89. 
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appear  and  claim  any  such  ship  or  vessel,  goods,  waxes,  on 
merchandise,  and  give  boml  to  defend  the  {»osec«lioii 
thereof  and  to  respond  the  cost  in  case  he  shall  not  support 
his  claim,  the  Coiut  shall  proceed  to  hear  and  determine 
the  cause  according  to  law."  The  bond,  required  to  be 
given  by  the  Act  of  1799,  is  considered  to  be  a  stipuhttion 
According  to  the  course  of  Admiralty  practice,  when  entered 
into  in  an  Admiralty  cause.*  (a) 

Whether,  in  a  case  where  a  party,  interested  in  property 
fibelled,  is.  unable  to  find  sufficient  sureties  in  his  stipula* 
tion,  his^laim  can  be  admitted  on  a  juratory  caution,  is  not 
known  to  have  be^  decided.     The  rules  of  the  Admiralty 

Courts,  which  have  been  referred  to,  require  surety  or 
169    sureties  in  the  stipulation  of  the  claimant.     The  Act 

of  Congress  requires,  in  the  cases  referred  to,  that  th€ 
claimant  shall  "  give  bonds "'  to  respond  the  cost.  The  Act 
of  1790  required  that,  if  no  person  should  appear  to  claim 
the  property  libellpd,  it  should  be  "  adjudged  to  be  forfeited." 
The  Act  of  1799  provides,  that,  if  no  person  appears  to' 
claim  the  property,  and  to  give  bond  to  defend  the  prosecu* 
lion,  and  respond  the  cost,  "the  Court  shaU  proceed  to  hear 
and  determine  the  cause  according  to  law."  It  would  seeifl 
strange,  under  the  laws  of  the  United  States,  if  a  party, 
unable  to  find  security  in  a  stipulation  or  bond,  should  be 
deprived  of  a  right  to  claim  his  property  libelled,  and  to 
defend  against  a  prosecution  to  enforce  a  forfeiture,  when, 

I  Nelson  et  al.  ».  United  States,  Pet  C.  C.  R.  235. 


(a)  Lane  v.  Townsend,  Ware  R.  286. 


m  an  Admiralty  suit  m  personam,  he  is  relieved  by  the  jiK 
ratoiy  caution  from  the  general  obligation  to  find  siu-eties.* 
Should  such  a  case  occur,  it  would  seem  to  be  the  duty  of 
the  proctor  for  the  party,  wishing  to  defend  against  any  libel 
in  rem,  and  luiable  to  find  smeties  in  a  stipulation  or  bond  to 
respond  the  cost,  to  tender  the  juratory  caution  in  behalf  dT  / 
his  client,  and  to  pray  the  Court  to  receive  it.    The  provi- 
sion of  the  Act  of  1799,  that  the  Court,  in  case  that  HO 
ckim  or  bond  with  surety  shall  be  put  in,  "shall  pro- 
ceed to  hear  and  determine  the  cause  according  fo    IW 
law,"  would  seem  to  give  the  Court  the  full  power  of 
tn  Admiralty  Court  over  the  whole  subjy  t. 

A  claim  may  be  interposed  in  the  Admiralty  by  the  ttu^ 
owner  of  goods,  attached  as  the  property  of  the  defendant, 
but  which  do  not  belong  to  him.  The  interest  of  the  own- 
er should  be  propounded,  and  security  given,  according  to 
the  practice  of  Admiralty  Courts,  to  pay  the  costs,  in  case 
the  claimant  fails  to  substantiate  his  claim  of  property. '  The 
Ubellant  may  also  be  required  to  give  security  for  the  costs. 
During  tfie  pendency  of  the  case,  the  goods  are  kept  in  the 
custody  of  the  Court,  and  if  the  claimant  proves  his  intep* 
est,  a  decree  of  restitution  and  for  costs  is  made.  If  he 
fails,  a  decree  is  rendered  against  him  and  for  the  costs 
which  be  has  occasioned.^ 

The  party  clainiant  in  this  case  may  appear  in  person 
before  the  Judge,  or  by  his  proctor,  and,  according  to  the 
old  form,  allege  as  follows : 
•     "  I  exhibit  my  proxy  literally  for  N.,  and  I  make  myeetf 

I  Olerke'8  Prax.  Tit.  38. 
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a  party  to  the  same,  and  to  all  in  better  right    Moreover  I 
^allege  to  every  effect  in  law,  that,  at  the  time  of  the  inter- 
position of  the  arrest,  my  client  was  in  peaceable  and 

171  quiet  possession  of  the  goods  attached,  not  by  force, 
concealment,  threats,   nor  at    the   will   of  another. 

And,  therefore,  I  pray  that  possession  of  these  goods  be 
decreed  to  my  client  hi  preference  to  all  others,  and  that  he 
be  maintained  in  his  possession ;  that  the  attachment 
which  was  interposed  by  others  by  the  authority  of  the 
Ck>urt  may  be  dissolved,  and  that  justice  and  right  be  done 
and  administered."^ 

If  this  allegation  be  denied,  an  answer  must  be  filed,  and 
a  time  of  proof  and  trial  will  be  assigned. 

In  the  Admiralty  Courts  in  England  the  practice  is,  in  the 
first  instance,  to  proceed  in  a  possessoiy  suit ;  and  a  party, 
obtaining  a  decree  for  the  possession,  will  be  required  to  be 
bound  with  a  fidejussory  security,  to  answer  the  other  party 
in  a  petitory  action,  in  which  the  question  of  title  will  be 
determined.  In  this  stipulation  he  will  be  bound  to  restore 
the  goods  without  waste,  in  case  the  other  party  shall  obtain 
a  decree  in  his  favor  in  the  petitory  suit.  This  must  be  dcme, 
when  the  party,  against  whom  a  decree  has  been  rendered 
in  the  possessory  cause,  shall  pray  for  a  proceeding  in 

172  a  petitdry  cause,  or  shall  protest  against  a  proceeding 
in  the  same.    The  goods,  in  such  a  case,  are  appraised 

by  the  order  of  the  Court.  If  the  parties  will  not  agree  to 
proceed  in  a  petitory  cause,  the  party  succeeding  in  the  pos- 
tessory  cause  may,  by  a  libel  de  novo,  in  order  to  confinn 

1  Gierke's  Prax.  Tit.  42;  HaU'sAd.  Prac.  84. 
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his  rights  proceed  in  a  petitory  cause,  and  obtain  a  sentence 
in  petitorio  confinning  his  title.  New  evidence  may  be  in^ 
troduced,  as  well  as  the  testimony  taken  in  the  possessory 
cause,  and  faith  and  credit  are  given  to  the  proceedings  in 
that  cause ;  for  the  records  in  one  judgment  are  proofs  in 
another.  The  party  against  whom  the  decree  is  rendered 
in  the  possessory  cause  may  institute  a  petitory  cause,  and 
he  will  obtain,  if  he  shall  succeed,  a  decree  for  a  restituti<m 
of  the  goods  and  for  his  costs.  The  course  of  the  trial  is 
according  to  the  general  practice  in  maritime  causes  in 
CJourts  of  Admiralty. 

While  a  possessory,  or  petitory,  caus3  i^ending,  the  goods 
are  kept  in  the  custody  of  the  Court,  or  delivered  into  the 
hands  of  some  impartial  person.  But,  if  the  goods  are  per- 
ishable, or  likely  to  become  lessened  in  value,  the  Court  wiH 
although  opposition  be  made,  decree  a  valuation  of  the 
goods ;  and  the  value  is  to  be  deposited  in  Court,  173 
for  the  use  of  the  party  who  may  succeed  in  the 
causc^ 

In  the  United  States,  where  goods  have  been  attached  as 
the  property  of  one  person,  in  which  another  has  claimed  a 
property,  the  usual  course  has  been  a  replevin  process  by 
the  party  claiming,  or  actions  of  trespass  or  trover,  instituted 
in  the  State  Courts.  But  the  proceedings,  before  related,  ac- 
cording to  the  ancient  practice  of  the  Admiralty,  are  more 
convenient  and  speedy,  and  the  course,  which  would  be 
adoptedj  would  be  a  single  petitory  cause,  or  claim,  on  which 
all  the  questions  would  be  determined,  and  in  which  vaii- 

1  Gierke's  Prax.  Tit.  49, 43. 
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(Htt  claimants  might  join  together,  after  the  admission  of 
tfceir  respectiV^e  claims,  and  the  whole  matter  he  decided  in 
Ode  trial,  as  an  episode'  to.  the  main  cause,  which,  in  the 
ease.,  of  numerous  claimants,  would,  at  Common  Law, 
il^uire  numerous  trials.    - 
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CHAPTER  Vn.  174 

THE  DEUVERY  OF  PROPERTY  UPON  BAH.. 

The  Admiralty  Courts  may,  in  the  exercise  of  a  sound 
discretion,  deliver  the  property  libelled  or  arrested,  in  a  civil 
cause  .of  Admiralty  jurisdiction,  upon  bail  or  security  for  its 
value,  (a) 

The  practice  of  delivering  on  bail  a  ship  arrested,  in  a 
cause  of  possession,  is  not  of  a  very  ancient  date  ;  but,  in 
consequence  of  damage  being  sustained  by  ships  lying  for 

a  length  of  time  in  harbour,  the  Court  has  been  induced  to 

I 

deliver  them,  on  bail  being  substituted,  in  place  of  the  ship  \ 
itself  to  answer  the  demand  set  up  in  the  cause.* 

Bail  in  Admiralty,  upon  the  delivery  of  property,  will  not 
be  reduced;  upon  the  ground  that  the  property  brought  less 
upon  a  sale  than  the  appraised  value. 

Bail,  in  a  case  of  disputed  ownership,  is  given  for  the 
value  of  the  ship  and  her  intermediate  earnings.*    But, 
there  is  a  difficulty,  in  the  Admiralty  in  England,  res-     175 
pecting  the  jurisdiction  of  the  Court  over  accounts  be- 
tween part  owners,^  which  does  not  exist  in  the  Admiralty 

1  The  Peggy,  4  Rob.  R.  304. 

«  The  Partridge,  1  Hagg.  R.  81 ;  The  Apollo,  ibid,  306. 

3  The  Apollo,  1  Hagg.  R.  313. 


(a)  Where  proceedings  wt  rem  are  had  in  the  Admiralty  for  salvage,  neither 
party  is  bound  to  obtain  a  delivery  of  the  ship  and  cargo  on  bail ;  and  it  is 
no  default  on  either  side,  to  wait  for  the  regular  termination  of  the  salvage 
proceedings.— The  Nathaniel  Hooper,  3  Sumner  R.  542. 
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practice  of  the  Courts  of  the  United  States.  A  claimant's 
bond,  for  thei,  safe  return  of  a  vessel  to  a  particular  port  in 
England,  is  not  considered  forfeited  upon  her  being  carried 
into  another  port  in  England  in  distress,  where  she  was  ar- ' 
rested,  by  the  process  of  the  Admiralty  Court,  in  suits  for 
salvage  and  wages,  for  she  is  in  her  general  home  ;  and  it 
is  suggested  that  the  form  of  the  bond  in  such  a  case  should 
be  "  to  return,"  without  mention  of  a  particular  port.* 

In  a  collision  case  the  ship  arrested  may  be  delivered 
upon  bail.* 

In  the  Admiralty  Courts  of  the  United  States,  in  all  civil 
causes,  except  perhaps  those  of  bottomry  and  hypothecation, 
it  is  usual  for  the  Court,  upon  application,  to  deliver  the 
property  to  the  claimant,  from  whose  possession  it  has  been 
taken,  upon  bail  or  stipulation,  with  ample  security,  condi- 
tioned, in  some  cases,  for  the  restoration  of  the  prop 
176  erty,  in  others,  for  the  payment  of  the  amount  which 
may  be  decreed  to  the  libellant  and  his  costs.' 

In  the  case  of  a  bottomry  bond,  or  an  express  hypotheca- 
tion, it  is  not  usual  to  deliver  the  property  libelled  upon  bail, 
except  by  consent ;  because  it  would  deprive  the  lender  of 
the  very  security  given  by  the  contract  upon  which  the  ac- 
tion is  founded,  and  the  Court  will  not  expose  him  to  the 
slightest  hazard  in  relation  to  the  sureties  of  the  claimant. 
But,  upon  a  deposit  in  Court  of  the  amount  of  a  bqttomry  or 
hypothecation  bond,  together  with  a  sufficient  sum  to  cover 
the  costs  of  the  suit,  it  may  be  presumed  that  it  would  be 
delivered  on  the  claimant's  stipulation ;  for  it  is  the  maxim 

1  The  Margaret,  2  Hagg.  R.  275.  «  The  Dundee,  1  Hagg.  R.  109. 

^-  »  The  Alligator,  1  Gall.  R.  146. 
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of  the  Admiralty,  that  "ships  are  made  to  plough  the  ocean, 
not  rot  by  the  walP ;  and  it  is  hardly  to  be  supposed  that 
the  Court,  in  a  disputed  case,  which  might  remain  a  consi- 
derable time  in  litigation,  would  require  that  a  sale  of  a  ship 
should  be  forced,  or  that  she  ^h<^M  "  eat  her  head  off* 
in  custody  fees  and  expenses.         ^F 

The  mode  of  obtaining  a  delivery  of  property  on  bail  is 
by  presenting  a  summary  petition  to  the  Court,  which 
is  usually  determined  speedily  upon  due  notice  being  177 
given  to  all  parties.  In  a  case  where  it  may  be  ne- 
cessary to  ascertain  the  value,  so  as  to  fix  the  amount  for 
which  the  bail  stipulation  should  be  taken,  an  appraisement 
is  made  by  discreet  and  competent  persons  appointed  by  the 
Judge.  There  are  usually,  in  causes  of  importance,  three 
appraisers  appointed ;  but  in  causes  of  small  amount,  except 
in  libels  of  informations  for  forfeitures,  where  the  course  is 
directed  by  Act  of  Congress,  a  less  number  is  appointed 
The  appraisers  are  required' to  be  sworn  to  the  faithful  dis- 
charge of  their  duty  in  such  manner  as  the  Judge  may  di- 
rect in  the  commission,  except  in  cases  of  libels  of  informa- 
tions for  forfeitures.  The  appraisement^  is  returned  by  the 
appraisers,  with  the  commission,  to  the  Court. 

In  the  High  Court  of  Admiralty  in  England,  in  a  posses- 
sion cause,  the  valuation  of  the  ship  betng  impeached,  a 
new.  appraisement  was  pennitted  at  the  expense  of  the 
party  applying.* 

An  application  for  a  delivery  of  the  property  libelled  on 
bail  often  accompanies  the  claim,  or  is  embodied  in  it 
In  that  case  the  stipulation  is  generally  framed  binding 

1  The  Margaret,  2  Hagg.  R.  375,  note. 
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j  178  the  claimant  and  his  sureties  to  pay  the  amount 
which  may  be  decreed  and  the  costs,  or  to  pay  the 
costs  and  restore  the  property  where  restoration  may  be  re- 
quire^. In  other  cases  the  stipulations -for  these  objects  are 
^nerally  distinct  proceedings. 

In  the  District  Co^fOS^f  the  United  States  for  the  District 
of  Massachusetts,  in  civil  causes  of  Admiralty  jurisdiction, 
in  which  the  United  States  are  not  interested,  the  proceed- 
ings relative  to  the  delivery  of  property  on  bail,  when  the 
convenience  of  suitors  may  require  it,  are  transacted  by  the 
Judge  out  of  Court,  in  the  Clerk^s  office,  due  notice  being 
jgiven  to  all  parties  interested. 

In  possession  causes  the  bail  bond,  or  stipulation,  looks 
only  to  the  event  of  the  loss  of  the  ship  and  the  payment  of 
the  estimated  value  to  the  owner.^ 

Congress  has  made  the  following  provisions  respectiog 
the  delivery  on  bail  of  property  libelled  for  forfeiture.  % 
the  Act  of  March  2d,  1799,  sec.  89,  it  is  provided,  tha<, 
^  upon  the  prayer  of  any  claimant  to  the  Court,  that  any 
i»bip  or  vessel,  goods,  wares,  or  merchandise,  so  seized  and 
prosecuted,  or  any  part  thereof  should  be  deUvered  te 
179  -such  claimant,  it  shall  be  lawful  for  the  Court  to  ap- 
point three  proper  persons  to  appraise  such  ship  or 
vessel,  goods,  wares,  or  merchandise,  who  shall  be  swojn 
in  open  Court  for  the  faithful  discharge  of  their  duty ;  and 
such  appraisement  shall  be  made  at  the  expense  of  the  pa^ 
ty  on  whose  prayer  it  is  granted  ;  and  on  the  retum  of  such 
ftpi^aisement,  if  the  claimant  shall,  with  one  or  more  siue- 
ties,  to  be  approved  of  by  the  Court,  execute  a  bond  in  tite 

»  The  Apollo,  1  Hagg.  R.  314 
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usual  form  to  the  United  States  for  the  payment  of  a  sum 
equal  to  the  siun  at  which  the  ship  or  vessel,  goods,  wares, 
or  merchandise,  so  prayed  to  be  delivered  are  appraised, 
and  moreover  produce  a  certificate  from  the  Collector  of  the 
District  wherein  such  trial  is  had,  and  of  the  Naval  Officer 
thereof,  if  any  there  be,  that  the  duties  on  the  goods,  wares, 
and  merchandise,  or  tonnage  duty  on  the  ship  or  vessel  so 
claimed,  have  been  paid  or  secured  in  like  manner  as  if  the 
goods,  wares,  or  merchandise,  ship  or  vessel  had  been  legal- 
ly entered,  the  Court  shall  by  rule  order  such  ship  or  vessel,    . 
goods,  wares,  or  merchandise  to  be  delivered  to  the  said 
claimant,  and  the  said  bond  shall  be  lodged  with  the  pro- 
per officer  of  the  Court,  and,  if  judgment  shall  pass  in  favor 
of  the  claimant,  the  Court  shall  cause  the  said  bond  to  be 
cancelled ;    but  if  judgment  shall  pass   against  the 
claimant  as  to  the  whole  or  any  part  of  such  ship  or    180 
vessel,  goods,  wares,  or  merchandise,  and  the  claimant 
shall  not  within  twenty  days  thereafter  pay  into  the  Court, 
or  to  the  proper  officer  thereof,  the  amoxmt  of  the  appraised 
value  of  such  ship  or  vessel,  goods,  wares,  or  merchandise, 
so  condemned,  with  the  costs,  judgment  shall  and  may  be 
granted  upon  the  bond,  on  motion  in  open  Court,  without 
further  delay." 

By  the  Act  of  April  6th,  1832,  Congress  has  provided,  Wa.  C( 
"that,  in  any  cause  of  Admiralty  and  maritime  jurisdiction,^  ^-t|  J  ^^^v 
or  other  case  of  seizure,  depending  in  any  Court  of  the  Uni-  Li.    ^  ^ 
ted  States,  any.  Judge  of  the  said  Court  in  vacation  shall  |    y 
have  the  same  power  and  authority  to  order  any  vessel  or 
cargo  or  other  property  to  be  delivered  to  the  claimants, 
upon  bail  or  bond  under  the  statute,  as  the  case  may  be,  or 

12 


V  *. 


^A. 


170  THE   DELIVERY   OF  [cH.  VII. 

to  be  sold  when  necessary,  as  the  said  Court  now  has  in 
term  time,  and  to  appoint  appraisers  and  exercise  every 
other  incidental  power  necessary  to  the  complete  execution 
of  the  authority  herein  granted ;  and  the  said  recognizance 
of  bail  or  bond  under  such  order  may  be  executed  before 
the  Clerk,  upon  the  party's  producing  the  certificate  of  the 
Collector  of  the  District  of  the  sufficiency  of  the  security 

ofiered ;  and  the  same  proceedings  shall  be  had,  in 
181     case  of  said  order  of  delivery  or  of  sale,  as  are  now 

had  in  hke  cases  when  ordered  in  term  time  ;  provided 
that  upon  every  such  application,  either  for  an  order  of  de- 
livery or  of  sale,  the  Collector  and  Attorney  of  the  District 
shall  have  reasonable  notice  in  cases  of  the  United  States, 
and  the  party  or  counsel  in  all  other  cases." 

A  Court  of  Admiralty,  without  any  statute  upon  the  sub- 
ject, may,  in  a  civil  cause  of  maritime  jurisdiction,  deliver 
property  on  bail  and  take  a  fidejussory  caution  or  stipula- 
tion, and  render  judgment  and  execution  thereupon  in  a 
summary  manner ;  nor  is  it  mstterial  whether  the  form  of 
the  security  taken  be  a  sealed  instrument,  or  a  stipulation 
in  the  nature  of  a  cognizance ;  for,  being  given  voluntarily, 
upon  the  appUcation  of  the  party, -it  is  apud  dcta^  and  the 
Court,  having  jurisdiction  over  the.  principal  cause,  has 
power  over  all  the  incidents,  and  may,  by  monition,  attach- 
ment, or  execution,  enforce  its  decrees  against  all  who  be- 
come  parties  to  its  proceedings.^ 

In  the  Exchequer  Court  in  England,  property  is  not  de- 
livered on  bond,  unless  it  be  perishable,  or  the  Government 
oflicers  have  been  guilty  of  delays  in  the  prosecution  ; 

1  The  Alligator,  1  Gall.  R.  145  j  The  Octavia,  1  Mason  R.  149. 
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but  in  the  Admiralty  a  more  liberal  practice  is  adopt-  182 
ed.^  An  indiscriminate  delivery  of  property  libelled 
on  bail  is  not  a  correct  practice.*  The  provision  of  the  Act 
of  Congress  of  March  2d,  1799,  does  not  extend  to  any  cases 
except  those  of  seizures  under  that  Act,  nor  is  it  compulsory 
upon  the  Court.  It  rests  in  sound  discretion  whether  prop- 
erty^ libelled  shall  be  delivered  on  bail  in  any  case.'  If  a 
party  has  property  delivered  to  him  on  bail,  he  is  estopped 
to  contest  the  validity  of  the  security.*  If  the  bail  bond,  or 
stipulation,  should  not  be  rightfully  taken,  the  Admiralty 
has  the  power  to  compel  by  its  process  a  redelivery  of  the 
property.^ 

In  instance  revenue  causes  in  the  Admiralty,  the  judg- 
ment upon  the  bond,  given  for  the  delivery  of  the  property, 
pursuant  to  the  Act  of  1799,  should  be  in  open  Court  after 
the  lapse  of  twenty  days  after  condemnation  of  the  proper- 
ty libelled,  and  not  before.*  In  the  District  Court  of  the 
United  States  for  the  District  of  Massachusetts,  the  practice 
in  an  instance  revenue  cause,  where  the  property  libelled 
has  been  delivered  upon  bail,  is  to  keep  the  cause  in 
Court,  until  after  the  lapse  of  twenty  days  after  con-  183 
demnation,  and  then  to  move  for  a  summary  judgment 
on  the  bond  against  the  claimant  and  his  sureties.  The 
judgment  upon  the  bond  is  an  incident  to  the  original 
cause,  and  upon  appeal  the  bond  follows  the  cause,  and, 
upon  affirmation  of  the  decree  in  the  appellate  Court,  the 
fruits  of  the  bond  may  be  obtained  in  the  same  way  as  in 
the  inferior  Court.^    But  it  has  been  decided,  in  the  Circuit 

1  The  Struggle,  1  Gall.  R.  477.        «  Ibid.        'Ibid.        *  Ibid.        3  Ibid. 
«  McLeUan  V.  United  States,  1  Gall.  R.  227.        ^  ibid.    , 
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Court  of  the  United  States  for  the  Third  Circuit,  that  upon 
an  affinnation,  in  the  Circuit  Court,  of  a  sentence  of  cc«i- 
demnation    in  a   revenue   instance  cause,   the   summary 
judgment  may  be  immediately  rendered  upon  the  bond 
against  the  claimant  and  his  sureties,  without  waiting  the 
lapse  of  the  twenty  dayis,  the  Court  considering  the  bond 
as  an  Admiralty  stipulation,  and  the  delay  of  judgment  on 
the  bond  for  twenty  days  after  condemnation  as  only  ap- 
plicable ,to  the  proceedings  in  the  District  Court.*    If  has 
been  decided,  in  the  Circuit  Court  of  the  United  States  for 
the  First  Circuit,  that  when  any  of  the  parties  to  such  an 
Admiralty  bond  or  stipulation  dies,  pending  the  proceed- 
ings, the  Court  has  a  right,  in  the  exercise  of  its  gene- 
184    ral  Admiralty  jurisdiction,  to  reach  the  effects  of  the 
deceased  in  the  hands  of  his  representatives.     Sepa- 
rate judgments  and  executions  may  be  taken  against  the 
surviving    parties,    and   a   simultaneous  proceeding   had 
against  the  personal  representatives  of  a  deceased  party. 
In  such  a  case,  if  the  surety  brings  the  money  into  Conrt, 
subject  to  its  order,  the  Court,  in  the  exercise  of  the  equita- 
ble jurisdiction  of  the  Admiralty,  will  allow  th6^  Attorney  of 
the  United  States  to  proceed  against  the  principal  in  the  bond 
and  his  representatives,  in  the  name  of  the  United  States, 
to  enforce  an  indemnity  for  the  benefit  of  the  surety.^ 

By  the  rules^  (a)  of  the  Circuit  Court  of  the  United  States 
for  the  First  Circuit,  it  is  provided,  that,  in  all  cases  of  atteich- 

1  Nelson  et  al.  v.  United  States,  Pet.  C.  C.  R.  236. 

«  The  Octavia,  1  Mason  R.  149.  3  Rules  10,  15, 16,  27, 28. 


(a)  The  Act  of  Congress  of  March  14,  1848,  places  attachment  in  tlie 
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ment  under  Admiralty  process,   the  attachment  may  be 
dissohred  on  the  parties  giving  a  stipulation  with  sureties  to 
the  same  efiect  as  in  cases  of  arrest ;  and  in  ail  proceeding* 
in  rem,  where  the  property  is  perishable,  the  Court  will,  on 
application  of  either  party,  direct  an  appraisement  and 
delivery  on  payment  of  the  value  into  Court,  (»  a  sate,  as 
circumstances  may  require ;.  and  in  proceedings  in  rern^ 
where  the  case  is  not  otherwise  provided  for  by  statute, 
the  Court  wiU,  in  its  discretion,  deliver  the  property  to    186 
the  claimant,  on  his  giving  a  stipulation  with  sureties 
without  delay  to  pay  the  amount  of  the  appraised  value  of 
such  property  into  Court,  or  so  much  as  the  Court  shadl 
order  or  decree,  whenever  the  same  shall  be  ordered  or 
decieed  by  the  District  Court,  or  on  aj^al  by  the  aj^llate 
Court,  without  delay ;  and,  if  such  payment  be  not  made 
within  ten  days  after  such  order  or  decree,  and  no  appeal 
intervene  in  the  principal  cause,  the  Court  will  direct  exe- 
cution immediately  to  issue  of  course  against  all  the  parties 
to  such  stipulation^     If,  in  possessory  suits,  after  decree  for 
either  party,  the  other  shall  make  appUcation  to  the  Coqrt 
for  a  proceeding  in  a  petitory  suit,  the  property  shall  not  be 
delivered  over  to  the  prevailing  party  until  after  an  appraise- 
ment is  made,  nor  until  he  shall  give  a  stipulation  with 
sureties  to  restore  the  same  property  without  waste,  in  case 
his  adversary  shall  prevail  in  the  petitory  suit,  and  also  to 
abide,  as  well  all  interlocutory  orders  and  decrees,  as  the 
final  sentence  and  decree  of  the  District  Court,  and,  on 


United  States  Courts  on  the  same  footing  with  those  in  the  State  Cottrta, 
regards  their  dissolution. 
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appeal,  of  the  appellate  Oourt^  and  pay  the  costs.     Stipiala- 
tions  in  Admiralty  and  maritime  suits  may  be  given 

186  in  open  Court,  or  before  such  commissioner  or  com- 
missioners as  shall  be  duly  authorized  by  the  Court 

for  that  purpose. 

In  the  rules^  (a)  of  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  in  civil  causes  of  mari- 
time jurisdiction,  there  are  similar  provisions,  relative  to  the 
dissolution  of  an  attachment  of  property  under  Admiralty 
process,  and  to  the  delivery  of  property  on  bail  in  posses- 
sory suits.  It  is  also  provided  by  those  rules,  that  no  pro- 
perty, in  the  custody  of  any  officer  of  the  Court,  shall  be 
delivered  up  without  the  order  of  the  Court ;  but  such  ordef 
may  be  entered  of  course  by  the  Clerk,  on  filing  a  written 
consent  thereto  by  the  proctor  of  the  party  in  whose  behalf 
it  is  detained.*  Where  proceedings  on  a  decree  shall  not 
be  stayed  by  an  appeal,  and  the  decree  shall  not  be  fulfilled 
^  or  satisfied  in  ten  days  after  notice  to  the  proctor  of  the 
party  against  whom  it  shall  be  rendered,  "it  shall  be  of 
course  to  enter  an  order  that  the  sureties  of  such  party,  for 
the  appraised  or  agreed  value  of  property  delivered  on  sti- 
pulation, cause  the  engagement  of  their  stipulation  to  be 
performed,  or  show  cause  in  four  days,  or  on  the  first  day 
of  jurisdiction  afterwards,  why  execution  should  not  be 

187  issued  against  them,  their  lands,  goods,  and  chattels, 
according  to  their  stipulation ;  and,  if  no  cause  be  then 

shown,  a  summary  judgment  shall  be  rendered  against  them 

1  Rules  26,  37,  42 .  2  Rule  69. 

(a)  See  New  Rules  of  the  U.  S.  Supreme  Court,  4,  10,  11. 
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on  their  stipulation,  and  execution  issue ;  but  the  same  may 
be  dischai^d  on  the  performance  of  the  decree  and  pay- 
ment of  ail  costs.*    The  stipulation  to  be  given  upon  the 
releasing  and  delivering  up  of  the  property,  arrested  by  the 
process  of  the  Court,  shall  be  conditioned  that  the  claimant 
and  his  sureties  shall,  at  any  time,  upon  the  order  or  decree 
of  the  Court  to  which  the  cause  may  proceed,  and  notice 
of  such  order  to  the  proctor  of  the  party  to  whom  the  pro- 
perty" shall  have  been  delivered,  bring  into  Court  the  ap- 
praised or  agrQcd  value,  and  in  default  thereof  a  summary 
judgment  may  be  entered  upon  the  stipulation,  and  execu- 
tion thereon  issued  against  the  stipulators  and  their  goods 
and  lands.*    Notice  shall  be  given  of  all  amplications  forT 
delivering  up  property  arrested  upon  stipulation,  which  | 
notice    shall  specify   the    sureties   intended  to  be  given, 
and  their  occupations  and  places  of  residence,   and  the 
sureties  shall  be  examined  as  to  their  sufficiency,  at  the  . 
time   of  hearing  their  application,  if  the   party   require  I  » 
it.^    The  Clerk  of  the  Court  shall  register  in  a  book 
each  bond  taken  for  the  appraised  or  agreed  valuation    188 
of  vessel,  goods,  wares,  and  merchandise,  and  every 
other  description  of  property  libelled  in  the  Court,  and  all 
bonds  to  prosecute  and  defend.*    In  all  cases,  where  judg- 
ment is  entered  on  a  bond  or  stipulation,  filed  with  the 
Clerk,  for  the  appraised  or  agreed  value  of  any  property 
libelled,  he  shall  receive,  in  addition  to  the  amount  of  the 
bond,  interest  at  the  rate  of  six  per  cent,  per  annum,  for  the 
time  which  shall  intervene  between  the  entry  of  the.  judg- 
ment and  the  day  when  the  money   shall  be  paid  into 


'  Rule  145.  «  Rules  42,  59.  s  Rules  37,  41.         *  Rule  43. 
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Court  ;^  and  the  same  provision  is  made  in  cases  of  condem- 
nation.^ Orders  may  be  entered  of  course  by  the  Clerk,  on 
motion'  of  any  party,  for  the  appraisement  of  property 
arrested,  by  three  appraisers,  one  of  whom  shall  be  an  ap- 
praiser of  the  port  of  New  York,  one  a  warden  of  the 
said  port,  and  the  other  a  respectable  merchant  of  the 
city  of  New  York,  to  be  selected  from  the  last  panne! 
of  jurors  returned  to  the  Court,  all  to  be  nominated  by 
the  Clerk;  or.  a  special  ^order  for  an  appraisement  by 
other  persons  may  be  moved  for,  or  may- be  entered  of 
course  upon  filing  a  stipulation  of  the  libellant's  and  claim- 
ant's  proctors    to    that  effect,    containing  the   names    of 

such  appraisers.'     The  appraisers  must  be  sworn,  or 
189    affirmed,  to  the  faithful  discharge  of  their  trust,  before 

executing  it,  before  the  Clerk  or  his  deputy  (who  are 
appointed  commissioners  for  this  purpose) ;  and  they  are  re- 
quired to  give  notice  of  the  time  and  place  of  making  the 
appraisement,  by  affixing  the  same  in  some  conspicuous 
place  in  the  Marshal's  office,  that  all  persons  concerned  may 
be  informed  thereof  and  heard  before  the  appraisers ;  and 
the  appraisement  must  be  returned  to  the  Clerk's  office.*  No 
property  shall  be  released  from  detention  upon  appraisement 
and  surety,  until  the  costs  and  charges  of  the  officers  of  the 
Court,  to  be  allowed  by  the  Court  so  far  as  the  same  shall 
'have  accrued,  shall  first  be  paid  by  the  party  at  whose  in- 
stance the  appraisement  shall  take  place ;  and  the  fees  of 
the  appraisers  are  also  required  to  be  first  paid  by  the  same 
party .^    In  cases  of  condemnation,  where  bonds  have  been 


J  Rule  71.  2n,id.        ^  3  Rules  62,  63. 

<  Rule  44,  altered  by  Rule  66.    See  Appendix.       5  Rule  68. 
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executed  for  the  payment  of  the  apporaised  or  agreed  value 
of  property,  and  in  eaise  of  mitigations  of  forfeitures  by  the 
Secretary  of  the  Treasury,  the  gross  amount  of  the  monej^ 
payable  in  either  case  shall  be  paid  into  Court.* 

In  cases  where  the  United  States  is  a  party,^  no  dielivery 
on  bail  ought  to  be  made,  without  notice  to  the  Attor- 
ney of  the  United  States,  and  a  hearing  before  the  19ft 
Judge.  The  Government  have  a  right  to  be  heard, 
as  to  the  propriety  of  a  deUvery  on  bail,  the  appointmsent  of 
appraisers,  and  the  sufficiency  of  the  bail ;  and  no  delive^ 
ry  should  be  made  until  all  objections  have  been  heard  and 
considered.* 

In  the  proceedings  of  an  Admiralty  Court  m  renhy  the 
Court  acts  on  the  thing  itself.    It  decides  who  has  the 
right,  and  orders  the  delivery  to  the  party  having  the  right; 
and  the  property  in  contest  will  not  be  left  in  possession  of 
either  of  the  parties  demanding  it  without  security,  while  - 
the  cause  is  depending.* 

Where  the  property  does  not  follow  the  cause  into  the 
appellate  Court,  the  Court  in  whose  custody  it  is,  may 
make  any  order  respecting  it  after  an  appeal  which  circum- 
stances may  recjuire,  as  if  the  cause  were  still  pending  in 
that  Court,  and  may  order  a  sale  or  delivery  on  bail.  But, 
where  the  property  follows  the  cause  into  the  appellate 
Court,  all  jurisdiction  is  gone  from  the  inferior  Court.  In 
appeals  from  the  Vice- Admiralty  Courts  of  Great  Britain, 
and  from  the  High  Court  of  Admiralty,  the  general  course 
is  to  remit  the  final  decree  to  the  inferior  Court  for  ex- 

1  Role  48  of  the  old  Rules ;  omitted  in  Rules  of  1638. 

2  Ex  pmie  Robbins,  3  Gall.  R.  320. 

'  Jennings  v.  Carson,  4  Cranch  R.  23. 
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191  ecution,  and  the  property  is  deemed  still  in  the  posses- 
sion of  the  inferior  Court,  which  may,  pending  the 
appeal,  make  any  order  for  the  delivery  or  sale  thereof.  On 
appeals  from  the  Circuit  to  the  Supreme  Court  of  the  Uoi- 
ted  States,  the  final  decree  of  the  latter  is  directed  to  be  re- 
manded to  the  former  for  execution.  But,  on  appeals  from 
the  District  to  the  Circuit  Court,  no  authority  is  given  to 
remand  the  cause  to  the  former  for  execution ;  and  after 
an  appeal  the  property  is  removed  from  the  legal  custody 
of  the  District  Court,  and  is  no  longer  subjected  to  its  inter- 
locutory orders. 

Whenever  a  stipulation  is  taken  in  an  Admiralty  suit  for 

^  the  property,  the  stipulation  is  deemed  a  mere  substitute  for 

^  ^^  the  thing  itself,  and  the  stipulators  are  liable  to  the  exercise 

^        of  all  those  authorities  on  the  part  of  the  Court,  which  it 

/i'   ^        could  properly  exercise,  if  the  thing  itself  were  in  its  custo- 

,  ^M       dy ;  and  this  is  the  known  course  of  the  Admiralty.^ 

A. 

1  The  Palmyra,  13  Wheat.  R.  10. 
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THE  PLEADINGe. 

The  pleadings  on  the  part  of  the  defendant  usually  con- 
sist of  exceptions,  and  the  answer.  Exceptions  correspond 
with  pleas  in  abatement,  and  demurrers,  at  Common  Law. 
The  axiswer  is  like  a  plea  in  bar,  or  the  general  issue,  at 
Common  Law.^ 

In  proceedings  strictly  according  to  the  course  of  the 
Civil  Law,  the  exceptions  include  more  than  is  understood 
by  the  term  in  the  ordinary  practice  of  Courts  of  Admiralty. 
Exceptions,  in  the  practice  of  the  Civil  Law,  are  sometimes 
peremptory,  like  pleas  in  bar,  destroying,  when  sustained, 
the  action  of  the  libellant ;  or  they  merely  delay  and  post- 
pone the  libellant's  remedy  by  the  action  he  has  instituted, 
like  pleas  in  abatement.' 

This  difference  should  be  observed  relative  to  pleas  in 
abatement  at  Common  Law,  and  the  dilatory  exceptions  of 
the  Civil  Law.  Most  pleas  in  abatement,  if  sus- 
tained, utterly  destroy  the  pending  action,  and  turn  193 
the  plaintiff  round  to  seek  for  justice  by  a  new  action. 
When  a  plea  in  abatement  for  the  non-joinder  of  a  party, 
who  should  have  been  made  a  party  to  the  suit,  is  adjudged 
good,  there  is  no  mode  at  Common  Law  of  correcting  the 
omission,  and  adding  new  parties.  -  But,  in  Courts  where 
the  rules  of  practice  are  those  of  the  Civil  Law,  as  a  Chan- 

1 3  Bro.  Civ.  and  Ad.  Law,  363.  »  Ibid,  364. 
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eery  or  Admiralty  Court,  if  the  exception  of  an  omission  to 
join  proper  parties  be  sustained,  the  suit  will  not  be  de- 
stroyed ;  because  new  .parties  may  be  added  by  a  supple- 
mental bill,  or  libel.  Perhaps  there  is  no  matter  purely  in 
abatement  at  Common  Law,  which  is  fatal  to  a  suit  in  the 
Admiralty,  except  a  good  exception  founded  on  a  want  of 
jurisdiction  in  the  Court  over  the  cause.  All  other  cases  of 
exception,  founded  on  formal  objections,  do  not  destroy  the 
action,  but  are  purely  dilatory;  and  the  errors  may  be 
cured  by  amendments,  and  the  addition  of  new  parties, 
upon  such  terms  as  the  rules  of  the  respective  Admiralty 
Courts  impose,  (a) 

Exceptions,  founded  on  objections  in  matters  of  substance, 

which  in  the  Civil  Law  totally  destroy  the  hbellant's  right 

of  action,  and  which  constitute  a  complete  bar,  are 

194    called  by  the  civilians  perpetual}    They  resemble 

pleas  in  bar  and  general  demurrers  at  Common  Law. 

.  Exceptions  merely  of  a  formal  character,  and  which  ope- 
rate to  occasion  only  delay  or  postponement,  are  called  tem- 

'  porary?  An  exception  of  res  judicata^  that  the  matter  now 
drawn  into  controversy  has  been  already  adjudicated  upon, 
and  is  beyond  the  reach  of  appeal  or  revision,  or  that  a 
compromise,  or  complete  settlement  of  the  dispute,  has  been 
effected  since  the  commencement  of  the  suit,  is  an  instance 
of  a  perpetual  exception  according  to  the  Civil  Law.^ 

1  2  Bro.  Civ.  and  Ad.  Law,  362.  2  ibid,  363.  3  Ibid. 


(a)  Certain  Logs  of  Mahogany,  2  Sumn.  R.  589  j   The  William  Harris, 
Ware  R.  368. 
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The  pkadings  on  the  part  of  the  defendant,  according  to 
the  Civil  Law,  consisted  of  exceptions  perpetual  and  tem-  ^ 
porary,  and  defensive  allegations.  The  exceptions  were 
resorted  to,  when  the  defendant  could  allege  any  thing,  by 
which  the  libellant  couM  be  excluded,  evaded,  or  escaped, 
although  the  original  ground  of  his  action  might  not  be  en- 
tirely taken  away.  Thus  the  subject  matter  of  pleas  in 
abatement,  in  bar,  and  demurrers,  were  the  grounds  df  ex- 
ceptions perpetual  and  temporary  in  the  Civil  Law.* 
But  matters  of  defence,  which  took  away  entirely  the  195 
libellant's  cause  of  action,  as  denials  c^  there  ever 
having  been  any  cause  of  action,  and  allegations  of  pay- 
ment or  satisfaction  before  the  commencement  of  the  suit, 
were  called,  in  the  Civil  Law,  a  defensio,  or  defensive  alle- 
gation.* According  to  some  authorities,  every  exception  is 
called  a  defensio. 

By  the  rules  of  practice  in  the  ancient  Civil  Law  Courts, 
several  ^exceptions  might  be  put  in,  one  after  another,  un- 
less it  were  apparent  that  the  object  of  the  multiplication  of 
exceptions  was  to  create  unnecessary  expense  or  delay.  In 
such  a  case  this  liberty  was  restricted.  But,  in  the  modem 
Civil  Law  Courts  in  Europe,  all  exceptions,  the  groimds  of 
which  are  known  to  the  defendant,  must  be  presented  at 
once.' 

When  the  defendant  had  pleaded,  the  Ubellant  replied, 
and  his  replication  was  called  a  duplicatio.  In  .well-regu- 
lated tribunals  of  the  Civil  Law,  the  pleadings  on  both  sides 
are  then  generally  terminated.    But  sometimes  the  pleading 

1  2  Bro.  Civ.  and  Ad.  Law,  363.       « Ibid.       »  Ibid,  366,  note  37. 
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was  extended  to  a  duplicatio  and  qtiadruplicatio,  correspond- 
ing with  the  rejoinder  and  rebutter  of  the  Common- 

196  Law  practice.^    In  the  Admirahy  Courts  of  Holland, 
even  a  duplicatio  is  not  permitted.* 

In  the  Courts  of  Admiralty  in  England,  the  defence  is 
stated  either  by  exceptions  or  answer.  When  defensive 
matter  is  thus  pleaded,  the  libellant  may  reply  in  the  various 
modes  of  replication,  which  his  case  may  require.  But 
most  causes  in  Admiralty  are  decided  upon  no  other  plead- 
ings than  the  libel  and  the  exceptions  or  answer.  If  the 
defensive  allegation  be  of  the  nature  of  a  plea  in  bar  at 
Common  Law,  the  plaintiff  may  deny  the  allegation. 
There  may  be  a  peremptory  exception  to  the  defensive  al- 
legation, which  is  similar  to  a  demurrer  at  Common  Law. 
There  may  be  a  special  replication  ;  although  such  a  pro- 
ceeding is  infrequent,  and  by  some, authorities  it  appears  to 
be  considered  irregular  pleading.' 

Double  pleading  is  not  allowed  in  the  Admiralty  prac- 
tice.* It  is  not,  indeed,  necessary ;  for  the  exceptions  in 
answer  may  include  all  the  various  grounds  of  exceptions 
in  defence,  known  to  the  party,  in  distinct  allegations.  This 
rule  preserves  simplicity  and  consistency  in  the  plead- 

197  ing^  restrains  parties  to  the  truth,  and  prevents  the 
repugnancy  and  apparent  falsehoods  spread  upon  the 

record  by  inconsistent  pleas  in  Common  Law  proceedings. 

In  the  Court  of  Admiralty  in  England,  the  defence  is 
usually  stated  by  an  answer.  The  answer  may  be  a  general 
confession,  in  which  the  libel  is  said  to  be  contested  affir- 

*  _ 

I  2  Bro.  Civ.  and  Ad.  Law,  367.  2  Gierke's  Prax.  Tit.  19,  note, 

3  2  Bro.  Civ.  and  Ad.  Law,  415.  *  ibid. 
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matively,  which  resembles  a  general  demurrer  at  Common 
Law,  and  in  which  the  defendant  insists  that  the  libellant 
has  not  a  legal  case  upon  his  own  statement.  It  may  be  a 
general  denial  of  the  truth  of  the  allegations  in  the  Ubel, 
resembling  the  pleading  of  the  general  issue  at  Common 
Law.  The  libel  is  then  said  to  be  contested  negatively. 
The  libel  may  also  be  opposed  by  exceptions,  peremptory  or 
dilatory,  or  a  defensive  allegation.  These  exceptiims,  or 
defensive  allegations,  being  replied  to,  in  cases  where  repli- 
cations may  be  required,  the  suit  is  in  a  state  of  contesta- 
tion of  law  or  fact,  which  is  correspondent  to  the  making 
up  of  an  issue  of  law  or  fact  at  Common  Law.* 

In  the  Admiralty  Courts  of  the  United  States,  as 
in  England,  and  in  the  Courts  of  Admiralty  on  the  198 
continent  of  Europe,  causes  are  generally  decided 
with  no  other  pleading  than  the  libel  and  exceptions  or 
answer ;  although  there  are  instances  of  a  much  greater  ex- 
tension of  the  liberty  of  pleading.'  Exceptions,  in  the  Admi- 
ralty Courts  of  the  United  States,  are  generally  presented 
in  the  form  of  special  answers.  They  are  usually  founded 
on  objections,  which,  at  Common  Law,  are  matters  of 
abatement.  The  answer  is  generally  to  the  merits ;  and, 
in  the  American  practice,  the  distinction  of  a  defensio  and 
an  answer  does  not  seem  to  be  recognised. 

The  answer  is  required  to  meet  the  allegations  in  the 
libel,  and  to  state  fully  and  explicitly  the  grounds  of  de- 
fence. A  replication,  even  as  a  matter  of  form,  is  seldom 
filed.  It  has  not  been  the  practice,  even  in  cases  of  libels 
of  information  for  seizures  cognizable  in  the  Admiralty,  in 

1 2  Bro.  Civ.  and  Ad.  Law,  414.  2  HalPs  Ad.  Prac.  174, 179. 
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the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts,  to  file  the  general  replication  to  the  answer. 
But,  in  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  it  is  the  practice,  in  such 

cases,  to  file  the  general  replication  denying  the  truths 
199    of  the  allegations  in  the  answer,  and  affirming  the 

truths  of  the  allegations  in  the  libel,  and  offering  to 
verify  them.  There  are,  however,  few  cases  in  which  good 
pleaders  cannot  allege  in  the  libel  and  answer  all  the 
grounds  of  the  action  and  of  the  defence,  (a) 

The  distinction  of  peremptory  and  dilatory  exceptions 
does  not  appear  to  have  been  recognised  in  the  Admiralty 
practice  of  the  United  States ;  for  a  peremptory  exception, 
in  the  nature  of  a  general  demurrer,  would  generally  be 
presented  in  the  form  of  a  special  answer.  Perhaps  a  plea 
to  the  jurisdiction  may  be  considered  a  peremptory  excep- 
tion ;  and,  when  there  is  ground  for  such  a  plea,  it  should 
be  presented  in  limine^  in  order  to  save  further  labor  and  ex- 
pense,  which  must  be  unavailing  in  a  case  over  which  the 
Court  has  not  jurisdiction. 

It  has  been  decided,  in  the  District  Court  of  the  United 
States  for  the  District  of  South  Carolii^ia,  that  a  plea  to  the 
jurisdiction,  in  an  Admiralty  cause,  must  be  upon  oath  and 
exhibited  in  proprid  persond;  it  cannot  be  presented  by  a 
proctor,  because,  as  the  party  sued  must  ratify  the  act  of 
the    agent,    he    thereby   admits    the   jurisdiction    of  the 


(a)  A  special  replication  by  the  libellant  under  oath  is  not  admissible, 
anless  it  be  demanded  by  the  respondents,  or  ordered  by  the  Court  i  and  then 
it  is  in  thfe  nature  of  a  cross-bill  or  reconventio  of  the  Civil  Law. — Coflin  v. 
Jenkins,  3  Story,  109. 
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CcMKt.^    This  stnctness  has  not  been  adopted,  in  the    900 
Admiialty  practice  of  the  District  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

A  protest  to  the  jurisdiction  should  be  presented  in  the 
earliest  stage  of  the  cause  in  ^hich  the  defendanl;  has  afl 
opportunity. 

When  exceptions,  gromided  on  formal  objections,  aie 
filed,  they  are  speedily  heard  and  determined,  and  amend- 
ments of  errors  in  the  proceedings  are  allowed,  according  to 
the  rules  of  the  respective  Coiurts,  and  with  great  UberalUf  . 

The  most  important  pleading  on  the  part  of  the  defendant 
is  the  answer.  The  commencement  should  contain  a 
description  of  the  Court,  the  names  of  the  parties,  and  of 
the  proctor  for  the  defendant,  and  the  date  of  the  answer ; 
and  it  should  be  respectfully  addressed  to  the  Judge  of  the 
Court,  by  his  name,  and  with  the  addition  of  a  description, 
of  his  office.  This  is  the  caption  of  the  answer.  This  is 
usually  followed  by  a  protestation  of  reservation,  in  which 
the  respondent  protests,  that  he  reserves  all  advantages  to 
be  derived  from  the  supposed  numerous  untruths,  imper- 
fections, and  errors  in  his  adversary's  libel  This  protesta- 
tion is  merely  formal,  and  might  be  omitted  or  much 
modified  without  injuring  the  style  of  this  species  of  201 
legal  composition.  It  next  should  contain  a  statement 
of  all  the  grounds  of  defence,  which  should  be  set  forth  in 
a  methodical  and  clear  manner. 

The  answer  i^hould  distinctly  admit,  or  deny,  the  aUegBi- 
tions  in  the  different  articles  in  the  libel,  or  it  will  be  open 
to  exceptions  for  incompleteness  or  inaccuracy ;  and  if  any 

1  The  Rambler,  Bee.  Ad.  R.  9. 
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new  matter  by  way  of  defence  be  relied  upon,  it  should  be 
stated  with  clearness  and  certainty,  so  that  the  points  at 
issue  may  be  immediately  seen.*  (a) 

The  interrogatories,  propounded  by  the  libellant,  are  usu- 
ally responded  to  in  the  answer ;  and  this  is  the  most  con- 
venient course,  when  the  interrogatOTies,  on  the  part  of  the 
libeUant,  accompany  the  libel.  The  answer  should  conclude 
with  an  allegation,  that  the  defendant  is  ready  to  verify  his 
allegations,  and  a  prayer,  that  a  decree  may  be  had  dis- 
missing the  libel,  and  adjudging  to  the  respondent  his 
costs. 

There  are  three  qualities  which  are  said  to  be  requisite 
in  an  answer.* 

1.  It  ought  to  be  pertinent  to  the  matter  in  question.' 
202        2.  It  ought  to  be  absolute  and  imconditional.* 

3.  It  ought  to  be  clear  and  certain. 
The  answer,  Uke  the  libel,  should  be  free  from  imperti- 
nence, scandal,  vulgarity,  and  profanity.     All  allegations  in 
relation  to  offensive  subjects  should  be  expressed  in  general 

1  Ome  t>.  Townsend,  4  Mason  R.s  541. 

8  Law's  Eccl.  Law,  181 ;  Ayliffe,  Tit.  Pers.  Ans.,  p.  65. 

3  Ome  V.  Towusend,  4  Mason  R.  541. 

*  Joseph  V,  Treadwell,  6  Mason  R.  , 


(ja)  The  Boston,  1  Sumner,  328. 

When  a  master  is  prosecuted  in  the  Admiralty  for  punishing  a  seaman, 
he  may  be  permitted,  in  justification,  or  in  miUgation  of  damages,  to  show 
that  the  seaman  was  habitually  careless,  disobedient,  or  negligent  in  con- 
duct. But,  in  order  to  be  aximitted  to  this  defence,  he  must  set  forth  such 
habitual  misconduct  in  a  defensive  allegation  in  his  answer,  that  the  libel- 
lant may  be  enabled  to  meet  the  charge  by  counter-evidence.— PettiDgill  v. 
Dinsmore,  Daveis  R.  S08. 
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terms,  that  the  records  of  the  Court  may  not  be  stained 
with  disgusting  statements. 

An  answer  containing  admissions  must  make  them  frank- 
ly, and  not  hypothetically.  In  a  suit  for  a  personal  lort,  the 
respondent  cannot  be  permitted  to  answer,  that,  if  he  coo^  J 
mitted  the  wrong  complained  o^  there  were  causes  of  justi- 
fication or  excuse.  He  must  frankly  admit  the  fact,  if  he 
intends  to  ojSer  a  justi&cation  or  excuse.^ 

If  the  answer  contain  adpiissions  made  ignorantly  and 
by  mistake,  upon  proof  being  made  the  erroneous  admia- 
sions  may  be  retracted,  by  a  decree  of  the  Court,  upon  a 
motion  or  petition.  It  is  said,  that  it  may  not  be  absolutely 
necessary  to  obtain  such  a  decree,  and  that  the  party  ha^a 
right  to  retract  the  admissions  made  in  error ;  for,  upon 
proof  that  the  truth  is  different  from  the  admissions, 
and  that  they  were  made  by  mistake,  the  adverse  303 
party  can  derive  from  them  no  benefit* 

New  allegations  may  be  added  to  an  answer,  as  well  as 
to  a  libel,  when  the  justice  of  the  case  may  require  it 
This,  in  the  discretioa  of  the  Court,  may  be  allowed ;  but 
it  is  restrained  from  excess.' 

The  answer,  so  far. as  it  relates  to  the  actions  of  the  re-  «- 
spondent,  should  be  stated  according  to  his  knowledge.     So 
far  as  it  relates  to  the  actions  of  others,  it  should  be  accord-  ' 
ing  to  his  belief.*    The  interrogatories  in  the  libel  should 
be  fully  responded  to  in  the  answer ;  for  the  answer  is  evi- 
dence no  farther  than  it  is  responsive  to  the  UbeL 

1  Joseph  V.  Treadwell,  6  Mason  R. 

« Law's  EccL  Law,  195  j  Hall's  Ad.  Prac.  52. 

3  2  Bro.  Civ.  and  Ad.  Law,  416.         *  Law's*Eccl.  Law,  187. 
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Answers  intended  merely  to  cause  delay,  or  to  defeat  the 
ends  of  justice,  are  not  considered  answers.^ 

If  the  answer  is  not  full  and  explicit,  upon  a  petition  or 
'motion  by  the  libellant  to  the  Court,  the  respondent  will  te 
Required  to  answer  more  fully  and  explicitly ;  and  he  will 
"be  tidmonished,  that  otherwise  the  libel  wiU  be  decreed  to 
be  confessed.'  And  if  he  neglects  the  admonition  or 
204  order  of  the  Court,  the  allegations  in  the  libel  will  be 
decreed  to  be  confessed,  and  a  final  decree  will  be  ren- 
dered acfcotdingly.*  This  is  called  a  presumptive  confes- 
sion, as  confessing  or  granting  those  things  to  which  he 
refuses  to  answer  fully/  It  is,  however,  considered  to  be 
ftie  safest  course  for  the  Judge  not  to  pronounce  in  such  a 
case  generally  for  the  confession,  but  to  specify  the  articles, 
or  portions  of  the  articles,  not  fully  answered,  to  which  the 
presumptive  declaration  of  confession  applies.* 

The  expense,  occasioned  by  reason  of  the  necessity  of 
'  taore  full  answers,  should  be  defrayed  by  the  party  fix)m 
Svhose  neglect  this  has  sprung ;  and  the  party  calling  for 
further  answer,  when  that  in  the  cause  is  sufficient,  will  be 
liable  to  be  condemned  to  pay  the  expense  of  the  proceed- 
ihg« 

A  verbal  admonition  by  the  Judge,  speaking  in  the  pre- 
sence of  the  party,  has  the  same  effect  as  a  citaticm,  moni- 
tion, or  decree,  in  writing ;  and  his  words,  in  such  cases, 
'  liave  the  same  effect  as  his  official  iseal,  in  the  absence  of 
the  party? 

1  Law's  Eccl.  Law,  193.         «  n)id,  198.         3  ibid ;  HaU*B  Ad.  Prac.  52. 
*  Law's  Eccl.  Law,  198,  noie.         «  Rid,  198.         » Ibid,  196,  WS,'itoU. 
f  n)id,  188,  note. 


When  a  party  refuses  tQ  answer,  in  the  British  Ad-    206 
miralty  Courts,  upon  oath,  to  the  positions  ic^  the  libel, 
which  he  ought  to  answer,  he  was  formerly  held  to  be  in 
G<^tun^acy,  and  was  excommunicated  and  denounced  bo- 
fore  the  King  in  Chancery,  and  was  further  apprehended 
and  detained  in  custody,  till  he  should  answej^  and  also 
rendered  subject  to  the  payment  of  a  penalty,  which  was 
usually  distributed  as  a  charity  by  the  Judge  among  the 
poor  prisoners.^    But  the  present  practice  seems  to  be,  whw 
a  party,  cited  to  answer,  neglects  or  refuses,  to  issue  a  cita- 
tion viis  et  modis  against  him ;  and  if  he  still  neglects,  a  cir 
tation  issues  to  his  bail  to  produce  him,  and  if  they  do  not 
appear  and  make  excuse,  they  are  declared  contumacious, 
and  a  decree  is  .rendered,  and  process  issues  to  apprehend, 
them.* 

By  the  rules'  of  the  Circuit  Court  of  the  United  States  for 
the  First  Circuit,  in  civil  causes  of  Admiralty  and  maritime 
jurisdiction,  if  either  party  be  decreed  to  give  a  person- 
al answer,  and  refuse  or  neglect  so  to  do,  such  party    206 
shall  be  deemed  in  contumacy  and  default ;  and,  if 
the  party  be  plaintiff,  the  suit  shall  be  dismissed ;  if  defepr 
dant,  the  allegations  in  the  libel  shall  be  taken  for  confessed, 
and  the  Court  will  thereupon  hear  the  cause  and  judge  the 
same  e^  parte.    But,  if  the  other  party  prefer,  he  may  pro- 
ceed by  attachment  to  compel  an  answer. 
By  the  rules  (a)  of  the  District  Court  of  the  United  Statf^ 

1  Law's  Eccl.  Law,  199 ;  Hall's  Ad.  Prac.  52 ;  Gierke's  Prax.  Tit.  34. 
«  2  Bro.  Civ.  and  Ad.  Law,  417.  '  Rule  90. 


(a)  See  Rules  35,  89,  96,  97,  98, 101,  Rides  of  1838,  Southern  Dist.  N.  Y. 
JUso,  see  New  Rules  U.  S.  Supreme  Court,  28, 29,  30,  31. 
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for  the  Southern  District  of  New  York,  it  is  required  that 
the  claim,  or  answer,  be  filed  with  the  Clerk  on  the  return 
day  of  the  process,  or  within  such  further  time  as  the  Court, 
on  cause  shown,  may  allow ;  and  the  entering  of  the  default 
excludes  all  claims  or  answers  from  being  afterwards  filed, 
except  by  special  leave  of  the  Court.  The  libellant  may, 
within  ten  days  from  filing  of  the  answer  or  claim,  file  excep- 
tions thereto,  for  insuflSciency  or  for  irrelevant  matter,  which 
exceptions  should  briefly  and  clearly  specify  the  parts  except- 
ed to,  by  the  page  and  line  of  the  papers  in  the  Clerk's  office ; 
whereupon  the  party  answering  or  claiming  shall,  in  four 
days,  either  give  notice  to  the  libellant  of  his  submit- 
2w    ting  to  the  exceptions  as  well  taken,  or  set  down  the 

/  exceptions  for  hearing,  and  give  four  days  notice  there- 
of, for  the  earliest  day  of  jurisdiction  afterwards.  If  the 
party  submit  to  the  exceptions  as  well  taken,  he  will  be  re- 
quired  to  answer  further  within  four  days  after  notice  of  his 
submitting ;  if  the  exceptions  are  allowed  on  a.  hearing,  he 
will  be  required  to  answer  further  within  such  time  as  the 
Court  shall  direct ;  and,-  if  the  hearing  of  the  exceptions  be 
not  duly  brought  on,  or  the  further  answer  duly  put  in,  the 
claim  or  answer  excepted  to  sTiall  be  treated  as  a  nullity, 
and  the  defaults  of  the  party  be  entered.  If  the  exceptions 
be  submitted  to  or  allowed  by  the  Court,  or  the  hearing  be 
not  duly  brought  on,  the  matter  excepted  to  will  be  struck 
out  of  the  claim  or  answer  by  the  Clerk.  The  answers  to 
interrogatories  may  be  excepted  to  in  the  same  manner,  and 
are  subject  to  the  same  rules. 

By  the  general  rules  of  proceedings  in  Admiralty  causes, 
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the  answer  may  be  required  upon  oath.^  But  the  oath  can- 
not be  required  when  the  party  might  be  compelled  thereby 
to  charge  himself,  or  confess  or  purge  himself  of  any 
crime  or  breach  of  any  penal  law.*  The  rules'  (a)  208 
of  the  Circuit  Court  of  the  United  States  for  the  First 
Circuit,  in  civil  cas3s  of  Admiralty  and  maritime  jurisdiction, 
give  the  plaintiff  a  right  to  require  the  personal  answer  of 
the  defendant  on  oath  to  interrogatories,  filed  or  to  be  filed 
by  him  in  Court,  touching  the  allegations  contained  in  the 
libel ;  but  an  answer  will  not  be  required,  when  it  will  ex- 
pose the  party  to  a  penalty,  forfeiture,  or  punishment  for  a 
crime.  In  the  District  Court  of  the  United  States  for  the 
District  of  Massachusetts,  answers  are  not  required  to  be  cm 
oath,  unless  at  the  instance  of  the  plaintiff ;  and  it  is  often 
expedient  for  the  plaintiff  riot  to  require  the  answer  to  be  on 
oath  ;  but,  by  the  rules*  of  the  District  Court  of  the  United 
Stetes  for  the.Southem  District  of  New  York,  no  claim  or 
answer  can  be  received,  unless  sworn  to. 

The  party,  whose  oath  is  required,  is  bound  to  appear 
personally  in  Court,  or  before  a  coinmissioner  appointed  by 
the  Court,  to  take  his  oath  to  his  pleading.  When  this  in- 
dulgence is  granted  for  the  advantage  of  the  party  whose 
oath  is  to  be  taken,  the  expense  falls  upon  him 
by  the  general  usage  of  the  Ecclesiastical  Courts  in  209 
England.     But,  when  his  absence  is  involuntary,  the 

.1  Law's  Eccl.  Law,  187;  3  Bro.  Civ.  and  Ad.  Law,  416. 

«  Law's  Eccl.  Law,  187,  note ;  3  Bums'  Eccl.  Law,  5.   .    3  Rules  17, 19. 

*  Rule  18.    See  New  Rules  of  the  U.  S.  Supreme  Court,  Rules  26,  37. 


(a)  See  New  Rules  of  the  U.  S.  Supreme  Court,  33. 
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expense  does  not  ordinaiily  fall  upon  him.  When  a  decree 
for  answers  has  been  executed,  the  party  will  not,  where  it 
may  be  attended  with  considerable  inconvenience,  be  re- 
quired to  appear  for  any  further  proceedings,  but  the  Court 
will  direct  a  commission  to  certiain  individuals-  to  receive 
the  additional  answers.^ 

In  the  Admiralty  Courts  of  the  United  States,  the  answers 
are  taken  according  to  the  direction  of  the  Court ;  generally 
in  Court,  and  sometimes  before  the  Clerk,  or  commisjsioner, 
and  the  expense  is  decreed  in  thfe  discretion  of  the  Court. 

Answers,  in  courts  of  the  Civil  Law,  are  required  to  be  on 
oath ;  and  it  is  said,  by  a  very  eminent  American  Admiral- 
ty Judge,  that  an  answer  of  a  claimant  on  the  instance  side 
of  the  Admiralty  should  be  upon  oath.^  (a)  This  is  gener- 
ally the  practice  in  cases  in  rem,  in  order  to  establish  the 
claimant's  right  to  defend ;  and,  where  the  claim  and  an- 
swer are  frequently  joined  in  one  proceeding. 

The  truth  of  pleading  is  always  assumed  in  the  Ad- 
210    miralty  practice,  in  considering  its  admissibility,  unless 
there  is  involved  some  strong  contradiction  in  the  re- 
presentation.' 

Sometimes  the  cause  can  be  decided  upon  the  allegations 
and  admissions  contained  in  the  Ubel  and  answer.  But, 
when  other  proceedings  become  necessary,  evidence  must 
be  obtained  from  witnesses  and  docimients,  and  the  cause 
is  set  down  for  proof, 

1  Law's  Eccl.  Law,  186,  note.         *  Gramniell  v.  Skinner,  2  Gall.  R.  4&. 
3  The  Neptune,  1  Hagg.  R.  231. 

(a)  New  Rtiles  of  the  U.  S.  Supreme  Couft,  2&,  27;  Coffin  «.  Jenkins,  3 
Story  R.  121. 


CH.'rr.]  AHfelviyMEirrs.  IdB 


CHAPTER  IX.  811 

AMENDMENTS. 

AHBKDnrBNTs,  both  in  matters  of  form  and  substance,  in 
tbe  proceedings  in  an  Admiralty  suit,  are  very  liberally  al^ 
loved.^  (a)  They  are  made  by  supplying  omissions,  retreneb* 
log  superfluous  allegations,  completing  imperfect  avermenti) 
distinguishingthingsconfused,  and  declaring  things  obscure.^ 
Amendments  are  allowed,  in  the  Admiralty  Courts  of  the 
United  States,  whenever  the  justice  of  the  case  requires  them.  ' 
No  proceedings  in  civil  cases,  in  the  Courts  of  the  United 
States,  can  be  reversed  for  want  of  form^  unless  the  defect  be 
specially  demurred,  or  excepted  to ;  and,  in  all  cases,  amend- 
ments may  be  made  of  any  defects  of  form,  by  leave  of  the 
Court  in  its  discretion,  and  according  to  its  rules,  although 
such  defects  may -be  specially  demurred  or  excepted  to.' 

If  an  error  occurs  in  the  name  <rf  either  of  the  par-    2^19 
ties,  and  the  error  is  apparent  from  the  instrument  or 
pitecess,  or  from  acts  of  Court  done  in  the  cause,  the  proctor 
Biay  obtain  leave,  on  motion,  to  make  an  amendment.^    A 

^  The  Caroline,  7  CranchR.  496;  The  Ann,  ibid,  570;  The  AdeUae,  9 
Cranch  R.  344;  The  Divina  Pastora,  4  Wheat.  R.  52;  The  Harmony,  1 
GraU.  R.  123;  Ome  v,  Townsend,  4  Mason  R.  541. 

<  Law's  Eccl.  Lav,  159.  9  Act  of  Cong.  1799,  ch.  dOj  (  38. 

*  Law's  Eccl.  Law,  164. 

~'     '  I       I    I         II  I I  I  I     ■         ■  II'  ■  ■  ■    .  II  .    —  .  II  M    <  I 

(#)  See  Rule  34,  New  Rules  of  the  U.  S.  Supreme  Court, 
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decree  or  order  for  the  amendment  of  a  mere  literal  error  may 
be,  and  usually  is,  interposed  by  the  Judge ;  but,  if  the  mis- 
take is  apparent  from  the  libel  or  process,  the  revocation  by 
an  act  of  Court,  made  by  the  proctor,  is  sufficient*  In  the 
English  Ecclesiastical  Courts,  the  form  of  this  act  of  Court, 
usually  adopted,  is  as  follows, — and  it  may  be  modified  to 
meet  many  cases  of  amendments :  '^  I  allege,  that,  through 
a  mistake  of  the  writer  of  the  libel  (or  other  instrument  or 
matter  given  in  by  any  party),  the  name  (John),  or  the  word 
(naming  the  word  in  which,  and  the  sentence  where,  the 
error  occurs)  were  written  and  inserted  in  such  an  article  cmt 
position  of  the  said  libel  (or  other  matter  or  allegation),  and 
are  to  be  found  in  such  a  Une  of  the  same  (reckoning,  as  the 
case  may  be,  from  the  top  or  bottom  of  the  page),  whereas 
the  word  or  name  (Thomas),  or  this  word  (*),  or  these  words 
(*  *  *),  should  have  been  inserted  and  inscribed  ; 
213  as  evidently  appears  from  the  document  itself,  and  from 
other  acts  had,  sped,  and  done  in  the  cause  to  which 
I  refer  myself  Wherefore,  for  all  purposes  of  law,  I  revoke 
and  withdraw  the  error,  and  pray  that  it  may  be  considered 
as  revoked  and  withdrawn ;  and  in  place  of  the  word  or 
name  (John),  or  some  other  words  (*  *  *),  I  pray  that  the  name 
(Thomas)  may  be  inserted,  or  the  word  (*),  and  the  same  of 
other  words  erroneously  written." 
Then  the  Judge  says,  "  We  decree  accordingly."* 
There  is,  in  the  Civil  Law  Courts,  an  amendment  allowed, 
which  is  called  a  mutat;ion  of  libel.  This  is  where  there  is 
an  alteration  of  the  substance  of  the  Hbel,  as  by  the  pro- 
poimding  a  new  cause  of  action,  or  where  one  thing  is 

1  Law's  Eccl.  Law,  165,  8  ftid,  164, 
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asked  inistead  of  another.^  Where  the  statute  of  limitations 
would  run  against  a  cavse  of  action,  then  before  the  Court, 
it  is  held  a  good  reason  for  allowing  an  amendment  as  to 
such  c^use  of  action ;  but,  in  such  a  case,  an  amend- 
ment will  not  be  allowed  to  introduce  a  new  substan-  214 
tive  cause  of  action.'  It  is  not  a  valid  objecticm  to 
the  allowance  of  an  amendment  in  a  proceeding  in  rem, 
that  the  rights  of  sureties  maybe  affected;  for  every  person 
bailing  the  property  is  considered  as  holding  it  subject  to  aH 
legal  dispositions  by  the  Court ;  and  this  is  the  settled  doe- 
trine  of  Courts  exercising  Admiralty  jurisdiction.' 

Where  a  libel  is  so  informal  and  defective  that  the  Court 
cannot  enter  a  decree  upon  it,  and  the  evidence  shows  a 
case  of  forfeiture,  the  Supreme  Court  of  the  United  States 
will  not  amend  the  libel,  but  will  remand  the  cause  to  the 
Court  below,  with  directions  to  permit  amendments.^ 

In  Admiralty  proceedings,  the  parties  are  permitted, 
whenever  th*^  substantial  merits  and  justice  require  it,  to 
introduce  new  allegations  and  new  proofs  ;  mm  cdlegcUa  al- 
legarey  et  non  probata  probare  ;  but,  where  the  amendment 
is  made  in  the  Circuit  Court,  on  appeal  from  the  District 
Court,  the  cause  is  heard  and  adjudicated  by  the 
foraier ;  and,  upon  appeal  from  the  Circuit  Court,  by  216 
the  Supreme  Court,  on  the  new  allegation ;  but,  if  the^ 
amendment  is  allowed  by  the  Supreme  Court  of  the  United 

1  Law's  Eccl.  Law,  165,  166,  167 ; .  The  Cordelia,  U.  S,  Dist.  Ct,  Mass. 
Dist.,  Sept.  Term,  1830;  United  States  v.  Woollen  Cloth,  1  Paine  R.  435; 
The  Harmony,  1  Gall.  R.  123 ;  The  Edward,  1  Wheat.  R,  S61. 

»  The  Harmony,  1  Gall.  R.  125.  »  ThiA, 

*  The  Mary  Ann,  8  Wheat.  R.  380. 
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Stales^.thse  cause  is  remanded  to  th^  Citoiiit  Couit,  with  di-. 
reetions  to  pennit  the  amendment  ta  be  made.*   . 

By  the  rules*  of  the  Circuit  Court-  of  the  United  States 
for  the  First  Circuit,  it  is  provided^  that,  in  all  suits  of  Ad- 
mimlty  and  maritime  jurisdictioai,  amendments  in  matters 
of  form  may  be  had  at  any  time,  on  motion,  as  of  course. 
And  naw  counts  may  be  filed,  and  amendments  in  matters 
of  substance  may  be  had,  upon  such  terms  as  the  Court 
shall  impose,  at  any  time  before  the  final  decree.  And^  if 
anyt  defect  of  form  be  set  down  upon  special  demurrer  or 
exception,  the  Court  may,  in;  granting  the  amendments,  im- 
pose terms. 

1  The MariarmaFlora,  11  Wheat.  R..  1.  «  Rule  1. 
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An  appellee  in  Admiralty  may  amend  the  libel  he  has  filed  in  the  District 
Cta^  so  as  to  make  a  claim  in  the  appeUate  Court  for  damages  above  costs 
caused  by  a  vexatious  appeal. — Weaver  v.  Thoinpsoni  Wallace  Jr.  R.  343. 
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THE  PROOF. 

It  is  not  within  the  proposed  limits  c^  this  work  to  treat 
upon  the  whole  subject  of  evidence  in  civil  causes  of  Ad- 
miralty jurisdiction.  An  attempt  of  this  nature,  even  1:9011 
a  limited  plan,  would  require  a  treatise  upon  the  doctrines 
of  evidence  at  Common  Law,  and  according  to  the  Civil 
Law ;  for  most  of  the  principles  of  both  systems  of  juns- 
prudence  are  familiarly  allied  in  Admiralty  suits,  in  the 
Courts  of  the  United  States.  The  essential  rules  of  evi- 
dence, however,  are  the  same  among  all  nations  governed 
by  reason,  although  the'  technical  rules  may  vary.*  This 
chapter  will  be  devoted  to  the  consideration  of  the  mode  of 
taking  the  evidence,  and  will  contain  a  notice  of  ^me  of 
the  most  important  peculiarities  in  the  practice  of  the- Ad- 
miralty Courts  on  this  subject 

One  source  of  information  and  evidence  is  the  parties  to 
the  suit ;  for,  as  has  been  before  stated,  either  party 
may  appeal,  in  any  stage  of  the  cause,  before  its  con-    217 
ckision,  to  the  conscience  of  his  adversary,  and  com- 
pel him  to  answer  interrogatories  respecting  any  matter  per- 
tinent to  the  cause. 

In  the  British  Courts  of  Admiralty,  when  the  pleadings 
are  closed,  a  time  for  taking  the  testimony  is  assigned,  which 
is  called  a  term  probatory.     Within  this  term  the  testimony 

1 3  Bro.  dr.  and  Ad.  Law,  371. 
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must  be  taken,  and  a  reasonable  time  is  allowed  for  this  pur- 
pose ;  and  either  party  may  examine  his  witnesses,  for  the 
term  probatory  is  common  to  both  parties.  Until  the  expi- 
ration of  the  term  probatory,  and  the  puMcation  of  the  depo- 
sitions, the  whole  cause,  with  all  the  allegations  contained 
in  the  pleadings,  is  open  to  proof.*  When  good  cause  is 
shown,  the  term  will  be  enlai^ed ;  and  when  it  is  lapsed, 
and  the  benefit  lost  without  the  fault  of  the  party,  it  will  on 
special  cause  be  restored.' 

If  the  witnesses,  upon  being  duly  summoned,  do  not  ap- 
pear, to  be  examined,  a  decree  issues,  if  they  have  not  been 
and  cannot  be  personally  summoned,  for  a  citation  viis  et 
modis.  If  they  do  not  appear,  upon  the  execution  of 
218  the  process,  a  warrant  of  compulsory  process  issues  for 
their  apprehension.*  The  probatory  term  is  enlarged, 
in  all  cases,  when  it  may  be  necessary,  in  consequence  of 
the  neglect  or  contumacy  of  witnesses,  until  the  testimony 
can  be  obtained.*  But,  if  the  neglect  or  contumacy  be  oc- 
casioned by  collusion  with  either  party,  the  Judge  will  pro- 
ceed to  assign  a  time  for  sentence ;  but,  upon  the  appearance 
of  the  witnesses,  and  upon  the  contempt  bein^  explained  and 
purged  before  sentence,  they  may,  in  the  discretion  of  the 
Court,  be  examined.* 

When  the  witnesses  are  produced,  within  the  period  of 
the  term  probatory,  they  are  sworn  in  Court.®  If  they  reside 
at  a  distance,  a  commission  usually  issues  to  commissioners 
to  swear  and  examine  them.  If  the  witnesses  are  produced 
and  sworn,  within  the  term  probatory,  they  may  be  exam- 

1  3  Bro.  Civ.  and  Ad.  Law,  418,  419.  a  Ibid. 

5  n)id,  419,  420.  ^  Rid,  5  ibid.  «  Ibid. 
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•ined  after  it  has  expired.  Upon  their  being  produced  they 
are  sworn,  and  if  the  adverse  party  intends  to  cross-examine 
them,  he  causes  them  also  to  be  sworn  to  answer  the  inter- 
rogatories, which  may  on  his  part  be  propounded.  The 
witnesses  are  tBually,  when  sworn,  admonished  by  the  219 
Court  to  attend  the  examiner,  who  will  give  suitable 
notice  of  the  time  and  place  of  examination.     The  party 

« 

producing  the  witnesses,  is  required  to  give  notice  to  the 
other  party,  of  the  articles  in  his  pleading,  respecting  which 
he  intends  to  examine  them.* 

The  witnesses  are  common  to  both  parties,' and  the  cross 
interrogatories,  of  which,  it  is  said,  a  copy  need  not  be  given 
to  the  opponent,  must  be  filed  in  twenty-four  hoius,  unless 
longer  time  be  obtained  by  the  indulgence  of  the  Court 
Each  party  may  read  the  testimony  of  his  own  witnesses, 
as  well  as  those  of  his  adversary  on  cross-examination.' 

A  party  cannot  impeach  his  own  witnesses ;  but  it  is 
said,  that  cross-examination  does  not  preclude  the  impeach- 
ment of  the  witness  of  an  opposing  party.'  It  is  remarked, 
in  a  work  of  high  authority  in  the  Ecclesiastical  Courts, 
that  cross-examining  a  witness  sets  him  upright  before  the 
Court,  so  that  the  party  afterwards  cannot  except  to  his 
credibihty ;  but  he  may  to  his  competency,  if  it  should  come 
out  that  he  is  interested,  or  the  like.* 

The  witnesses  are  examined  by  the  examiners  or    220 
commissioners,  and  not  in  the  presence  of  each  other, 
or  of  the  parties. 

When  the  deposition  is  completed,  it  is  carefully  and 

1 2  Bro.  Civ.  and  Ad.  Law,  430.  « Ibid.         3  ibid. 

*  a  Burns*  Eccl.  Law,  341,  Tit.  Eyidence,  f  6. 
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rdistinctly  read  over  to  the  witness,  and  he  is  asked  if  there- 
be  any  thing  which  he  wishes  to  alter  or  amend,  and  ^n 
opportunity  is  (xSered  to  make  corrections  of  any  errors  in 
his  testimony.  The  witness  is  also  asked  in  open  Court 
when  the  deposition  is  read,  whether  there  is  any  thing 
which  he  wishes  to  correct  This  is  said  to  be  necessary 
because  the  examination  is  presumed  to  be  in  the  presence 
of  the  Judge.^  The  author  of  the  learned  work,  so  often 
cited  in  this  treatise,  on  t^e  Civil  and  Admiralty  Law,  con- 
siders this  preferable  to  the  nisi  prizes  practice  in  the  Courts 
of  Common  Law,  when  he  says,  "Every  incautious  or 
hasty  expression  of  a  witness  is  instantly  bellowed  to  the 
jury,  and  insisted  upon,  without  giving  time  to  the  witness 
to  correct  a  particle,  or,  if  he  attempts  to  do  it,  pequry  or 
prevarication  is  immediately  charged  upon  him,"* 

If  the  witnesses  are  imable,  from  great  age,  impri- 
sonment, infirmity,  or  sickness,  to  attend  Court  to  be  221 
sworn,  although  resident  at  the  place  of  holding  the 
Court,  the  Judge,  or  his  surrogate,  or  Jhe  usual  examiner, 
will  attend  and  examine  them  at  their  own  houses.  If 
they  reside  at  a  distance,  but  within  the  jurisdiction  of  the 
Judge,  a  commission  issues  for  their  examination.  But 
when  they  do  not  reside  within  the  jurisdiction  of  the 
Judge,  Letters  Rogatory  are  sent  to  the  Admiralty  Judge, 
within  whose  jurisdiction  they  are,  requesting  him  to  cause 
them  to  be  examined  upon  the  interrogatories  filed  in  the 
cause  sub  miUiuB  vidssitudinis  obtentu.  Commissioners  are 
also  sent,  in  common  form,  to  foreign  countries,  authorizing 
persons  to  take  the  examinations  of  witnesses  there  residing.' 

i  2  Bro.  Civ.  and  Ad.  Law,  421.  <  Ibid,  nok.  s  Ibid,  /^3. 
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Letters  Rogatory  are  proceedings  derived  from  the  Civil 
Law,  and  recognised  in  the  Law  of  Nations. 

As  it  is  the  duty  of  Courts,  when  the  Law  of  Nations  is 
peculiarly  administered,  to  aid  each  other  in  the  discovery 
of  truth,  so  it  is  the  custom  of  the  Judges  of  such  Courts,  to 
invoke  the  aid  of  each  other,  when  the  testimony  of  wit- 
nesses, residing  beyond  the  jurisdiction  of  the  Judge, 
before  whom  the  cause  is  to  be  tried,  may  be  required.     222 
Letters  Missive,  either  open  or  closed,  imder  the  hand 
of  the  Judge,  and  the  seal  of  his  Court,  are  sent  to  the  Judge 
of  the  Admiralty  Court,  within  whose  jurisdiction  the  wit- 
nesses reside  whose  testimony  is  needed.     These  Letters 
Missive  state,  that  there  is  a  cause  pending  between  the 
parties  named,  in  which  the  testimony  of  the  witnesses 
named  is  essential ;  that  they  reside  within  the  jurisdiction 
of  the  Judge,  to  whom  the  Letters  Rogatory  are  addressed ; 
and  he'is  requested  to  cause  them  to  be  examined  upon  the 
interrogatories  accompanying  the  Letters,  and  to  transmit 
their  examination  to  the  Judge  of  the  Court  whence  the 
Letters  issued.     Upon  the  receipt  of  Letters  Rogatory  by  an 
inferior  Court  of  Admiralty,  the  witnesses  are  simmioned  and 
required  to  appear  before  the  Judge,  their  depositions  are 
taken  by  him,  and  recorded  in  the  Registry  of  the  Court, 
and  authenticated  copies  are  transmitted  to  the  Court  which 
sent  the  request. 

In  Letters  Rogatory  there  is  always  an  offer,  on  the  part 
of  the  Court  whence  they  issued,  to  render  a  mutual  service 
to  the  Court  to  which  they  may  be  directed,  whenever  re-^ 
quired.     When  the  Letters  Rogatory  are  sent  to  a  Su- 
premeX/ourt  of  Admiralty,  examiners  are  usually  ap-    223 
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pointed,  and  the  same  proceedings  pursued  as  in  other 
cases.  This  course  of  proceeding  is  of  great  advantage ;  as 
the  witnesses  will  be  compelled  to  attend  by  the  Coiurt  of 
Admiralty  upon  the  receipt  of  the  Letters  Rogatory,  and  thus 
Courts  of  Admiralty  are  enabled  "to  obtain  the  testimony, 
which  maybe  essential  to  the  just  decision  of  the  cause,  from 
any  country  where  a  similar  Court  is  established.  In  ancient 
times,  the  Judges  of  the  Courts  of  Common  Law  in  England 
availed  themselves  of  the  advantage  of  Letters  Rogatory.^ 

The  examiners,  or  commissioners,  for  taking  the  depositions 
within  the  jurisdiction,  are  such  persons  as  the  Judge  pleases 
to  appoint,  generally  some  officers  of  the  Court ;  and  the  com- 
mission is  generally  directed  to  them  jointly  and  seve- 
224    rally,  requiring  them  to  examine  the  witnesses  during 
the  term  probatory,  and  to  return  their  doings  into  Court. 
The  practice  of  appointing  examiners,  named  by  the  par- 
ties, which  has  sometimes  existed,  is  reprobated,  as  having  a 
tendency  to  prevent  impartiality  in  the  taking, the  depositions, 
and  to  create  xiisputes  among  the  examiners,  who  are  said 
to  be  too  much  inclined  to  exhibit  the  feelings  of  the  parties 
who  appoint  them.^    The  adverse  party  may  join  in  the 
commission  to  take  testimony,  in  order  to  save  expense,  and 
examine  his  own  witnesses.  If  a  party  do  not  wish  to  attend, 

1 1  RoUe's  Abr.  530,  pi.  13;  Hall's  Ad.  Pr«ac.  37.— It  has  been  regretted 
that  the  principle  of  th€  Civil  Law,  with  respect  to  Letters  Rogatory,  has  not 
been  introduced  into  the  practice  of  the  Courts  of  Common  Law.  Commis- 
sions of  Dedirwu^  potestatem  have  been  considered  a  feeble  substitute.  In 
Ndson  V.  United  States^  (Peters  C.  C.  Rep.  236,)  will  be  found  a  copy  of  Let- 
ters Rogatory  issued  to  the  Courts  of  Havana,  according  to  the  form  and 
practice  of  the  Civil  Law,  on  an  occasion  when  the  authorities  there  had 
prevented  the  execution  of  a  commission,  regarding  any  attempts  to  take 
testimony  under  it,  as  an  interference  with  the  rights  of  the  Judicial  Tribu- 
nals of  that  place.        2  2  Bro.  Civ.  and  Ad.  Law,  ^3. 
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either  personally  or  by  his  proctor,  at  the  arrangement  and 
speeding  of  the  commission,  he  may  deliver  to  the  Register 
his  interrogatories,  which  are  not  to  be  shown  till  the  com- 
mission shall  be  opened ;  but  he  may  afterwards  be  present 
by  his  proctor,  withdraw  these  interrogatories,  s^nd  substitute 
others.  If  interrogatories  are  not  jwreviously  prepared,  the 
conomissioners  generally  allow  a  reasonable  time  to  propose 
them,  though  strictly  only  twenty-four  hours  are  allowable.^ 

If  the  adverse  party  neglect  to  appear  at  the  time 
of  the  arrangement  and  speeding  of  the  commission,  226 
he  is  to  be  thrice  publicly  called ;  and  it  is  said,*  that, 
if  he  do  not  choose  to  be  present,  he  should,  at  the  time  of 
granting  the  commission,  state  what  grounds  of  protest  he 
may  have  against  the  witnesses,  as  otherwise  he  cailhot 
afterwards  except  against  them.' 

When  a  commission  in  common  form  issues  to  take  testi- 
mony abroad,  it  is  commonly  directed  to  the  principal 
Magistrate,  or  his  Deputy,  of  the  place  where  the  deposi- 
tions are  to  be  taken ;  and  the  conmiission  is  required  to  be 
executed  between  certain  days  named,  giving  reasonable 
notice  to  the  adverse  party.^ 

The  commission  to  take  the  testimony  in  an  Admiralty 
cause  being  duly  executed,  it  is  returned  to  the  Court,  with 
a  certificate  of  all  the  proceedings,  signed  by  the  examin- 
ers. Every  leaf  of  the  depositions  is  subscribed  by  the  de- 
posing witness,  and  the  whole  is  sealed  up  imder  an  au- 
thentic seal,  which  is  not  to  be  broken  until  the  commission 
and  proceedings  shall  be  produced  in  Court,  and  then 
opened,  upon  prayer  or  motion.* 

I  a  Bro.  Civ.  and  Ad.  I-ftw.  483.       « Ibid,       Ubid,436.       *  Ibid. 
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When  the  pleadings  are  closed,  if  neither  party 
2186  Intends  to  produce  und  examine  any  more  witnesses, 
(either  may  pray  publication,  saving,  on  special  cir- 
ctmistances,  the  examination  Of  some  particular  witness.* 
It  may,  however,  be  stayed  on  sufficient  cause  shown  by 
the  adverse  party,  iand  putting  in  a  new  pleading,  if  he 
have  a  right  so  t6  do  ;  for  publication  cannot  pass  till  the 
pleadings  are  exhausted,  and  the  witnesses  to  them  exam- 
ined. But  the  party  must  be  ready  with  his  new  pleading 
at  the  time ;  for  the  Court  will  determine  whether  pubhca- 
tion  be  unreasonably  or  designedly  delayed,  or  a  commission 
tediously  or  improperly  executed,  and  decide  accordingly,* 
After  piiblicatioh  of  testimony,  an  exceptive  allegation 
inay  be  made  to  the  evidence  of  a  witness  founded  on  his 
subsequent  affidavit,  contradicting  his  former  testimony  j 
for  though  such  declarations  are  suspicious,  they  are  not 
excluded.^ 

Publication  having  passed,  and  the  copies  having  been 
given  out,  if  the  witnesses  have  not  answered  the  interroga- 
tories fully,  they  will  be  required  to  give  more  ifull  answers. 
Exceptions  to  the  witnesses  inay  now  be  presented. 
227  These  may  be  general,  offering  general  objections ;  or 
they  may  be  special,  specifying  particular  facts,  causes, 
and  reasons  of  exception.  Exceptions  may  be  to  their  persons, 
as  that  they  are  of  infamous  character,  or  to  their  sayings,  that 
ihiey  ar^cotitradictory,  or  repugnant,  or  extra-articulate.* 
I'he  other  party  may  require,  it  is  said,  an  oath,  from  the  party 
preferring  exceptions,  that  he  doth  not  except  for  the  sake  of 

1  2  Bro.  Civ.  and  Ad.  Law,  425.  2  ibid,  425,  426. 

3-1riie  Centijfridn, i'Hagg.R.  161.         '4  a/firb.Cir.aiid  Ad.  LdV,  436. 


delay.  Probatory  terms  are  granted  on  such  exceptions 
and  considerations  for  the  taking  of  testimony,  as  in  the 
principal  cause.* 

Where  general  exceptions  to  witnesses  are  filed,  and  a 
probatory  term  is  assigned,  and  afterwards  additional  spe- 
cial exceptions  are  filed,  an  additional  probatory  term  will 
not  be  granted ;  but  the  evidence,  in  the  support  of  these 
exceptions,  must  be  taken  within  the  term  assigned  for 
proof  in  support  of  the  general  exceptions.^ 

The  party  whose  witnesses  are  excepted  to  may  conrolxv 
rate  them,  and  impeach  the  witnesses  in  support  of  the  ex- 
ceptions.   He  may  reprobate  those  by  whose  testimony  his 
original  witnesses  are  reprobated.    But  the  contest  can 
go  no  farther ;  in  testem  testes^  et  in  hos  ;  sed  non  dor    228  . 
htr  ultra?    The  party  excepting  may  also  corroborate 
his  witnesses ;  but  corroboration  cannot  aid  those  against 
whom  specific  objections  have  been  preferred.* 

Besides  the  evidence  obtained  by  the  testimony  of  wit- 
nesses, that  of  solemn  instruments  and  written  documents, 
in  which  there  is  no  danger  of  perjury,  is  admissible.  If 
referred  to  in  the  pleadings,  they  ought  to  be  produced  be- 
fore the  contestation  of  suit  But  they  are  sometimes  per- 
mitted to  be  produced  and  filed  as  exhibits  at  the  hearing 
'  of  the  cause.  If  instruments  to  be  used  in  evidence  are  in 
a  foreign  language,  they  should  be  interpreted  by  persons 
skilled  and  sworn  to  make  a  correct  translatioi^  copies  of 
which  should  be  deposited  with  the  Register.  In  this  case, 
the  proctor  of  the  party  offering  the  instrument  usually 

1  2  Bro.  Civ.  and  Ad.  L»w,  496.  «  HaU^s  M  PJfac.  9^ 

3  2  Bra  Civ,  and  Ad.  Law,  427.  *  Ibid- 
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States  that  he  exhibits  it,  and  moves  that  a  skilful  interpre- 
ter be  appointed  to  make  a  faithful  translation,  and  to  re- 
turn the  original  .with  the  translation  into  Court  on  a  cer- 
tain day.  The  Judge  appoints  and  swears  some  skilful 
person,  and  admonishes  him  according  to  the  motion.* 
229  The  translation  having  been  made  and  returned  with 
the  original  into  Court,  the  proctor  exhibits  them,  and 
alleges  that  the  instrument  contains  the  truth,  and  that  the 
translation  is  correct.  He  may  then  make  oath  that  he  has 
faithfully  propounded  the  instrument,  and  may  require  the 
oath  of  the  proctor  on  the  othej  side  as  to  his  belief  in  the 
allegations.  If  the  proctor  on  the  other  side  answers  on 
oath,  that  he  does  not  believe  the  allegations,  the  personal 
answer  of  his  client  may  be  required ;  and  the  proctor  prays 
that  the  copy  may  be  registered,  and  the  original  returned  ; 
but  he  must  leave  on  file  the  original  until  the  personal  an- 
swers required  are  obtained.* 

Instruoaents  are  of  two  kinds,  public  and  private. 

Public  instruments  are  those  which  are  made  by  public 
persons.  And  of  these,  there  are  many  sorts ;  five  of  which 
are  commonly  observed.  *^ 

1.  An  instrument  drawn  imder  the  hand  of  a^  Notary 
Public,  or  other  public  person,  either  in  or  out  of  Court. 

2.  That  which  is  sealed  with  some  public  or  authentic 
seal  (though  written  by  a  private),  as  of  a  Prince,  City, 
University^  or  College. 

3.  All  writings  whatsoever  (though  private)  which  are  ex- 
emplified by  the  authority  of  the  Judge,  or  Magistrate. 

1  Gierke's  Prax.  Tit.  50 ;  2  Bro.  Civ.  and  Ad.  Law,  427. 
«  Clerke's^Prax.  Tit.  51  j  HaU's  Ad,  Prac.  97. 
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4  All  such  writings  as  are  taken  out  of  public    230 
registries,  &c.,  or  those  made  at  the  public  acts,  [that 
is  to  say,  matters  of  record.^ 

5,  Those  writings  which  are  subscribed  by  the  person 
and  witnesses.     And  this  is  public  as  to  its  effects. 

Private  instruments  are  such  as  are  made  without  any 
solemnity ;  and  thjey  are  either 

1.  Accounts. 

2.  Private  inventories,  or  registers ;  or 

3.  Private  letters  betwixt  one  friend  and  another,  one 
tradesman  and  another.^ 

The  following  laws  have  been  passed  by  Congress  on 
the  subject  of  evidence,  which  apply  to  proceedings  in  the 
Courts  of  the  United  States,  in  the  trial  of  civil  causes  of 
Admiralty  jurisdiction. 

All  the  Courts  of  the  United  States  shall  have  power,  in 
the  trials  of  actions  at  law,  on  motion  and  due  notice 
thereof  being  given,  to  require  the  parties  to  produce  books 
or  writinga  m  their  possession  or  power,  which  contain 
evidence  pertineni  to  the  issue,  in  cases  and  under  circum- 
stances where  they  might  be  compelled  to  produce  the  same 
by  the  ordinary  lules  of  proceeding  in  Chancery ;  and 
if  a  plaintiff  shall  fail  to  comply  with  such  order  to  231 
produce  books  or  writings,  it  shall  be  lawful  for  the 
Courts,  respectively,  on  motion,  to  give  the  like  judgment 
for  the  defendant  as  in  cases  of  non-suit ;  and  if  a  defendant 
shall  fail  to  comply  with  such  order  to  produce  books  or 
writings,  it  shall  be'  lawful  for  the  Courts,  respectively,  on 

1  Hairs  Ad.  Prac.  98. 
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motion  as  aforesaid,  to  give  judgment  against  him  or  her  by 
default.^ 

The  mode  of  proof  by  oral  testimony,  and  examination 
of  witnesses  in  open  Court,  shall  be  the  same  in  all  the 
Courts  of  the  United  States,  as  well  in  the  trial  of  causes  in 
equity,  and  of  Admiralty  and  maritime  jurisdiction,  as  of 
actions  at  Common  Law.  And  when  the  testimony  of  any 
person  shall  be  necessary  in  a  civil  cause  depending  -in  any 
District,  in  any  Court  of  the  United  States,  who  shall  live 
at  a  greater  distance  from  the  place  of  trial  than  one  hun- 
dred  miles,  or  is  bound  on  a  voyage  to  sea,  or  is  about  to  go 
out  of  the  United  States,  or  out  of  such  District,  and  to  a 
greater  distance  from  the  place  of  trial,  than  as  aforesaid, 
before  the  time  of  trial,  or  is  ancient,  or  very  infirm,  the  de- 
position of  such  person  may  be  taken^  de  bene  esse, 
232  before  any  Justice  or  Judge  of  any  of  the  Courts  of  the 
United  States,  or  before  any  Chancellor,  Justice,  or 
Judge  of  a  Supreme  or  Superior  Comi;,  Mayor,  or  Chief 
Magistiate  of  a  City,  or  Judge  of  a  County  Court  or  Court 
of  Common  Pleas  of  any  of  the  United  States,  not  being  of 
coimsel  or  attorney  to  either  of  the  parties* or  interested  in 
the  event  of  the  cause ;  provided  that  a  notification  from  the 
magistrate,  before  whom  the  deposition  is  to  be  taken,  to 
the  adverse  party,  to  be  present  at  the  taking  of  the  same, 
and  to  put  interrogatories,  if  he  thinks  fit,  be  first  made  out 
and  seived  on  the  adverse  party,  or  his  attorney,  as  either 
may  be  nearest,  if  either  is  within  one  hundred  miles  of  the 
place  of  such  caption,  allowing  time  for  their  attendance 
after  notified,  not  less  than  at  the  rate  of  one  day,  Sundays 

1  Act  of  Cong.  1789,  ch.  20,  ^  15. 
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exclusive,  for  every  twenty  miles  travel.     And  in  causes 
of  Admiralty  and  maritime  jurisdiction  or  other  cases  of 
seizure,  when  a  libel  shall  be  filed,  in  which  an  adverse 
party  is  not  named,  and  depositions  of  persons,  circum- 
stanced as  aforesaid,  shall  be  taken  before  a  claim  be  put 
in,  the  like  notification,  as  aforesaid,  shall  be  given  to  the 
person  having  the  agency  or  possession  of  the  property 
libelled  aX  the  time  of  the  capture  or  seizure  of  the  same,  if 
known  to  the  libellant.     And  every  person  deposing  as 
aforesaid  shall  be  carefully  examined  and  cautioned,     233 
and  sworn  or  aflirmed,  to  testify  the  whole  truth,  and 
shall  subscribe  the  testimony  by  him  or  her  given,  after  the 
same  shall  be  reduced  to  writing,  which  shall  be  done  only 
by  the  Magistrate  taking  the  deposition,  or  by  the  deponent 
in  his  presence.     And  the  depositions  so  taken  shall  be  re- 
tained by  such  Magistrate,  until  he  deliver  the  same  with 
his  own  hand  into  the  Court  for  which  they  are  taken,  or 
shall,  together  with  a  certificate  of  the  reasons  as  aforesaid, 
of  their  being  taken,  and  of  the  notice,  if  any  given,  to  the 
adverse  party,  be  by  him,  the  said  Magistrate,  sealed  up 
and  directed  to  such  Court,  and  remain  under  his  seal  until 
opened  in  Court.     And  any  person  may  be  compelled  to 
appear  and  depose  as  aforesaid,  in  the  same  manner  as  to 
appear  and  testify  in  Court.     And  in  the  trial  of  any  cause 
of  Admiralty  or  maritime  jurisdiction  in  a  District  Court, 
the  decree  in  which  may  be  appealed  from,  if  either  party 
shall  suggest  to  and  satisfy  the  Court,  that  probably  it  will 
not  be  in  his  power  to  produce  the  witnesses,  there  testify- 
ing, before  the  Circuit  Court,  should  an  appeal  be  had,  and 
shall  move  that  their  testimony  be  taken  down  in  writing, 
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it  shall  be  so  done  by  the  Clerk  of  the  Court.     And 

234  if  an  appeaLbe  had,  such  testimony  may  be  used  on 
the  trial  of  the  same,  if  it  shall  appear  to  the  satisfac- 
tion of  the  Court,  which  shall  try  the  appeal,  that  the  wit- 
nesses are  then  dead,  or  gone  out  of  the  United  States,  or  to 
a  greater  distance  than  as  aforesaid,  from  the  place  where 
the  Court  is  sitting;  or  that,  by  reason  of  age,  sickness, 
bodily  infirmity,  or  imprisonment,  they  are  imable  to  travel 
and  appear  at  Court ;  but  not  otherwise.  '  And  imless  the 
same  shall  be  made  to  appear  on  the  trial  of  any  cause, 
with  respect  to  witnesses  whose  depositions  may  have  been 
taken  therein,  such  depositions  shall  not  be  admitted  or 
used  in  the  cause :  Provided,  That  nothing  herein  shall ^be 
construed  to  prevent  any  Court  of  the  United  States  from 
granting  a  dedimus  potestatem,  to  take  depositions  according 
to  common  usage,  when  it  may  be  necessary  to  prevent  a 
failure  or  delay  of  justice ;  which  power  they  shall  severally 
possess ;  nor  to  extend  to  depositions  taken  in  perpetuam 
rei  fnemoriam,  which,  if  they  relate  to  matters  that  may  be 
cognizable  in  any  Court  of  the  United  States,  a  Circuit 
Court,  on  application  thereto  made  as  a  Court  of  Equity, 
may,  according  to  the  usages  in  Chancery,  direct  to  be 

taken.^ 

235  Subpoenas  for  witnesses  who  may  be  required  to  at- 
tend a  Court  of  the  United  States,  in  any  district  there- 
of, may  run  into  any  other  district :  Provided,  That,  in  civil 
causes,  the  witnesses  living  out  of  the  district  in  which  the 
Court  is  holden,  do  not  live  at  a  greater  distance  than  one 
hundred  miles  from  the  place  of  holding  the  same.* 

1  Act  of  Cong.  1789,  ch.  90,  §  30.  «  Act  of  Cong.  1793,  ch.  66,  §6. 
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In  any  cause  before  a  Cooit  of  the  United  States,  it  shall 
be  lawful  for  such  Court,  in  its  discietion,  to  admit  in  evi- 
dence  any  deposition  taken  in  perpetuam  rei  metnoriamf 
which  would  be  so  admissible  in  a  Court  of  the  State  whereui 
such  cause  is  pending,  according  to  the  laws  thereof.^ 

In  case  of  the  District  Judge,  in  any  district,  being  unable 
to  dischai^e  his  duties,  the  District  Clerk  of  such  district 
shall  be  authorized  and  empowered,  by  leave  or  order  of  the 
Circuit  Judge  of  the  circuit  in  which  such  district  is  included, 
to  take,  during  such  disability  of  the  District  Judge,  all  ex- 
aminations and  depositions  of  witnesses ;  and  make  all 
necessary  rules  and  orders  preparatory  to  the  final  236 
hearing  of  all  causes  of  Admiralty  and  maritime  juris- 
diction.* 

It  shall  be  lawful  for  the  Circuit  Court  of  the  United  States, 
to  be  holden  in  any  district  in  which  the  present  provision, 
by  law,  for  taking  bail  and  affidavits  in  civil  causes,  (in  ca- 
ses where  such  affidavits  are,  by  law,  admissible,)  is  inade- 
quate, or,  on  account  of  the  extent  of  such  district,  inconve- 
nient, to  appoint  such,  and  so  many,  discreet  persons,  in  dif- 
ferent parts  of  the  district,  as  such  Court  shall  deem  neces- 
sary, to  take  acknowledgments  of  bail  and  affidavits ;  which 
acknowledgments  of  bail  and  affidavits  shall  have  the  like 
force  and  effect,  as  if  taken  before  any  Judge  of  said  Court. 
And  any  person  swearing  falsely,  in  and  by  any  such  affi- 
davits, shall  be  liable  to  the  same  pimishment,  as  if  the  same 
affidavit  had  been  made  or  taken  Before  a  Judge  of  said 
Court.  The  like  fees  shall  be  allowed  for  taking  such  bail 
and  affidavit,  as  are  allowed  for  the  Uke  services,  by  the  laws 

1  Act  of  Cong.  1812,  ch.  25,  ^  3.  «  Act  of  Cong.  1809,  cb.  94,  ^  3. 
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of  the  State  in  which  any  sueh  afiidavit  or  hail  shall  he 
tak^Q.^ 

The  commissioners,  who  n6w  are,  or  hereafter  may 

237  be  appointed,  by  virtue  of  the  act  entitled  "  An  Act 
for  the  more  convenient  taking  of  affidavits  and  bail 

in  civil  causes,  depending  in  the  Courts  of  the  United  States,'' 
are  authorized  to  take  affidavits  and  bail  in  civil  causes,  to 
be  used  in  the  several  District  Courts  of  the  United  States, 
and  shall  and  may  exercise  all  the  powers  that  a  Justice  <» 
Judge  of  any  of  the  Courts  of  the  United  States  may  exer- 
cise by  virtue  of  the  thirtieth  seetioti  of  the  act,  entitled,  "An 
Act  to  establish  the  judicial  Comts  of  theUnitedStates."2(a) 
Seamen,  having  like  cause  of  complaint,  are  required,  ,by 
the  laws  of  the  United  States,  in  a  prosecution  against_the 
ship  to  enforce  the  payment  of  their  wages,  to  join  in  the 
suit.^  But  their  respective  claims  are  considered  in  many 
respects  as  distinct  actions,  and  there  are  distinct  decrees  on 
each  claim.*  It  would  seem  reasonable  that  they  should  be 
considered  competent  witnesses  for  each  other,  although  all 
are  joined  as  parties  in  one  Ubel ;  but,  in  some  of  the  Admi- 
ralty Courts  of  the  United  States,  they  have  not  been  so  con- 
sidered. It  is  said  to  be  settled  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania, 

238  that  one  seaman  cannot  be  a  witness  for  another,  if  the 
witness  and  party  have  a  common  interest  in  the  point 

in  contest,  as  when  the  question  is  the  loss  of  the  ship,  em- 
bezzlement,  misfeasan'be,   malfeasance,   or  negligence,  to 

1  Act  of  Cong.  1812,  ch.  25,  $  1, 2.  «  Act  of  Cong.  1817,  ch.  203. 

«  Aiite  p;  ^.  4  Xnte  p.  101. 

(a)  See  Appendix-^Act  of  Congress,  Aug.  23,  184^ 
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which  all  «iust  contribute  in  damages ;  but  when,  though 
the  contracts  be  similar,  the  breach  or  performance  of  one 
may  happen  without  affecting  the  other ;  when  special  in- 
dulgences are  given  to  one,  though  not  to  all  the  rest,  one 
seaman  may  be  a  witness  for  another.  When  they  are  in- 
volved in  similar  br^ches  of  contract,  although  the  agree- 
ments be  separate  and  independent,  though  competent  wit- 
nesses, they  are  heard  with  caution.*  The  same  Court,  sub- 
sequently, in  commenting  upon  these  doctrines,  observed,  that 
mariners,  joined  together  in  one  libel,  were  never  permitted 
to  be  witnesses  for  each  other ;  because  seamen  voluntarily 
connect  themselves  in  a  libel,  and,  therefore,  do  not  stand 
upon  the  same  ground,  as  at  Common  Law.* 

In  suits  at  Common  Law,  upon  shipping  articles, 
which  are  always  several  agreements,  not  a  joint  con-  239 
tract,  seamen  are  competent  witnesses  for  each  other, 
although  the  witness  and  party  have  a  common  interest  in 
the  question  in  dispute.  The  objection  on  this  ground,  how- 
ever, weighs  against  the  credit,  not  the  competency  of  the 
witnesses.^  Although  the  witness  have  an  interest  in  the 
question,  if  he  be  not  interested  in  the  event  of  the  suit,  it  is 
not  an  objection  to  his  competency ;  and  this  is  according  to 
the  rules  of  the  Common  Law,  the  Civil  Law,  and  the  mari- 
time law.* 

In  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts,  it  has  been  the  practice,  in  suits  in  the 

1  Thg  Philadelphia,  1  Peters  Ad.  R.  211. 
«  The  Ship  Betsey,  2  Brown's  Penn.  R.  350. 

«  Hoyt  V.  Wildfire,  3  Johns.  R.  510  j  Spurr  ct  al.  «.  Pearson,  1  Mason  E. 
104j  1  Phillips  on  Ev.  38,  ajod  7k»to  (1st  Am.  Ed.). 
*  Spurr  et  al.  v.  Pearson,  1  Mason  R.  104. 
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Admiralty  for  seamen's  wages,  to  obtain  permission  from 
the  Court,  to  strike  out  of  the  libel,  or  to  omit  in  instituting 
the  suit,  those  parties  whose  testimony  may  be  required. 
But,  in  tjie  District  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania,  this -seems  to  be  considered  as 
objectionable.^  *» 

In  the  Supreme  Court  of  the  United  States  it  has 

240  been  decided,  that  the  contracts  of  the  seamen  in  ship- 
ping articles  are  distinct ;  that  one  seaman  does  not 

contract  jointly  with,  or  bear  any  responsibility  for,  another ; 
that  the  contract  is  so  considered  in  the  Act  of  Congress  for 
the  government  of  seamen  in  the  merchants'  service  ;  that, 
though  4he  libel  be  joint  in  form,  the  contract  is  always 
treated  as  a  distinct  contract  with  each  seaman ;  that  their 
defences  are  distinct ;  that  the  decree  should  assign  to  each 
seaman,  severally,  the  amount  to  which  he  is  entitled,  and 
dismiss  the  libel  as  to  those  who  have  no  right ;  and  that 
the  whole  of  the  proceeding,  though  in  the  form  of  a  joint 
suit,  is,  in  fact,  a  mere  joinder  of  distinct  causes  of  action, 
by  distinct  parties,  growing  out  of  the  same  contract ;  and 
that  it  is  "  a  positive  obligation,"  that  the  seamen,  suing  in 
rem  for  their  wages,  should  join  in  the  libel.^ 

One  of  the  objections  to  the  competency  of  a  party,  as  a 

witness  at  Common  Law,  is,  interest  in  the  event  of  a  suit 

in  damages  and  costs.     In  the  Circuit  Com't  of  the  United 

States  for  the  Third  Circuit,  it  was  held,  that  a  plain- 

241  tiff,  in  a  cause  at  Common  Law,  might  be  examined  as 
a  witness,  who  assigned  all  his  interest  in  the  suit  to 

1  The  SMp  Betsey,  2  Bro.  Penn.  R.  360. 

2  Oliver  et  al.  v.  Alexander  et  al.  6  Pet  Sup.  C.  R.  143 ;  Penhallow  et  al. 
V.  Doane's  Administrators,  3  Dall.  R.  73. 
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his  co-plaintiff,  and  who  ^wras  released  by  him  from  all 
claim  for  costs,  a  sufficient  security  for  the  defendant's  costs 
having  been  given.  The  Court  considered,  that,  as  the  in- 
terest, which  the  party  has  in  the  event  of  the  suit,  both  as 
to  costs,  and  the  subject  of  dispute,  lies  at  the  foimdation  of 
the  rule,  when  that  interest  is  removed,  the  objection  ceases 
to  exist.* 

But,  when  seamen  sue  in  the  Admiralty  in  rew,  for  the 
recovery  of  their  wages,  one  seaman  has  no  interest  in  the 
amount,  which  another  may  recover ;  and  the  subject  of 
costs  is  entirely  in  the  discretion  of  the  Court,  so  that  they- 
may  be  moulded  and  arranged,  when  the  justice  of  the  case 
may  require  it,  in  such  a  manner  as  to  relieve  the  witness 
from  the  objection  of  interest,  founded  on  that  considera- 
tion. 

It  is  not  known,  that  there  has  been  any  express  decision 
of  this  question  respecting  the  admission  of  a  seaman,  libel- 
lant  in  rem  for  wages,  as  a  witness ;  but  it  is  suggested 
whether  the  point  may  not  properly  be  made  and  submit- 
ted to  the  consideration  of  the  Superior  Courts  of  Ad- 
miralty in  the  United  States,  notwithstanding  the  242 
weight  of  the  authority,  and  present  practice,  against 
the  admission  of  one  of  the  libellants  as  a  witness  for  the 
others. 

Seamen,  like  other  persons,  if  not  interested  or  infamous, 
are  competent  witnesses  in  the  trial  of  criminal,  as  well  as 
civil,  causes.  The  law  has  pronounced  no  general  sentence 
of  exclusion  against  them,  and  there  is  nothing  in  their 
course  of  Ufe  or  general  character,  which  will  warrant  such 

1  Willing  et  al.  t>.  Consequa,  Pet.  C.  C.  R.  301. 
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a  jbarsh  and  vindictive  proceeding ;  their  testimony  is  to  be 
weighed,  and  is  open  to  every  suggestion  arising  from  their 
individual  characters,  the  manner  of  testifying,  the  nature 
of  the  facts  related  by  them,  their  prejudices,  passions,  and 
feelings,  and  all  the  considerations,  which  abate  the  force  of 
evidence  in  every  other  case.^ 

A  libellant's  father,  who  had  made  advances,  and  become 

responsible,  for  the  expenses  in  a  seaman's  suit  for  wages, 

was  rejected  as  a  witness  in  the  High  Court  of  Admiralty 

in  England.* 

The  master  af  a  ship  has  been  considered  an  incompetent 

witness,  in  suits  against  the  ship  or  the  owners  for 
243    seamen's  wages,  on  account  of  his  liability  for^  their 

wages.  This  has  often  been  held  in  the  District  Court 
of  the  United  States  for  the  Southern  District  of  Pennsyl- 
vania, upon  the  ground  of  the  mastelr's  interest  to  throw  off 
the  responsibility  for  the  wages  imposed  upon  him  by 
law.2  (a)  He  is  considered  interested  and  incompetent,  be- 
cause if  a  decree  passes  in  a  procedure  in  rem,  or  against 
the  owner,  it  may  be  given  in  evidence,  to  repel  a  suit  against 
die  master.*  In  the  Supreme  Court  of  the  State  of  Penn- 
sylvania, it  was  decided,  that  the  master  of  the  ship,  in  a 
suit  by  the  mate  against  the  owners,  was  not  a  competent 
witness  for  them  to  establish  the  propriety  of  the  discharge 

}  U.  States  V.  Freeman,  4  Mason  R.  505. 

2  The  Harvey,  2  Hagg.  R.  83,  Tiote. 

3  The  Phoenix,  1  Pet.  Ad.  R.  201 ;  Atkyns  r.  Burrows,  ibid,  244;  Ma- 
lone  V.  Bell,  ibid,  139. 

4  Malone  v.  Bell,  1  Pet.  Ad.  R.  139. 

(a)  The  William  Harris,  Ware  R.  371. 
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of  the  plaintiff  in  a  foreign  port  without  a  release,;  and  a 
question  was  made,  whether  the  release  should  not  be'fr(Mn 
all  the  owners.^  In  the  High  Court  of  Admiralty  in  England, 
the  master  of  a  ship  was  held  an  incompetent  witness  to 
establish  the  chaises  of  incapacity,  neglect,  drunkenness, 
and  disobedience  of  orders  by  the  mate,  in  a  suit  by 
the  latter,  for  his  wages,  against  the  ship.'  But,  in  the  244 
same  Court,  an  objection  to  his  competency  in  support 
of  a  defensive  allegation  in  opposition  to  the  claim  of  a  sea- 
man for  wages,  in  a  suit  against  the  owners  of  the  ship,  was 
overruled,  upon  the  ground  that  there  was  no  general  objec- 
tion to  the  competency  of  the  master,  although  his  testimony 
should  be  received  with  caution ;  and  it  was  said,  that,  the 
seaman  having  an  election  to  proceed  against  the  owners, 
the  master,  or  the  ship,  and  having  instituted  proceedings 
against  the  ship,  the  master  had  no  immediate  int^iest  in 
the  suit,  and  was  a  competent  witness.'  Upon  the  autho- 
rity of  this  decision,  a  master  was  admitted  in  a  peculiar 
case,  in  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts,  by  a  seaman  against  the  ship,  to 
establish  the  fact  that  the  hbeUant  had  been  guilty  of  smug- 
gling in  a  foreign  port,  and  that  the  master  had  paid  a  gra- 
tification to  a  Custom  House  oflScer,  in  order  to  prevent  an 
information ;  which  sum  the  owners,  who  offered  abundant 
security  for  the  payment  of  all  that  the  libellant  could  reco- 
ver, claimed  to  deduct  from  the  wag^.  But,  generally, 
the  master  of  a  ship  is  not  received  as  a  competent    246 

1  Galloway  v,  Morris  et  al.,  3  Yeates  R.  445. 
8  Eobinett  v.  The  Ship  Exeter,  2  Rob.  R.  263. 
»  The  Lady  Ann,  Edwards  Ad.  R.  335. 

15 
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witness  in  defence  in  a  suit  against  the  ship  or  ownets 
by  a  seaman  for  wages,  in  the  District  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

The  master  of  a  ship  cannot  be  a  witness,  without  a  re- 
lease from  the  owners,  to  defeat  a  suit  grounded  on  his 
alleged  misconduct.^  (a)  He  is  not  competent,  by  his  testi- 
mony, to  exempt  the  ship  libelled  for  a  forfeiture,  ocoasioned 
by  his  own  illegal  conduct ;  since  he  has  a  direct  interest 
ini;he  event,  and  the  decree  of  condemnation  would  be  godd 
evidence  against  him  in  a  suit  by  the  owners.^  A  release 
by  the  owners  would  perhaps  sustain  his  competency,  but 
the  objection  to  his  credit  would  press  very  strongly. 

The  Act  of  Congress,  for  the  government  of  seamen  in  the 
merchants'  service,  requires  every  master  or  commander  of 
any  ship  or  vessel  bound  from  the  United  States  to  any 
foreign  port,  or,  if  the  vessel  exceed  fifty  tons,  bound  frOm  a 
port  in  one  State  to  a  port  in  any  other  than  an  ad- 
846  joining  State,  before  proceeding  on  such  voyage,  to 
make  an  agreement  in  writing  or  print,  with  every 
seaman  except  such  as  shall  be  an  apprentice  or  servant  to 
himself  or  owners,  declaring  the  voyage  or  voyages,  term 
(^  terms  of  time,  for  which  such  seaman  shall  be  shipped.' (6) 

1  Bird  V.  Thompson,  1  Esp.  R.  337.  2  The  Hope,  2  Gall.  R.  48. 

?  Act  of  Q)ng.  1790,  ch.  56,  ^  1. 


{a)  The  Nymph,  Ware  R.  257. 

(*)  By  the  Act  of  Congress,  July  20,  1840,  ch.  48,  ^  10,  aU  shipments  of 
seamen  contrary  to  the  provisions  of  that  and  other  acts  of  Congress,  shall  be 
void ;  and  any  seamen  so  shipped  may  leave  the  service  at  any  time,  and 
demand  the  highest  rate  of  wages  paid  to  any  seaman  shipped  for  the 
voyage,  or  the  sum  agreed  to  be  given  him  at  his  shipment.— 5th  Vol.  Stat. 
"^t  large,  page  395. 
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When  stipulations  against  justice  and  the  marine  law  are 
inserted  in  the  shipping  articles,  the  Admiralty  will  reUeve 
the  seamen  who  are  particularly  under  its  protection ;  and 
this  is  its  known  rul^  of  practice,  in  considering  these  spe- 
cial contracts,  foimded  on  the  equitable  nature  and  constitu- 
tion of  the  Court.^(a)    In  the  Supreme  Judicial  Court  of  the 
State  of  Massachusetts,  it  has  been  decided,  that  if  a  seaman 
in  any  case  sign  an  unreasonable  contract,  in  which  new 
and  extraordinary  stipulations-  are  inserted,  the  Court  will 
relieve  him.*    The  words  "  or  elsewhere,"  in  shipping  arti- 
cles, are  Aot  to  be  taken  in  an  indefinite  latitude  as  to  space 
and  time,  a  universal  alibi  for  the  whole  world,  including 
the  most  remote  and  pestilential  shores.     They  must  receive 
a  reasonable  construction,  varying  much  according 
to  the  situation  of  the  primary  port  of  destination.'    247 
In  the  Circuit  Court  of  the  United  States  for  the  First 
Circuit,  these  words  in  shipping  articles  have  been  held  to 
be  either  void  for  uncertainty  and  generality,  or  subordinate 
to  the  principal  voyage  named.*    Shipping  articles,  under 
the  British  statutes,  are  conclusive  only  in  relation  to  the 
description  of  the  voyage  and  the  stipulated  wages,  but  not 

* 

1  The  Minerva,  1  Hagg.  R.  358;  Harden  v.  Gordon,  2  Mason  R.  541; 
Abbott  on  Ship.  434,  note  (4th  Am.  Ed.). 

«  Millot  V.  Lovett,  2  Dane*8  Abr.  461. 

s  The  Minerva,  1  Hagg.  R.  331 ;  Th3  Countess  of  Harcourt,  1  H«gg.  R. 
248 ;  The  George  Homer,  ibid,  370. 

*  Brown  v.  Jones  et  al.,  2  Gall.  R.  477;  1  Am.  Law  Journal,  209. 


..  (a)  Stipuladons  in  shipping  articles  disadvantageous  to  the  mariner  axe 
void.— Brown  v.  Lull,  2  Sumner  R.  443. 
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with  respect  to  special  and  unusual  stipulations.*  The 
mariner's  contract  il^an  ancient  contract,  and.  there  are  two 
essential  stipulations,  one  on  the  part  of  the  owner  describ- 
ing the  voyage,  the  other  on  the  part  of  the  seaman  engaging 
for  his  rate  of  wages.'  The  shipping  articles,  in  respect  to 
the  wages  of  the  master  and  his  apprentice,  ?ire  prirnd^  fade 
evidence  importing  verity;  but,  as  to  the  rest  of  the  crew, 
they  are  only  the  legal  evidence  of  the  contract,  and  the 
crew  cannot  recover  more  than  the  wages  stipulated 

248    therein.'    When  no  rate  of  wages  is  stated,  parol  evi- 

« 

dence  is  admissible  to  show  the  rate  agreed  upon.*  (a) 
The  certificate  of  the  master  is  the  best  evidence  in  favor 
of  the  libellants,  for  seamen's  wages,  no  shipping  articles 
being  produced.*  A  letter  from  the  master,  charging  a  sea- 
man with  desertion,  is  not  evidence,  nor  is  an  extract  from 
a  police  record  in  proof  of  a  mariner's  misconduct  admis- 
sible.* Shipping  articles  are  sometimes  executed  by  the 
seamen  with  a  blank  for  the  name  of  the  master ;  in  which 
case  they  become  bound  to  go  with  any  master  the  owner 
may  appoint,  and  he  becomes  liable  to  them  for  their 
wages.' 

1  The  Prince  Frederic,  2  Hagg.  R.  396  j  Thompson  v.  Collins,  4  Bos.  db 
Pull.  R.  347. 
«  The  Minerva,  1  Hagg.  R.  353. 
t  Abbott  on  Ship.  434,~7M?fe  (4th  Am.  Ed.) 
<  The  Harvey,  2  Hagg.  R.  7d. 
5  The  Mary,  Bee.  Ad.  R.  119. 
9  The  Vibilia,  2  Hagg.  R.  228. 
T  Abbott  on  Ship.  434,  note  (4th  Am.  Ed.) 


(a)  Wickham  v.  Blight,  Gilpin  R.  452 ;   Contra,  The  Crusader,  Afrare 
R.  437. 
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The  Aci  oi  Congress,  for  the  government  of  seamen  in 
the  inerchants'  service,  provides,  in  suits  for  seamen's  wages, 
that  it  shall  be  incumbent  on  the  master  to  produce,  when 
required,  the  shipping  articles,  and  log-book,  to  "  ascertain 
any  matter  in  dispute" ;  otherwise  the  libellants  may  state 
the  contents,  and  the  burden  of  proving  the  contrary  shall 
be  upon  the  master.^  In  the  Comts  of  Common  Law 
in  England,  the  defendant,  in  such  a  case,  will  be  249 
required  to  produce  the  shipping  articles,  and  to  fur- 
nish the  plaintiff  with  a  copy  when  necessary,  in  order  to 
frame  the  declaration  correctly.*  The  log-book  is  indispen- 
sable evidence  to  enforce  the  special  statute  forfeitures, 
mentioned  in  the  Act  of  Congress  for  the  government  of 
seamen  in  the  merchants'  service.  An  omission  of  a  sea- 
man to  render  himself  on  board,  at  the  time  stipulated  in 
the  shipping  articles  before  the  commencement  of  the 
voyage,  subjects  him  to  a  forfeiture  of  one  day's  pay  for 
each  hour's  absence;  and  absence  without  leave,  in  the 
course  of  the  voyage,  subjects  the  seaman,  if  a  proper  entry 
be  made  in  the  log-book  on  the  same  day,  to  a  forfeiture  of 
three  days'  pay  for  every  day's  absence,  if  he  returns  within 
forty-eight  hours;  and,  if  he  does  not  return  within  forty- 
eight  hours,  he  incurs  a  forfeiture  of  all  the  wages  then  due 
him,  and  all  his  goods  and  chattels  on  board  the  ship,  or  in 
any  store,  where  they  may  have  been  lodged  at  the  time  of 
the  desertion;  and  he  is  further  Uable  to  pay  all 
damages,  which  may  be  sustained  in  consequence  of  250 
being  obliged  to  get  another  seaman  in  his  room.  If 
the  party,  before  the  commencement  of  the  voyage,  omits  to 

1  Act  of  Cong.  1790,  c.  56, 5  6,        *  Abbott  on  Ship.  485,  ncte  (4th  Am.  Ed.) 
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render  himself  on  board,  .or,  after  rendering  himself  on 
board,  deserts,  so  that  the  ship  proceeds  to  sea  without  him, 
he  and  his  surety  forfeit  a  sum  equal  to  the  advance  wages, 
besides  the  sum  advanced.  The  entries  in  the  log-book 
must  correspond  with  the  description  of  the  offences  in  the 
Act  of  Congress.  Thus  it  is  not  sufficient  to  state,  that  the 
seaman  was  absent,  or  that  he  left  the  ship ;  the  absence 
must  be  entered  in  the  log-book,  as  without  leave.^  This 
entry  is  evidence ;  and  supplementary  proof  is  not  required, 
although  the  entry  is  not  conclusive,  and  this  primd  fade 
proof  may  be  controlled  by  other  opposing  testimony.*  The 
log-book  is  not  admitted  as  evidence  to  any  fact,  but  that 
in  which  the  Act  of  Congress  renders  it  evidence;  for 
attempts  are  often  made  to  deceive  by  false  entries.'     It 

was  observed,  by  the  Judge  of  the  District  Court  of  the 
251     United  States  for  the  Eastern  District  of  Pennsylvania, 

that,  in  one  case  before  him,  a  captain  appeared  to 
have  made  an  entry  of  an  offence  by  a  seaman  in  a  blank, 
in  the  log-book,  accidentally  left  by  the  matp,  the  officer 
whose  duty  it  is  to  keep  the  same.*  In  a  case,  lately  tried 
in  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts,  a  log-book  was  produced  in  evidence,  con- 
taining numerous  palpably  false  entries,  made  in  similar 
accidental  blanks,  of  alleged  offences  of  the  seamen,  which 
was  rejected,  and  a  decree  made  immediately  for  the 
libellants.^  .  . 

1  Abbott  on  Ship.  468,  rtote  (4th  Am.  Ed.). 

«  Malone  v.  Bell  et  al.,  1  Pet.  Ad.  R.  139 ;  The  Phoenix,  ibid,  301 ;  The 
Philadelphia,  ibid,  311 ;  Townsend  v.  Ome,  4  Mason  R.  641. 
3  Ibid.        4  The  Phoenix,  1  Pet.  Ad.  R.  201. 
5  Madder  et  al.  v.  Reed,  IT.  S.  Dist.  Ct.,  Mass.  Dist.,  Sept.  Term,  1833. 
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The  testimony  of  witnesses  in  the  District  and  Circuit 
Courts  of  the  United  States,  in  civil  causes  of  Admiralty 
jurisdiction,  is  frequently  given'  vivd  voce,  as  it  is  in  the 
British  Courts  of  Admiralty,  in  causes  heard  summarissime, 
such  as  cases  of  seamen's  wages.^  But,  in  important  causes, 
particularly  those  which  will  probably  be  carried  to  the  Su- 
preme Court  of  the  United  States,  the  testimony  is  taken  by 
a  conlmission.  When  depositions  are  given  abroad,  or  when 
the  parties,  or  their  pioctois,  cannot  conveniently 
attend,  they  are  taken  by  such  examiners  as  the  262 
Court  shall  appoint,  or  by  the  aid  of  Letters  Rogatory, 
upon  interrogatories,  filed  by  the  parties  and  annexed  to  the 
commission ;  and  the  commissioners  are  authorized  to  ad- 
minister the  oaths  to  the  witnesses.  A  commission  will  not, 
however,  issue  in  a  prize  cause,  to  take  testimony  in  the 
country  of  an  enemy.'*  When  the  parties  or  their  proctors 
can  attend,  a  common  commission  issues  to  such  persons  as 
the  Court  may  appoint, — ^generally  to  one  or  more  of  the 
commissioners  appointed  by  the  Court,  by  virtue  of  the  laws 
of  the  United  States, — authorizing  them  to  administer  the 
oaths  and  take  the  testimony  for  either  party  or  both  parties. 
Due  notice  of  the  time  and  place  of  taking  the  depositions 
is  given  by  the  commissioners  to  the  parties,  when  the  par- 
ties and  their  proctors  are  permitted  to  be  present,  and  to 
propose  their  questions.  The  commissioners  record  all  .the 
questions  ^d  answers,  noticing  every  objection  made  by  the 
respective  parties,  and  when  the  commission  is  executed, 
return  their  doings  to  the  Court,  under  their  certificate,  with 

1  2  Bro.  Civ.  and  Ad.  Law,  ^8. 

«  The  Diana,  2  GaU.  R.  93 ;  The  Magnus,  1  Rob.  R.  31. 
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the  deposition.  When  commissioners,  acting  by  virtue 
253  of  a  d^imus  potestatem,  commence  the  taking  of  a 
deposition  on  the  day  of  which  notice  is  given,  they 
should  adjourn  from  day  to  day,  till  the  deposition  be  com- 
pleted.1  This  is  the  general  course  of  proceeding  in  the 
taking  of  depositions  in  the  Admiralty  practice  in  civil 
causes  in  the  District  and  Circuit  Courts  of  the  United  States 
for  the  District  of  Massachusetts.  In  most  of  the  civil 
causes  of  -Admiralty  jurisdiction  in  this  District  Court,  the 
testimony  is  given  vivd  voce  ;  but,  whenever  convenience  or 
justice  requires  that  it  should  be  by  deposition,  a  commission 
on  motion  is  issued  for  this  purpose. 

In  the  Supreme  Court  of  the  United  States,,  in  an  instance 
or  revenue  cause,  the  vivA  voce  testimony  of  a  witness  will 
not  be  received,  but  his  deposition  will  be  required  to  be 
taken  out  of  Court.^  New  evidence  is  admissible  in  that 
Court,  in  civil  causes  of  Admiralty  jurisdiction,  on  appeal, 
as  in  prize  causes,  and  the  testimony  is  taljen  by  a  commis- 
sion. An  instance  cause  is  not  tried  Uke  a  prize  cause 
264  upon  the  original  evidence,  and  further  proof  when  re- 
quired, ordered  ;  in  the  former,  further  proof  may  be 
exhibited  in  the  first  instance,  and,  if  the  Court  have  doubts 
on  the  hearing,  still  further  proof  may  be  ordered.^  Depo- 
sitions de  bene  esse,  according  to  the  thirtieth  section  of  the 
Judiciary  Act  of  1799,  are  not  admissible  in  the  Supreme 
Court ;  for  the  terms  of  the  Act  apply  to  the  "District  and 

1  Buddixjum  v.  Kirk,  3  Cranch  R.  393. 
«  The  Samuel,  3  Wheat.  R.  77. 

3  The  James' Wells,  7  Cranch  R.  22;  The  Clarissa  Claiborne,  ibid,  107 ; 
The  Argo,  a. Wheat.  E.  289,  note. 
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Circuit  Courts, -and  testimony  to  be  used  in  the  Supreme 
'Court  can  be  taken  only  according  to  its  rules.*  The  depo* 
sitions,  taken  by  commission  from  the  Courts  of  the  United 
States,  are  not  considered  as  taken  de  bene  esse ;  but  aie 
evidence  in  chief,  and  absolute,  whether  the  witness  be 
within  or  beyond  the  process  of  the  Court.*  The  act  of 
Congress,  respecting  the  taking  of  depositions,  reserves  a 
power  to  the  Coiuts  of  the  United  States,  to  grant  a  dedimus 
patestatenh  to  take  them  according  to  the  common  usage, 
when  it  may  be  necessary  to  prevent  a  failure  or  delay  of 
justice ;  and  depositions  thus  taken  are  not  considered  as  de 
bene  esse.^ 

Affidavits  to  be  used  as  further  proof  in  the  Supreme  256 
Court  of  the  United  States,  must  be  taken  by  a  commis- 
sioner ;  the  Court  in  which  this  was  ruled,  was  one  of  prize 
jurisdiction.* .  In  the  Supreme  Court  of  the  United  States,  a 
commission  to  examine  witnesses  in  a  foreign  country  was 
refused,  until  the  commissioners  should  be  named.^  If  the 
return  of  the  commissioners  be  enclosed  in  an  envelope 
coaled,  no  other  sealing  is  considered  requisite.^ 

In  the  Circuit  Court  of  the  United  States,  it  has  been 
held,  that  commissioners  act  under  a  special  authority  oi 
the  Court,  and  must  strictly  confine  themselves  to  the  limits 
of  the  authority  vested  in  them.  Where  a  commission  wa» 
directed  to  four  persons  jointly,  and  was  executed  by  three 
of  them,  an  objection  to  the  admissibility  of  the  testimony 

1  The  Argo,  2  Wheat.  R.  287. 

2  Sergeant  v.  Biddle,  4  Wheat.  R.  508.  >  Ibid,  511. 
*  The  London  Packet,  3  Wheat.  R.  371. 

5  Va^stophorst  v.  The  State  of  Maryland,  2  Dall.  R.  401. 
«  Grant  v.  Naylor,  4  Cranch  R.  234-228. 
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was  sustained,   although  two  of  the  three  commissioners 

were  nominated  by  the  party  making  the  exception.^     The 

same  rule  was  adhered  to,  although  the  commissioners, 

256  named  by  the  party  objecting,  after  attending,  and 
partly  executing  the  commission,  withdrew  and  re- 

fused  to  proceed  further.^  Each  interrogatory  annexed  to 
the  commission  should  be  fully  answered ;  and  the  omis- 
sion is  fatal  to  the  whole  testimony  of  a  witness,  although^ 
in  answer  to  the  general  interrogatory,  he  may  answer,  that 
he  knows  nothing  further  material  to  either  party.*  A 
commission  to  take  testimony  in  an  Admiralty  .cause  has 
been  enlarged,  upon  proof  of  newly  discovered  evidence,  not 
in  the  contemplation  of  the  parties,  when  a  former  order 
had  been  made  limiting  the  time  of  taking  out  the  commis- 
sion, which  time  had  expired.* 

In  the  Circuit  Court  of  the  United  States  for  the  First 
Circuit,  it  was  held,  that  the  Court  might  allow  the  inter- 
rogatories on  commissions  to  be  filed  at  any  time,  upon  a 
proper  case  shown  ;  and  a  special  commission  was  granted 
to  take  the  deposition  of  a  witness  in  a  foreign  countrf^ 
with  instructions,  that  the  interrogatories  should  be  filed 
here  by  both  parties,  that  no  additional  interrogatories 
should  be  admitted  by  the  commissioners,  and  that 

257  neither  the  parties  nor  the  counsel  should  appear  be- 
fore  them ;  a  permission  requested,  that  the  witness, 

on  account  of  his  great  age,  might  be  attended  by  a  friend 
to  assist  him  before  the  commissioners,  being  refused  by  the 

1  Guppy  et  al.  v.  Brown,  4  Dall.  R.  410 ;   ArmstBong  v.  Brown,  1  Waah. 
C.  O.  R.  43. 
«  Coxe's  Dig.  159.  3  Ketland  v.  Bissett,  1  Wash.  C.  C.  R.  144. 

*  The  Ruby,  5  Mason  R.  461. 
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Court.^  Depositions  fairly  taken  in  a  foreign  country,  by  a 
Judge  of  that  country,  in  the  presence  of  the  commissicmers, 
were  allowed  to  be  used, — all  the  interrogatories  having 
been  put  and  answered,  and  the  Government  of  the  country 
having  refused  to  allow  the  conunissioners  to  act ;  as  other- 
wise there  would  be  a  failure  of  justice.*  When  interroga- 
tones  are  substantially,  although  not  formally  answered,  as 
well  where  the  depositions  are  taken  by  virtue  of  Letters 
Rogatory,  as  under  a  commission,  the  testimony  will  be  re- 
ceived.. Especially  in  the  former  case,  the  ends  of  justice 
seem  to  require  a  depaiture  from  the  ordinary  rules ;  but 
the  extent  to  which  this  may  go,  is  not  settled.'  It  is  a 
valid  objection  to  a  deposition,  that  the  cross-interrogatories, 
annexed  to  the  commission,  were  not  propounded  to 
the  witness.*  All  proper  interrogatories  on  each  side  268 
must  be  answered,  or  the  deposition  cannot  be  admit- 
ted to  be  read.  If  they  are  hypothetical  and  to  be  answered 
only  in  a  certain  event,  which  has  not  happened,  or  refer  to 
records,  which  speak  for  themselves,  they  need  not  be  an- 
swered.* , 

Testimony  taken  under  a  commission,  in  a  case  in  which 
the  United  States  was  a  party,  was  rejected  because  it  had 
been  opened  by  an  officer  of  the  Goverrunent  before  it  came 
to  the  hands  of  the  Clerk  of  the  Court,  and  a  new  commis- 
sion, with  the  original  papers  annexed,  issued.*  In  the  Su- 
preme Court  of  Massachusetts,  a  deposition,  in  a  libel  for 

^  Cunningham  v.  Otis,  1  Gall.  R.  166. 
8  Winthrop  v.  TJDion  Ins.  Co.,  2  Wash.  C.  C.  R.  7. 
8  Nelson  et  al.  v,  U.  States,  1  Pet.  C.  C.  R.  335. 
*  Gilpin  V.  Consequa,  1  Pet.  C.  C.  R.  86. 

5  Bell  V.  Davidson,  3  Wash.  C.  C.  R.  328. 

6  U.  States  V,  Price's  Adm'r.,  2  Wash.  C.  0.  R.  366, 
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a  divoice,  opened  by  mistake,  by  an  agent  of  a  party,  was 
permitted  to  be  used,  on  satisfactory  proof  of  the  mistake;^ 
But,  in  the  Supreme  Court  of  the  United  States,  it  is  held 
to  be  a  fatal  objection  to  the  use  of  a  deposition  take;a  un- 
der the  Act  of  CJongress  de  bene  esse,  that  it  was  not  opened 
in  Court ;  as  where  it  was  opened  by  the  Clerk  out  of  Court, 

upon  the  supposition  that  it  was  a  letter  to  him.^ 
269        A  deposition  under  a  commission  cannot  be  ^used,  if 

the  general  interrogatory  be  not  answered ;  nor  can  a 
deposition  be  admitted,  in  which  a  witness  is  merely  asked, 
if  a  previous  ^  parte  affidavit  gi\^n  .by  him  contains  the 
truth.'  But  it  is  not  a  fatal  objection,  that  the  deposition  is 
not  signed  by  the  witness.*  A  deposition  taken  de  bene  esse 
cannot  be  admitted,  unless  the  Judge,  or  commissioner,  be- 
fore whom  it  is  taken,  shall  certify,  that,  it  was  written  by 
him,  or  by  the  witness  in  his  presence.*  Where  a  certificate 
of  the  magistrate,  taking  a  deposition,  stated  that  it  was  re- 
duced to  writing  in  his  presence,  but  did  not  state  by  whom 
it  was  done,  and  it  appeared  that  it  had  been  written  by  the 
witness  ten  days  before  at  a  different  place,  when  the  magis- 
trate was  not  present,  the  deposition  was  rejected.* 

If  a  commission  issue  to  two  persons,  jointly  and  severally, 
the-  deposition  of  one  of  them  may  be  taken  before  the  other.' 
The  testimony  of  a  person,  taken  under  a  joint  and  sev- 

^  1  Goflf  r.  Goff,  1  Pick.  R.  475. 
«  Beale  v.  Thompson  et  al.,  8  Cranch  R.  70. 
3  Richardson  v.  Golden,  3  Wash.  C.  C.  R.  109. 
*  Ketland  v.  Bisset,  1  Wash.  O.  C.  R.  M4. 

5  Pettibone  r.  Derringer,  Coxe's  Dig.  343. 

6  U.  States  V,  Smith,  4  Day  R.  ISI. 
T  Lonsdale  v.  "Brown,  3  Wash.  G.  C.  R.  404. 
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eral  commission  to  a  number  of  persons,  cannot  be  960 
lead,  if  a' person  not  named  in  the  commission  assisted 
in  the  examination^^  A  commission,  directed  to  be  executed 
in  a  particular  place,  cannot  be  executed  elsewhere.'  If  the 
circumstances  which  authorize  the  taking  of  the  deposition 
of  a  witness  de  bene  esse  exist  at  the  time  of  the  trial,  it  may 
be  read.'  The  magistrate  should  deliver  the  deposition,  ta- 
ken by  him  de  beneesse^  into  Court  personally,  or  it  should 
be  by  him  sealed  up  and  directed  to  the  Court/ 

It  is  not  a  valid  objection  to  a  deposition,  that  it  is  in  the 
English  language,  and  that  the  commissioners  are  Dutch- 
men,'who  do  not  state,  that  they  had  the  assistance  of  a 
sworn  interpreter  -  neither  is  it  a  sound  objection  that  the 
cross-interrogatories  were  not  put  to  the  respective  witnesses, 
till  they  had  all  answered  in  chiefs  The  commissioners 
are  the  agents,  not  of  the  parties,  but  of  the  Court.^  If  it 
appealr  on  the  face  of  the  proceedings,  in  taking  a  depo- 
sition under  the  Act  of  Congress,  that  the  person  taking  261 
it  was  authorized  by  the  Act  of  Congress,  it  will,  in  the 
first  instance,  be  considered,  that  he  was  authorized,  for  it  is 
to  be  presumed,  that  it  was  taken  pusuant  to  the  Act ;  prir 
md  fade,  the  officer  is  presumed  to  be  de  facto  and  de  jure 
what  he  is  described  to  beJ 

The  certificate  of  the  magistrate,  who  takes  a  deposition, 
is  good  evidence  to  entitle  it  to  be  read,  if  all  the  necessary 
facts  be  stated ;   but  it  should  distinctly  appear,  that  the 

I  Willings  t>.  Conseqna,  1  Pet.  C.  C.  R.  301. 

'  Bondereau  et  al.  v.  Montgomery,  Coxe's  Dig.  344. 

»  Jones  r.Nealetal.,  Coxe's  Dig.  215.        *  Ibid.  ^  --* 

5  Gilpins  V,  Consequa,  Pet.  C.  C.  R.  85.         «  Ibid. 

7  Ruggles  V.  Bucknor,  1  Paine  R.  358. 
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requisitions  of  the  law  have  been  fully  complied  with.*  A 
deposition  de  bene  esse  may  be  taken  and. used  in  a  ciyil 
cause,  when  the  witness  lives  at  a  greater  distance  than  one 
hundred  miles  from  the  place  of  trial,  although  bis  residence 
be  out  of  the  District  in  which  is  tl^e  place  of  trial ;  and  a 
decision  of  the  Circuit  Court  of  the  United  States  for  the 
Third  Circuit,  confining  the  operation  of  the  Act  of  Congress 
respecting  depositions  de  bene  esse  to  depo^tions  taken  within 
the  District  in  which  the  trial  is  to  take  place,  is  over- 
262  ruled.^  It  is  a  useless  act  to  issue  a  subpoena  to  a  wit- 
ness who  lives  at  a  greater  distance  than  one  hundred 
miles  from  the  place  of  holding  the  Court,  ifi  order  to  lay  a 
foundation  for  using  his  deposition.'  In  the  other  cases, 
however,  provided  for  by  the  Act  of  Congress,  the  witness 
must  be  subpoenaed  and  unable  to  attend  at  the  trial.* 

The  circumstance,  that  the  deponent  was  a  seaman  in  the 
naval  service  of  the  United  States,  and  liable  to  be  ordered 
on  distant  service,  is  not  a  sufficient  reason  for  the  taking  of 
his  deposition  de  bene  esse.  The  liability  of  a  witness  to  be 
ordered  beyond  the  reach  of  the  process  of  the  Court,  is  not 
one  of  the  causes  for  taking  depositions  mentioned  in  the 
Act.  In  such  a  case,  however,  there  would  seem  to  be  a 
propriety  in  applying  to  the  Court  for  its  aid.^ 
It  may  be  questionable,  whether  the  strict  rules  laid  down 

1  Bell  V.  Morrison  et  al.,  1  Pet.  Sup.  Ct.  R.  351. 

8  Pelap.  Ins.  Co.  v.  Southgate  et  al.,  5  Pet.  Sup.  Ct.  R.  604;  Evans  v.  Het- 
tick,  3  Wash.  C.  C.  R.  417. 

3  Petap.  Ins.  Co.  v.  Sotrihgate  et  al.,  5  Pet  Sup.  Ct.  R.  604. 

4  Brown's  Lessee  v.  Galloway,  1  Pet.  C.  C.  R.  291 ;  Penns'  Lessee  i>.  In- 
graham,  2  Wash.  C.  C.  R.  48T 

5  The  Samuel.  1  Wheat.  R.  9. 
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in  the  decisions  which  have  been  cited  of  the  Courts  of  the 
United  States^  relative  to  the  taking  of  depositions  under  the 
Act  of  Congress,  would  be  enforced  in  Admiralty  cau- 
ses. Most  of  those  decisions  were  made  in  Common  263 
Law  causes,  and  one  of  the  reasons,  assigned  by  the 
Courts,  for  this  strictness,  is,  that  the  use  of  depositions  is  in 
derogation  of  the  Common  Law  rule,  which  requires  the 
fdvd  voce  testimony  of  the  witnesses ;  so  that  all  the  requi* 
sites  of  the  law  must  be  complied  with  before  such  testimony 
is  admissible.^  But  the  general  practice  of  the  Courts  of 
Admiralty,  being  according  to  the  course  of  the  Civil  Law, 
requires  that  tes'timony  should  be  given  by  deposition  ;  ihe 
reason,  therefore,  for  the  strictness  of  the  Courts  of  the  Uni- 
ted States,  in  Common  Law  causes,  does  not  apply  to  Ad- 
miralty suits.  But  it  should  be  recollected,  that  the  Act  of 
Congress,  authorizing  the  use  of  depositions,  and  prescribing 
the  mode  of  taking  them,  expressly  embraces  causes  of  Ad- 
miralty jiuisdiction.  The  only  safe  course,  therefore,  in 
practice,  is  to  conform  to  the  rules  laid  down  in  these  deci- 
sions  of  the  Couits  of  the  United  States,  which  have  been 
referred  to. 

It  is  advisable,  when  depositions  are  to  be  taken  in  an 
Admiralty  suit,  that  they  should  be  taken  under  a 
commission,  rather  than  de  bene  esse,  for  then  the  tes-  264 
timony  becomes  absolute.  In  all  cases,  where  justice 
requires,  commissions  in  Admiralty  suits  are  obtained 
on  motion  in  Court,  or  by  cin  order  of  the  Judge  at  cham- 
bers. 

1  Bell  V.  Morrison,  1  Pet.  Sup.  Ct.  R.  355 ;  U.  States  v.  Smith,  4  Day  R. 
121. 
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It  has  been  held,  in  the  Circuit  Court  of  thie  United  States 
for  the  Second  Circuit,  that  an  objection  to  the  competency 
of  a  witness  shoijld  be  made  at  the  time  of  taking  his  de- 
position, and  that,  when  a  party,  with  a  knowledge  of  the 
objection,  attends  the  taking  of  the  deposition,  and  cross^ 
examines  the  deponent,  the  objection  may  reasonably  be 
presumed  to  be  waived,  good  faith  requiring  that  the  objec- 
tion should  be  made  at  that  time,  in  order  to  give  the  ad- 
verse party  an  opportunity  to  remove  it ;  but,  when  there  is 
neither  actual  nor  constructive  notice  of  the  interest  of  the 
witness,  the  objection  may  be  made  at  the  trial.* 

In  causes  of  maritime  salvage,  the  testimony  of  the  per- 
sons on  board  the  respective  vessels  is,  from  the  necessity 
of  the  case,  admitted ;  but  this  is  confined  to  the  facts  oc- 
curring at  the  time  of  salvage.'  In  collision  causes, 
265  the  same  rule  prevails,  from  the  same  necessity.* 
This  rule  is  considered  an  exception  to  the  general 
rules  of  evidence  adopted  in  Courts  of  Admiralty,  excluding 
the  testimony  of  a  witness  directly  interested  in  the  event 
of  the  suit* 

In  the  practice  of  the  High  Court  of  Admiralty  in  Eng* 
land,  cases  of  salvage  are  brought  upon  affidavits,  without 
any  cross-examination  of  the  deponents  ;  and  the  practice 
seems  to  be  for  the  salvors  examined  first  to  release  their 


1  U.  States  V.  One  Case  of  Hair  Pencils,  1  Paine  R.  400. 

»  The  Magnolia,  1  Sumner's  R.)  The  Henry  Ewbank,ibid ;  S.  C.  Ameri- 
can Jurist,  XII.  67;  The  Charlotte  Caroline,  1  Dod.  R.  193. 

3  The  Woodrop  Sims,  2  Dod.  R.  83 ;  The  Thames,  5  Rob.  R.  345;  The 
Countess  of  Dover,  3  Hagg.  R.  154;  The  Weskett,  486. 

*  The  Bodton,  1  Sumner's  R, 
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interest.^  But  voluntary  affidavits  of  witnesses,  not  sub- 
jected to  the  test  of  cross-examination,  are  heard  with  cau- 
tion in  that  Court.'  In  a  collision  case  in  that  Court,  a 
protest  of  the  master  and  crew  of  a  foreign  vessel  was  not 
admitted  in  evidence,  although  they  could  not  remain  in 
the  country  to  be  examined,  the  persons  on  board  the  other 
vessel  remaining,  who  might  all  be  witnesses.' 

The  lawfulness,  or  unlawfulness,  of  the  mode  of  ob- 
taining testimony^  does  not  affect  its  admissibility;  366 
the  right  of  using  it  does  not  depend  on  the  mode  in 
w^hich  it  is  obtained,  when  it  is  competent  and  pertinent, 
and  not  in  its  own  nature  objectionable,  as  confessions  ob- 
tained by  threats  or  from  inducements.  The  manner  of 
obtaining  the  evidence  is  not  considered  in  its  estimation, 
but  its  value  as  proof ;  and,  when  the  party  comes  to  the 
possession  of  the  testimony  even  by  stratagem  or  direct 
force,  it  is  competent* 

The  proceedings  of  a  foreign  Court  of  Vice-Admiralty  dp 
not  carry  with  them  verity,  so  as  to  make  them  evidence 
per  se.  Proof  aliunde  is  required,  by  a  witness,  who  is  ac- 
quainted with  the  seal  of  the  Court,  or  the  handwriting  of 
the  Judge  or  Clerk,  or  who  has  examined  and  compared  the 
copy  with  the  original,  in  the  proper  offices,  or  some  other 
evidence  of  a  similar  character.*  The  certificate  of  the 
American  Consul  to  the  authenticity  of  the  proceedings  is 
not  sufficient,  for  he  is  recognised,  in  the  Law  of  Nations, 

1  The  Countess  of  Dover,  3  Hagg.  R.  149,  15®,  note. 

a  The  Apollo,  1  Hagg.  R.  315. 

s  The  Betsey  Gaines,  2  Hagg.  R.  38. 

*  The  Jenne  Eugenie,  2  Mason  R.  441. 

5  Catlett  et  al.  v.  Pac.  Ins.  Co.,  1  Paine,  694. 
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only  in  commercial  transactions,  and  is  not  invested  with 
authority  to  authenticate  judicial  proceedings.^ 

267  A  survey,  ordered  by  an  American  Consul  in  a 
foreign  port,  and  the.  repent  of  the  surveyors,  are  nol 

evidence,  because  the  proceeding  is  not  judicial,  and  the 
facts  must  be  proved  as  in  other  causes ;  but  they  might  pos- 
sibly have  been  allowed,  had  there  been  no  tribunals  at  the 
place  from  which  a  regular  order  of  survey  and  condemna- 
tion might  have  been  obtained.^  A  paper,  certified  as  a 
true  copy  by  a  Notary,  is  not  evidence,  mxless  he  has  the 
original  in  his  custody,  and  is  authorized  to  authenticate 
copies,' 

Papers  translated  from  a  foreign. language  respecting  the 
trans9.ctions  of  foreign  officers,  with  whose  powers  and  aur 
tfaorities  the  Court  are  not  well  acquainted,  containing  un- 
certain and  incomplete  references  to  things  well  imderstood 
by  the  parties,  but  not  understood  by  the  Court,  should  be 
carefully  examined  before  it  is  presumed  that  an  ofl^jer 
holding  a  high  place  of  trust  has  exceeded  his  authority.* 
On  general  principles  of  law,  a  copy  of  a  paper  given  by  a 
public  officer^  whose  duty  it  is  to  keep  the  original, 

268  should  be  received  in  evidence.*    A  copy  of  the  record 
of  the  proceedings  of  a  foreign  Court,  without  a  seal, 

and  without  proof  that  the  Court  has  no  seal,  cannot  be 
read,  imless  shown  by  proof  to  be  a  true  copy.* 

If  ^  log-book  be  offered  in  evidence,  it  should  be  proved 

1  Catlettet  al.  v.  Pac.  Ins.  Co.,  1  Paine,  594. 

a  Cort  et  al.  v.  Del.  Ins.  Co.,  2  Wash.  C.  O.  R.  375. 

9  Talcott  V.  Del.  Ins.  Co.,  2  Wash.  C.  C.  R.  449. 

*  U.  States  V.  Percheman,  7  Pet.  Sap.  Ct.  R.  51.  5  Ibifi. 

«  Talcott  V,  Del  Ins.  Co.,  2  Wash.  C.  C.  R.  478, 


to  be  the  book  kept  on  the  voyage.  The  title  written  on 
the  cover  does  not  identify  it ;  nor  is  it  sufficient  to  show 
that  it  contains  in  many  parts  the  handwriting  of  the  mate.' 
But,  in  a  subsequent  trial  of  the  cause  in  which  this  point' 
was  decided,  the  log-book  was  admitted  in  evidence,  upon 
proof  that  it  was  the  book  kept  on  the  voyage,  and  upon 
further  proo^  that  reasonable  diligence  had  been  used  by 
resorting  to  newspaper  advertisements  to  find  the  mate.* 

The  roll  cPequipag-e  is  evidence  to  prove  an  individual  to 
have  been  a  seaman  of  a  ship,  the  shipping  articles  having 
been  lost.'  A  letter  of  administration  on  a  seaman's  estate 
is  presumptive  proof  of  his  death.^ 

A  protest  is  admissible  ix>  contradict  the  evidence    269 
given  by  a  party  to  it*    But,  generally,  it  is  not  evi- 
dence for  either  party.*    Nothing  said  by  a  master  of  a  ship 
can  countervail  his  protest.'' 

Shipping  articles  are  evidence  in  a  controversy  between 
the  master  and  owner,  as  well  as  between  the  seamen  and 
the  master  and  owners ;  they  constitute  a  part  of  the  docu- 
ments of  the  ship,  and  the  owner  is  presumed  to  have  ao^ 
cess  to  them,  and  to  be  acquainted  with  their  contents ;  they 
are  not  conclusive,  but  primd  fade  evidence,  and  the  bur- 
then of  proof  is  on  the  owner  to  show  mistake  or  interpola- 
tion.* 

1  U.  States  9.  Mitchell,  3  Wash.  C.  C.  R.  95. 
a  U.  States  t.  Mitchell,  3  Wash.  O.  C.  R.  95. 

3  Ketland  v.  Lebering's  Adm'r.,  2  Wash.  C.  C.  R.  901.        «  Ibid. 

4  Winthrop  v.  Vmoa  Ins.  Co.,  9  Wash.  C.  C.  R.  7. 

«  Scriba  v.  Ins.  Co.  of  N.  America,  1  Wash.  C.  C.  R.  408,  na^, 
7  The  Alknoinac,  Bee.  Ad.  R.  197. 
«  Willalfd  V.  Dorr,  3  Mason  R.  169. 
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The  certificate  of  a  Governor  of  a  West  India  Island, 
without  a  seal,  but  whose  signature  was  proved,  has  been 
admitted  to  show  that  a  master  of  a  vessel  had  petitioned 
for  liberty  to  take  away  a  cargo,  and  had  been  refused,  it 
being  an  official  act,  and  the  certificate  given  at  the  time.^ 

An  official  letter  of  a  British  Admiral,  that  a  particular 
270    vessel  sailed  from  his  squadron,  and  carried  a  flag  of 

truce,  is  evidence ;  it  is  not  to  be  discredited  because 
from  an  enemy,  for  civilized  nations  are  boimd  to  give  credit 
to  the  official  declarations  of  the  commander  of  the  enemy's 
forces.2  rpjjg  certificate  of  the  Secretary  of  State  of  the 
United  States  is  the  best  evidence  to  prove  that  a  person  has 
been  received  and  accredited  as.  the  Minister  of  a  foreign 
nation,  and  also  that  an  individual  was  presented  and  re- 
ceived as  the  Secretary  of  Legation.'  The  certificate  of  a 
Consul  or  Commercial  Agent  of  the  United  States,  under 
his  hand,  and  official  seal,  is  primd  facie  evidence  of  the 
refusal  of  a  master  of  a  ship  in  a  foreign  coimtry,  to  receive 
on  board  his  ship  destitute  American  seamen,  as  passen- 
gers, according  to  the  requisition  of  the  laws  of  the  United 
States/  (a)  The  certificate  of  respectable  persons  to  the 
amount  of  damages  to  the  party  in  an  Admiralty  suit  is  not 
competent  evidence.^    A  certificate,  authenticating  a  copy 

1  U.  States  V.  Mitchell  et  al.,  3  Wash.  C.  C.  R.  95. 
8  U.  States  V.  Pryor,  ibid,  234. 

3  U.  States  V.  Liddle,  2  Wash.  C.  C.  R.  205. 

4  Act  of  Cong.  1803,  ch.  62,  ^  4.        5  Cotton  i>.  Wallace,  3  Dall.  R.  302. 


(a)  A  Consul's  certificate  is  not  evidence  of  any  fact  between  third  par- 
ties, unless  made  so  by  statute.— Levy  v.  Burley,  2  Sumner  R.  355, 
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of  a  paper  by  an  officer,  who  has  the  possession  of 
the  original,  cannot  be  given  in  evidence,  unless  he  be    271 
authorized  by  law,  to  certify  such  copies.* 

The  certificate  of  a  Register  of  a  Vice-Admiralty  Court  is 
not  evidence  of  the  loss  of  a  warrant  of  survey  of  a  wrecked 
vessel;  this  fact  should  be  established  by  a  deposition 
taken  under  a  commission.*  Neither  is  parol  evidence  ad- 
missible of  the  contents  of  a  warrant  and  survey  of  a 
wrecked  vessel,  under  the  authority  of  an  Admiralty  Court, 
for  the  proceedings  are  judicial  ^  but  the  facts  may  be. proved 
by  other  testimony.' 

A  certificate  of  surveyors  of  a  wrecked  vessel,  under  the 
authority  of  an  Admiralty  Court,  is  not  evidence  of  the 
facts  contained  in  it,  but  only  that  a  survey  took  place ;  but 
if  the  surveyors,  in  their  deposition,  refer  to  the  report  as 
containing  all  they  know  on  the  subject,  it  is  evidence,  be- 
cause it  becomes  incorporated  in  the  depositions  which 
attest  to  its  verity.*  The  certificate  of  the  American 
Consul,  that  a  ship's  papers  were  lodged  with  him,  agree- 
ably to  the  Act  of  Congress,  is  evidence,  but  not  to 
other  facts.^  In  a  libel  of  information  against  a' ship,  272 
for  having  been  entered  as  an  American  ship,  when 
she  had  been  transfeired  to  a  foreigner,  certificates  under 
notarial  seals  of  instruments  of  transfer  were  allowed  to  be 
disproved  by  parol  evidence,  the  Court  giving  no  opinion  as 
to  the  admissibility  of  such  evidence,  but  deciding  that  it 


1  Bleeker  v.  Bond,  3  Wash.  C.  C.  R.  529. 

2  Robinson  v.  Clifford,  2  Wash.  C.  C.  R.  1.  3  Ibid. 

*  Watson  et  al.  v.  The  Ins.  Co.  of  N.  America,  2  Wash.  C.  C.  R.  158, 478^ 
i  U-  States  V.  MilcheU,  3  Wash.  C.  C.  R.  95. 
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was  open  to  contradiction**  The  c^ificate  of  a  Collector 
10  a  copy  of  a  ship's  register  was  refused,  in  a  Court  of  Com- 
mon Law,  in  the  State  of  New  York,  hecajuse  he  was  not 
considered  as  authorized  to  grant  and  certify  copies  gene- 
rally ;  hut  in  the  Courts  of  the  United  States,  a  certified  copy 
by  him  of  documents  which  he  is  required  to  record,  is 
fidmissihle.' 

A  notice  given  to  produce  papers  does  not  make  them 
eyidence  when  produced;  if  the  party  giving  the  notice 
wishes  to  waive  the  reading  them  in  evidence  hp  will  be 
permitted  so  to  do.'  But  the  party  who  has  given 
273  notice,  has  no  right  to  inspect  the  papers,  hut  upon 
the  condition  of  reading  them  in  evidence.*  The  party 
calling  for  papers  may  suggest,  that  they  are  in  the  posses- 
*  sion  of  the  other  party,  without  proof  of  the  fact ;  and  the 
party,  called  upon  to  exonerate  himself  from  the  obligation 
to  produce  them,  must  establish  his  evidence  on  his  own 
affidavit,  that  it  is  out  of  his  power  to  produce  them.  The 
party  calling  may,  upon  the  non-production,  offer  inferior 
evidence  of  their  contents,  and  press  the  unfavourable  pie- 
8i|mptions  which  arise  ;  or  may,  imder  the  Act  of  Congress 
on  this  subject,  move  for  a  nonsuit  or  default  of  his  adver- 
sary, which  will,  upon  a  proper  notice  to  the  other  side,  be 
awarded,  if  the  papers,  being  pertinent  to  the  issue,  and  in 
the  power  or  possession  of  the  party,  are  not  produced.^  In 
order  to  enable  a  party  to  nonsuit  or  default  the  other  party, 

I  The  Jason,  Pet.  C.  C.  R.  450. 

t  Abbott  on  Ship.  (4th  Am.  Ed.)  63,  ?i^;  U.Statesv.  Johnson,  4X>aU.R.  415 

•  Blight  t?.  Aahley  et  al.,  Pet.  C.  C.  R.  15. 

♦  Jordan  v.  Wilkins,  2  Wash.  C.  C.  R.  483. 

5  Bas  et  al.  v.  Steele,  3  Wash.  C.  C.  R.  381.  . 
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for  the  nob-production  of  papers,  imd^r  the  Aet  of  Congress, 
stn  order  of  Court  miM  be  first  obtained,  under  a  regular 
notice ;  the  order  may  not  be  absoltrte,  but  c(»iditional,  by 
vrhich  the  Court  will  be  at  liberty  to  enf<wrce  the  rule, 
unless  good  cause  be  shown  for  the  non-production  of  274 
the  papers  called  fc*.^  The  Act  of  Congress  was  in- 
tended to  prevent  the  necessity  of  invoking  the  aid  of  a 
dourt  of  Equity,  to  obtain  from  an  adverse  party  the  pro- 
dactioh  c^  deeds,  papers,  and  bbc&s,  iahd  the  Court  "#11!  see 
that  the  purposes  of  substantial  justice  are  effected,  and  that 
advantage  is  not  taken  of  either  party.  Notice  served  upon 
an  attorney,  whose  client  Uves  at  a  distance,  is  a  cause  for 
a  reasonable  postponement ;  and  original  deeds  which  are 
recorded,  will  not,  unless  it  be  essential,  be  required  to  be 
produced.*  A  notice  to  produce  papers  is  suflBLciently  spe- 
cific, when  they  are  described  by  their  subject  matter.'  But 
if  the  defendant  on  oath  answers,  that  he  has  not  a  letter 
which  he  has  been  notified  to  produce,  and  after  diligent 
search  could  find  none  such,  secondary  proof  caimot  be 
offered  of  its  contents,  and  the  party  cannot  be  compelled  to 
answer,  whether  he  ever  had  such  a  letter  in  his  posses- 
sion.* When  a  paper  called  for  is  produced,  and  the 
acknowledgment  of  the  party  producing  it  will  make  276 
it  evidence,  as  in  the  case  of  a  letter  or  the  like,  it  may 
be  read ;  but  where  the  instrument  produced  is  one  which 
is  inoperative,  unless  certain  forms  are  pursued  or  proofs 

1  Bas  et  al.  v.  Steele,  3  V^ash.  C.  C.  R.  381 ;  Dunham  v.  Riley,  4  Wash. 
C.  C.  R.  136. 

2  Greyger  v.  Geyger,  3  Dall.  R.  338. 

3  Vasse  V.  Mifflin,  4  Wash.  C.  C.  R.  519.  *  Ibid. 
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given  to  make  it  effectual,  as  a  will,  it  must  be  strictly 
proved  before  it  can  be  given  in  evidence.^  It  is  premature 
for  either  party  to  call  upon  the  other  to  produce  papers, 
which  he  has  been  notified  to  produce,  until  the  trial  has 
commenced,  and  the  Court  have  had  an  opportunity  of  as- 
certaining whether  they  are  pertinent  to  the  issue.* 

A  receipt  by  a  seaman  is  only  primd  facie  evidence,  and 
the  circumstances  under  which  it  is  given  may  be  exam- 
ined, (a)  Fraud,  or  improper  practices,  or  mistake,  will  in- 
vaUdate  the  receipt ;  but  settlements  with  deliberation  and 
full  explanation  of  all  the  circumstances,  will  not  be  lightly 
set  aside.'    Receipts,  generally,  are  open  to  explanation.* 

Seamen,  in  particular,  are  a  class  of  men  under  the 
276    protection  of  Courts  of  Admiralty ;  and,  when  receipts 

have  been  given  by  them  through  mistake,  or  when 
deception  or  intimidation  has  been  practised  upon  them,  or 
there  has  been  an  imobserved  comprehensiveness  in  the 
language,  the  circumstances  will  be  open  to  inquiry,  and 
the  receipts  will  not  be  sustained.*  If  a  party  act  under  ig- 
norance of  his  rights,  either  in  point  of  law  or  fact,  the  re- 

1  Hylton's  Lessee  v.  Brown,  Coxe's  Dig.  506. 
« Ibid,  1  Wash.  C.  C.  R.  298. 

5  Thome  t7.  White,  1  Pet.  Ad.  R.  168;  Jackson  v.  White,  ibid,  179. 
*  Stackpole  v.  Arnold,  11  Mass.  R.  32 ;  Laurence  v.  Schuylkill  Nav.  Co., 
4  Wash.  C.  C.  R.  562. 
5  Harden  v.  Gordon,  2  Mason  R.  541 ;  The  Enchantress,  1  Hagg.  R.  395. 


(a)  A  release  under  seal  by  a  seaman  is  not  an  estoppel ;  it  is  only  prima 
fade  evidence.— The  Nimrod,  Ware  R.  2;   The  David  Pratt,  Ware  R.  495. 
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ceipt  is  not  binding;   but  this  is  when  the  idea  of  a  com- 
promise is  excludQii-^  (a) 

Ancient  historical  facts  of  general    notoriety  may  be 
proved  by  reputation,  and  they  may  be  estabUshed  by  his- 
torical works  of  known  character  and  accuracy.*    Foreign 
laws  should  he  proved  as  facts,  for  with  them  the  Court 
cannot  be  bound  to  be  acquainted.^    Comparison  of  hands 
is  not  considered  admissible  evidence  in  the  Supreme  Court 
of  the  United  States,  where  the  witness  has  no  precise 
knowledge-  of  the  handwriting,  unless,  from  the  antiquity 
of  the  writing,  no  witness  can  be  produced,  who  has 
seen  the  party  write  ;  and  then  comparison  of  hands    277 
with  documents  known  to  be  genuine  is  admissible.* 
But  comparison  of  hands,  by  the  juxtaposition  of  two  wri- 
tings, in  order  to  decide  whether  both  were  written  by  the 
same  person,  has  been  admitted  in  many  civil  cases  in  the 
Courts  i)f  Common  Law  in  England,  and  in  several  States 
of  the  Union,* 

Whenever  it  may  be  necessary  that  original  papers 
should  be  inspected  by  the  Supreme  Court  of  the  United 
States,  on  the  appeal  of  a  cause,  the  Judge  of  the  Court 

1  Laurence  v,  SchuylkiU  Nav.  Co.,  4  Wash.  C.  C-  R.  562. 
*  Morris  v.  Harmer's  Lessee,  7  Pet.  Sup.  C.  R.  554. 
»  Strother  v.  Lewis,  6  Pet.  Sup.  C.  R.  763.  *  Ibid. 

5  2  Starkie  on  Evid.  374,  (5th  Amer.  from  2d  Lond.  Ed.) ;  U.  States  ». 
Craig,  4  Wash.  C.  C.  R.  731. 


(a)  A  receipt  given  by  a  seaman  on  receiving  the  sum  due  to  him  for 
wages,  stating  that  it  was  in  full  for  aU  services  and  demands  for  assault, 
battery  and  imprisonment  against  the  owner  and  officers,  is  no  bar  to  a  suit 
in  Admiralty  for  assault,  battery  and  imprisonment.— Thomas  v.  Lane,  2 
Sumner  R.  h 
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from  which  the  a]^al  is  made,  is  Jiuthcnrized,  by  a  tulef-  6f 
the  Supreme  Court,  to  make  such  nde  oi^oider,  for  the  safe 
k^ping,  transporting,  and  returning  such  original  papers, 
as  may  be  required. 

In  a  libel  of  information  for  a  forfeiture,  or  a  seizure,  by 
trirtue  of  the  Collection  Act  of  1799,  when  probable  cause 
is  shown  for  the  prosecution,  to  be  judged  of  by  the  Court 
before  whom  the  prosecution  is  had,  the  onus  prcbandi  is 
H^n  the  claimant.'  When-  the  onus  probandij  in 
an  instance  or  rerenue  cause  ci  libel  or  informaticm,  27B 
is  thrown  upon  the  claimant  by  a  primdfcKne  case 
inade  in  support  of  the  prosecution,  if  the  claimant  fails  io 
explain  away  the  difficulties  of  the  case,  condemnation  will 
ftilow  from  the  defects  of  testimony  on  his  part.'  When 
the  claimant  relies  upon  a  special  defence,  against  a  for- 
feiture, the  omis  probandi  rests  upon  him,  and  he  must 
make  out,  beyond  any  reasonable  doubt,  a  justification  in 
point  of  fact  and  law.*  The  onus  probandi  in  all  matters 
of  fact  in  revenue  causes  is  considered,  by  the  High  Court 
of  Admiralty  in  England,  to  be  on  the  claimant ;  and 
where  the  fact  is  clealr,  and  the  explanation  doubtful,  the 
Court  judges  by  the  fact.^ 

It  has  been  held  in  the  Circuit  Court  of  the  United  States 
for  the  First  Circuit,  that,  when  the  case  did  not  fall  with- 
in the  Collection  Act  of  1799,  evCTy  fact  alleged  in  the  libel, 
and  necessary  to  sustain  the  asserted  forfeiture,  must  be 

•I  Feb.  Term,  1817,  2  Wheat.  R.  vii. 

e  Aet  of  Cong.  17d9,  eh.  138,  S  81.       '  The  Luminary,  8  Wheat.  R.  401. 

4  The  Short  Staple,  1  Oall.  R.  104, 

>  The  Matdiless,  1  Hagg.  R.  105 ;  The  Union,  ibid,  36. 


affirmatively  established  by  the  Government^  But 
it  has  been  held  in  the  Circuit  Court  of  the  United  279 
States  for  the  Third  Circuit,  that  when  property  was 
seized  in  delicto,  under  the  Act  of  Congress  prohibiting  inter- 
course with  Great  Britain,  passed  March  1st,  1809,  the  bur- 
den of  proof  was  upon  the  claimant,  to  explain  his  ccmducti 
apd  to  show  the  transaction  to  be  innocent ;  and  that,  if  he 
fiiiled  so  to  do,  the  breach  of  the  law  would  be  considered 
to  have  been  committed.* . 

Where  a  vessel,  seized  under  the  laws  of  the  United  States 
against  the  slave-trade,  which  has  been  lately  American 
property,  is  prosecuted,  something  more  than  the  mere  chang- 
ing of  papers  will  be  required  to  establish  the  fact  of  a  bond 
fide  transfer  to  the  ostensible  foreign  owners.  Affirmativte 
evidence  must  be  produced,  to  show  that  the  case  has  no 
admixture  of  American  interests,  when  a  title  is  set  up  by 
the  claimant  derived  fr<Mn  American  owners.' 

In  a  case  where  an  American  seaman  has  been  dischaiged 
with  his  own  consent  in  a  foreign  port,  by  the.  master,  the 
onus  probandi  is  upon  the  master  to  show  the  payment  of 
the  three  mqnths  extra  wages  required  by  our  laws 
to  be  paid,  in  such  a  case,  to  the  Consul  of  the  United  280 
States.* 

A  tei;ider  in  a  case  of  seaman's  wages  is  an  admission  of 
the  service,  and  narrows  the  case  to  a  question  of  fuan^tim.' 


1  U.  States  V,  An  Open  Boat,  5  Mason  R.  23S. 
«  The  Paul  Sherman,  Pet.  C.  C.  R.  98. 
'  La  Jenne  Eugenie.  2  Mason  R.  4^. 
<  Orne  v.  Townsend,  4  Mason  R.  541. 
5  The  Porcupine,  1  Ha^g.  R.  378. 
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• 

But  an  offer  to  pay  a  sum  of  money,  as  a  compromise  of  the 
suit,  is  not  an  admission  of  the  justice  of  the  claim.^ 

In  an  action  for  a  tort  to  a  ship,  possession  and  asserted 
ownership  are  suiEcient  evidence,  without  documentray 
proof;  for  this  is  not  required,  unless  the  asserted  ownership 
be  denied,  and  the  party  has  been  notified  to  produce  docu- 
mentary evidence  of  title ;  and  the  register  of  the  vessel  per 
se  would  not  be  sufficient  evidence,  imless  accompanied  with 
possession.^ 

The  general  maritime  law  requires  that  the  title  to  a  ship 
in  a  foreign  trade,  should  be  evidenced  by  written  docu- 
ments ;  and  a  Court  of  Admiralty,  in  its  ordinary  practice, 
always  requires  it.  A  bill  of  sale  is  the  commercial 
281  instrument  of  the  transfer  of  ships  in  the  usage  of  all 
maritime  countries.^  And  it  is  indispensable  to  a  valid 
sale  of  a  vessel  in  order  to  preserve  the  national  character,  un- 
der the  Registry  Act  of  the  United  States.* 

A  party,  who  claims  property  in  a  ship  4erived  from  the 
sentence  of  condemnation  by  a  foreign  tribunal,  must  prove 
that  this  tribunal  was  lawfully  constituted.  A  foreign  Court, 
of  the  origin  of  which  the  Courts  of  the  United  States  are 
not  informed,  is  to  be  presumed  a  legitimate  tribunal ;  but 
when  the  source  of  its  authority  is  stated,  it  should  be  ex- 
amined, and  the  biuden  is  shifted  and  thrown  upon  the  par- 
ty who  seeks  to  support  the  condemnation ;  and  when  a 
Court  is  constituted  by  a  different  authority  from  what  is 

1  The  Vrouw  Margaretha,  4  Rob.  R.  104 ;  The  John  and  Thomas,  1  Hagg, 
R.  157. 
«  Bas  et  al.  v.  Steele,  3  Wash.  C.  C.  R.  381. 

»  The  Sisters,  5  Rob.  R.  155 ;  Orne  v.  The  Eagle  Ins.  Co.,  4  Mason  R,  172. 
*  Ornei?.  The  Eagle  Ins.  Co.,4MasonR.  172j  Act  of  Cong.  1792,  ch.  1,$  14. 
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usual  in  civilized  nations,  rs  by  a  Military  Commander,  and 
particularly  by  one  not  a  Commander-in-chief,  it  is  a  circum- 
stance so  unusual  as  to  require  the  party  supporting  the  con- 
demnation to  show  that  the  Court  was  instituted  by  lawful 
authority.^ 

In  the  Courts  of  Common  Law  in  England,  it  is  282 
holden,  that  the  registry  of  a  vessel  is  not  even  primd 
facie  proof  of  ownership,  without  evidence  of  the  privity  of 
the  person  registered  as  owner,  as  the  ship  may  have  been 
registered  fraudulently;  but,  for  a  considerable  length  of 
time  in  these  Courts,  the  Custom  House  documents  were  con- 
sidered |9ri^4!l/act&,  but  not  conclusive,  evidence  of  owner- 
ship.^ It  has  been  decided  in  many  cases  in  England  in  the 
Common  Law  Courts,  under  the  British  Registry  Acts,  that 
the  register  is  conclusive  against  the  title  of  persons  claiming 
the  ship,  and  whose  names  were  not  in  the  certificate.' 

In  the  United  States,  it  has  been  decided,  that  the  register 
is  not,  of  itself,  evidence  of  the  ownership  of  a  ship  by  a 
person,  in  a  suit  against  him  in  order  to  establish  his  liabil- 
ity ;  nor  is  it  evidence  to  disprove  a  title  in  a  party,  as  a  l^ 
gal  title  may  exist  in  a  person,  independent  of  the  registry. 
But  it  is  not  directly  settled,  that  it  is  evidence  in  favor  of  a 
party  in  whose  name  it  stands,  and  it  is  considered  doubtful 
whether  the  register  is  primdfade  evidence  of  citizenship, 
though  it  may  be  of  property.*  A  person,  in  whose  , 
name  a  ship  was  enrolled  with  his  privity  in  the  Cus-  283 
torn  House,  but  who  in  fact  held  her  as  a  security  for 
a  debt,  and  who  had  not  taken  possession,  was  held  liable 

1  Snell  et  al.  v.  Fausatt,  1  Wash.  C.  C.  R.  271. 

2  Abbott  on  Ship.  (4th  Am.  Ed.)  62.  »  Ibid. 

4  Ibid;  Dederer  v.  Delaware  Ins.  Co.,  2  Wash.  C.  C.  R.  61. 
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fop  repairs  made  by  a  tradesman,  who  charged  the  repairs* 
to  the  vessel.^  A  registered  owner  was  also  held  liable  for 
supplies  by  material-men,  upon  evidence  that  the  ship  was 
registered  in  the  name  of  the  defendant,  with  his  privity, 
and  that  the  charges  were  made  to  the  ship  and  owners.* 

The  strict  doctrine  of  the  Ck>mmon  Law  respecting  a  va- 
riance of  the  evidence  from  the  pleadings,  is  not  adopted  in 
tbe  Admiralty.  The  variance  between  the  allegations  and^ 
the  proo&  must  be  material ;  and,  if  either  party  makes  a 
mistake  in  setting  out  his  case,  which  could  not  mislead  the 
other  party,  a  decree  will  be  made  notwithstanding  the  va- 
riance ;  and,  in  all  cases  where  justice  may  require  it,  in 
(mdet  to  remove  the  objection  of  variance,  amendments  will 

be  permitted.' 
284  The  allegations  in  a  libel  are  not  to  be  taken  a.& 
true,  because  the  answer  neither  admits  nor  denies 
them ;  for  there  may  be  false  allegations,  which  the  respon- 
dent,^ from  want  of  knowledge  on  the  subject,  may  not  be 
abfe  to  deny.  If  the  answer  do  not  admit  the  allegations, 
they  must  be  proved,  the  maxims  of  the  Civil  Law,  "  Ei 
incumbit  probation  qui  dtdt,  n&n  qui  negcU^^  and  "  Nulkts 
idoneus  testis  in  re  sud  inteUigitur,^^  being  adopted  in  the 
Admiralty  Courts  of  the  United  States.* 

The  mere  claim  in  Adlniralty,  in  a  suit  in  rem,  is  not,  like 
an  answer  in  Chancery,  evidence  for  the  respondent,  which" 

1  Tucker  v,  Buffinton,  15  Mass.  R.  477. 

a  Simpson  t.  Rivers,  U.  S.  Dist.  Ct.,  Mass.  Dist.,  June  Term,  1831 ;  Hen- 
sfaaw  V.  Rivers,  ibid. 

3  The  Wm.  Penn,  3  Wash.  C.  C.  R.  484 ;  Ome  v.  Townsend,  4  Mason 
R.  543. 
*  The  Dodge  Healy,  4  Wash.  C.  C.  R.  651. 
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must  be  disproved  by  more  than  one  ^itness.^  But  when 
tiiie  answer  is  required  by  the  libellant  to  be  upon  oath,  it 
becomes,  when  respcmsive  to  the  Ubel  or  interrogatory,  evi« 
dence  for  the  respondent,  which  must  be  disproved  by  the 
evidence  of  more  than  one  witness.*  (a) 

According  to  the  practice  of  the  Civil  Law  Courts,  if  die 
Ubellant  has  not  fully  made  out  his  case,  but  has  made 
half  proof  or  moie^  his  proctor  may  move  to  have  the  285 
suppletory  oath  administered  to  his  client.  This  mo- 
tion may  be  opposed  by  the  proctor  for  the  respondent,  and 
when  it  is  requisite  a  time  is  assigned  for  the  hearing.  If 
the  Judge  is  satisfied  that  the  Ubellant  has  made  half  piooi| 
or  more  than  hall^  but  not  whole  proof,  he  is  bound  to  ad- 

1  The  Matilda.  4  Hall's  Am.  Law  Jonmal,  478. 

t  Randal  v.  Phillips  et  al.,  3  Mason  R.  378 ;  The  Rambler,  Bee.  Ad.  R.  9. 


(a)  The  allegations  of  one  of  the  parties  in  a  libel  are  not  evidence  for 
him  nnless  called  for  by  the  other  side ;  and  they  are  then  to  be  weighed  as 
they  deserve,  without  requiring  in  all  cases  more  than  one  witness  to  over- 
ooqie  them. — Jay  v.  Almy,  1  ViToodbury  &.  Minot  R.  363. 

Courts  of  Admiralty  do  not  recognise  the  rule  in  equity  requiring  two 
witnesses,  or  one  witness  and  strong  corroborative  circumstances,  to  overcome 
the  denial  in  the  answer.— Sherwood  v.  Hall,  3  Sumner  R.  127. 

An  answer  is  not,  strictly  speaking,  evidence ;  but  credit  may  be  given  it 
according  to  the  apparent  good  faith  with  which  it  is  made. — The  Crusader, 
Ware  R.  443. 

Where  there  is  no  other  evidence  than  the  answer,  of  its  having  been  part 
of  the  original  agreement,  that  a  removal  of  one  of  the  masters  should  dis-i 
solve  the  contract,  the  evidence  is  not  sufficient. — Andrews  r.  Wall,  3  How- 
aid  R.  568. 

The  respondent's  answer  on  oath  in  reply  to  interrogatories  is  not  positive 
evidence  in  his  own  favor.  Its  true  effect  is  either  to  furnish  evidence  for 
the  other  party,  or,  in  case  of  doubt,  to  turn  the  scale  in  the  respondent't 
favor .—Cushman  v.  Ryan,  1  Story  R.  91* 
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minister  the  supplefory  oath  to  hini,  in  which  the  party 
makes  oath  "  that  of  his  own  certain  knowledge  the  facts 
stated  in  his  allegations,  respecting  which  he  wishes  to  have 
the  oath  administered  to  him,  are  true."  But  this  oath  can- 
not be  administered  to  a  party  who  is  shown  to  be  of  bad 
character.^  The  oath  should  be  applied  for  before  the. con- 
clusion of  the  cause,  and,  if  not  then  administered,  it  €;hould 
be  again  applied  for  after  the  conclusion ;  for  in  that  case 
the  Judge  may  administer  the  oath  either  before  or  after  the 
conclusion ;  otherwise  not^  This  oath  is  sometimes  called 
juramefttum  necessarium;  and  the  Judge,  when  there  is 
a  want  of  full  proof  on  either  side,  may  administer  it 
either  to  the  plaintiff  or  defendant     This  jura/meTiium  tie- 

cessarium  is  sometimes  subdivided  into  suppletory 
286    and  purgatory  oaths,  which  latter  the  Judge  may  irOr 

pose  upon  him  on  whom  the  presumption  seems  chiefly 
to  press.  When  there  is  either  nothing,  or  the  whole  matter 
proved,  the  oath  to  the  party  cannot  be  administered  ;  but, 
when  there  is  half  proof  only,  it  may  be  administered,  at 
the  discretion  of  the  Court,  to  either  party.  When  the  de- 
fendant has  one  proof  and  the  plaintiflT  another,  then  the 
oath  ought  to  be  administered  to  the  former,  as  the  Court 
should  incline  to  mercy,  rather  than  judgment.' 

Full  proof  is  said  to  consist  in  confessions,  testimony  of 
witnesses,  pubjlic  written  instruments,  and  deeds,  oaths,  and 
presumptions  juris  et  de  jure}  Half  proof  is  made  by  one 
witness,  by  private  books  of  account,  by  common  fame,  and 

1  Hairs  Adm.  Prac.  93;  Law's  Eccl.  Law,  285, 296. 
«  Law^s  EccL  Law,  285.         3  ibid,  284,  noU  2. 
4  2  Bro.  Civ.  and  Ad.  Law,  370,  385. 
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and  by  comparison,  of  hand-writing.*    The  conjunction  of 
two  half  proofs  produces  a  full  proof.*    Though  a  single 
tiritness  generally  makes  but  half  a  proof,  yet  there  were 
exceptions  to  this  general  rule  in  the  Civil  Law,  as  in  cases 
of  great  diflSculty,  where  no  other  evidence  could  be  had, 
or  in  unimportant  causes,  or  where  the  witness  was  of 
verjr  extraordinary  rank  or  character.'     In  general,     287 
where  half  proof  has  been  made,   a  supplementary         , 
eath  or  oath  of  the  party  is  tol)e  superadded  to  make  ful! 
prooC 

No  instance  is  known  in  which  the  suppletory  oath  has 
ever  been  administered  to  a  plaintiflf  in  the  Admiralty 
Coxirts  of  the  United  States,  in  civil  causes  of  Admiralty 
jurisdiction,  except  a  party's  oath  in  support  of  his  book 
chaises,  (a)  The  purgatory  oath  to  the  adverse  party  is 
(rften  compelled  in  these  Courts  by  pointed  interrc^tories, 
justified  by  the  general  rules  of  practice.  In  the  District 
Court  of  Massachusetts,  it  is  the  constant  practice  to  receive 
the  oath  of  a  party  in  support  of  his  book  of  charges,  which 
is  a  species  of  suppletory  oath,  and  so  considered  and  classed 
by  the  writers  of  the  Civil  Law.*  But  this  species  of  evi- 
dence is  admissible  in  the  Common  Law  Courts  of  New 
England,  and  many  other  States.^    In  the  Supreme  Court  of 

1  2  Bro.  Civ.  and  Ad.  Law,  370.       «  Ibid.         »  Ibid,  385. 

*  Hall's  Adm.  Prac.  95  j  Heinecc.  in  Pand.,  P.  4,  S  134. 

5  Bigelow's  Dig.,  Evidence,  L ;  Prince,  Adm'x,  i>.  Smith,  4  Mass.  R.  465. 


(a)  A  charge  by  the  master  on  his  shipping  paper,  fortified  by  his  supple^ 
tory  oath,  would  be  proof.— The  David  Pratt,  Ware  R.  505. 

.   17 
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the  State  of  Maine,  the  suppletory  evidence  of  the  plaintiff 
in  a  cause  at  Common  Law  was  admitted,  to  prove  the 
particular  contents  of  a  trunk  of  goods,  which  a 
388  shipmaster  received  on  board  his  vessel  on  freight, 
and  which  he  broke  open  and  rifled ;  there  being  no 
other  evidence  of  the  contents  of  the  trunk  to  be  obtained, 
and  the  plaintiff  having  sustained  his  action  by  other  testi- 
mony on  all  points,  but  the  extent  of  his  damage.^  It  is  not 
settled  how  far  the  Admiralty  Courts  of  the  United  States 
have  adopted,  in  civil  cases,  the  principle  of  the  Civil  Law 
requiring  two  witnesses  in  cases,  where,  at  Common  Law, 
one  would  be  sufficient.  It  was  held  by  a  learned  Admi- 
ralty Judge  in  the  Eastern  District  of  Pennsylvania,  that 
the  practice  of  the  Civil  Law  Courts  was  most  congenial 
with  Admiralty  proceedings,  and  that  he  should  consider 
himself  justified  in  adopting  the  Civil  Law  rule  on  this  sub- 
ject, when  the  purposes  of  justice  should  render  it  necessary, 
although  he  had  not  generally  attended  to  it,  and  did  not 
know  that  the  Admiralty  law,  in  the  principles  of  evidence, 
was  different  from  the  Common  Law.^  In  a  case  where 
the  Civil  Law  rule  is  adopted,  the  suppletory  oath  would 
seem  admissible,  when  the  party  has  made  half  proof  by 

one  witness.' 
289        There  is  a  security  against  false  testimony  and  un- 
fair representations  in  the  Admiralty  Courts  in  Europe, 
in  the  oaths  of  calumny  and  malice.     The  substance  of  the 

fof  mer  oath  is  contained  in  the  following  Latin  verses  : 

-• 

1  Herman  v.  Drinkwater,  1  Greenl.  R.  27. 

f  The  Ship  Betsey,  2  Bro.  Penn.  R.  349. 

)  Hall's  Adm.  Prac.  94  j  2  Bro.  Civ.  and  Ad.  Law,  38G.      . 
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^  niud  juretur,  quod  lis  tibi  justa  videtar ; 
Et,  si  queretur,  verum  non  ioficietur ; 
Nil  promittetur ;  nee  falsa  probatio  detur ; 
Ut  lis  tardetur,  dilatio  nulla  petetur." 

In  this,  the  party  swears  to  the  justice  of  his  cause,  that  he 
will  not  knowingly  offer  false  proof,  that  he  will  not  fraudu- 
lently delay  his  opponent,  that  he  neither  has  bribed,  nor 
will  give  any  bribe,  for  the  sake  of  gaining  his  cause,  and 
that  he  has  only  paid  the  lawful  fees,  and  to  those  author- 
ized to  receive  them.  This  oath  is  taken  only  once  in  a 
cause,  and  usually  immediately  after  contestation  of  suit ; 
but,  if  omitted  then,  it  may  be  required  at  any  subsequent 
stage  of  the  suit.  There  is  also  the  special  oath  against 
calumny  called  the  oath  against  malice,  which  the  Judge 
may,  at  any  stage  of  the  cause,  whether  required  by  the  par- 
ties or  not,  cause  to  be  administered.  These  oaths  may  be 
administered  to  both  parties  ;  and  it  is  said,  that  they  were 
in  use  in  the  Roman  Courts  in  the  time  of  Cicero,  and 
are  alluded  to  by  him  in  his  oration  in  defence  of  Ros-  290 
cius.^  If  the  libellant  refuses  to  take  the  oath  of  ca- 
lumny, he  is  required  to  desist  from  the  further  prosecution 
of  his  suit.  If  the  defendant  refuses,  he  is  condemned  as 
confessing  the  charges  against  him.*  No  instance  is  known 
in  which  these  oaths  have  been  adopted  in  the  practice  of 
the  Admiralty  Courts  of  the  United  States. 

There  is  also  a  mode  of  proof  in  the  Civil  Law  Courts, 
called  the  path  decisory,  which  one  of  the  litigant  parties 
tenders  to  the  other ;  offering  to  have  the  cause  decided  by 
the  oath  of  his  adversary,  which  he  either  must  accept  or 

I  Law's  Eccl.  Law,  283-284,  and  naUs.  •  Ibid,  283,  note. 
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lender  back  a  similar  proposal ;  otherwise  he  will  be  con- 
demned as  confessing  the  allegations  against  him.*  This 
has  been  practically  adopted  in  the  District  Court  of  the 
United  States  for  the  District  of  Massachusetts,  and  Adnai- 
ralty  causes  have  been  determined  in  that  Court  by  the  oath 
decisory ;  but  the  cases  in  which  this  oath  has  been  adopted 
have  been  where  the  tender  has  been  accepted,  and  no  case 

is  known  to  have  occurred  there  in  which  the  oath  has 
291     been  refused  and  tendered  back  to  the  adversary.    Il 

remains  to  be  decided,  whether  that  would  be  permit- 
ted, or  whether  the  party's  refusal  of  such  an  offer  would 
raise  so  strong  a  presumption  against  the  justice  of  his  case, 
as  to  induce  the  Judge  to  decide  the  cause  against  him, 

1  i,aw's  Ecd.  Law,  383,  note;  Wood's  Civ.  Law,  314. 
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THE  TRIAL  AND  DECREE. 

The  cause  being  set  down  for  trial,  and  the  parties  ready 
to  proceed,  the  libel  is  read  by  the  proctor  for  the  libellant, 
and  the  answer  by  the  proctor  for  the  respondent.  The  proc- 
tor for  the  libellant  then  reads  the  written  evidence,  if  there 
be  any,  in  behalf  of  his  client,  and  calls  his  witnesses,  who 
are  duly  sworn,  or  aiSlrmed.  They  are  then  examined  by 
him,  and  cross-examined  by  the  respondent,  generally  in  the 
same  manner  as  in  a  Court  of  Common  Law.  The  case 
being  thus  opened,  the  proctor  for  the  libellant  then  states 
briefly  the  points  of  law  which  he  intends  to  make,  and  cites 
the  authorities  on  which  he  relies. 

The  proctor  for  the  respondent  then  reads  the  written  evi- 
dence, if  there  be  any  in  behalf  of  his  client,  and  calls  his 
witnesses,  who,  after  being  duly  sworn,  or  affirmed,  are  ex- 
amined by  him,  and  cross-examined  by  the  proctor  for  the 
Kbellant. 

The  closing  argument  in  the  defence  is  then  made, 
in  which  the  points  of  law,  and  authorities,  relied  on    29S 
in  behalf  of  the  respondent,  are  stated.      This  is  fol- 
lowed by  the  closing  argument  in  favor  of  the  Ubellant. 

The  examination  is  conducted  generally  with  more  con- 
ciseness and  delicacy  towards  the  witnesses,  than  is  ob- 
served in  the  Common  Law  practice ;  and  many  of  the 
strict  rules  of.  the  Common  Law  Courts  respecting  calling 
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witnesses  a  second  time  are  not  rigorously  enforced ;  every' 
indulgence  and  opportunity  being  afforded,  both  in  behalf 
bf  the  parties  and  the  witnesses,  for  the  correction  of  any 
mistakes  which  may  have  occurred  in"  the  giving  of  testi- 
mony.^ 

In  the  District  of  Massachusetts,  the  written  testimony  in 
civil  causes  of  Admiralty  jurisdiction  is  not  kept  close  until 
the  whole  testimony  be  taken^  as  is  the  practice  of  the  High 
Court  of  Admiralty  in  England.  Commissions  areVpened, 
as  they  are  returned  executed  into  Court,  without  any  gene- 
ral order  for  the  publication  of  testimony  ;  and  it  is  a  com- 
mon practice  among  the  gentlemen  of  the  Bar,  to  loan  each 

other  the  depositions  taken  in  behalf  of  their  respective 
294    clients,  in  order  that  the  counsel  may  prepare  their 

causes,  and  come  to  the  trial  with  a  full  knowledge 
of  the  evidence.  It  is  believed  that  a  similar  practice  exists 
in  all  the  Admiralty  Courts  of  the  United  States. 

The  Advocates  are  always  fully  heard  in  the  Admimlty 
Courts  of  the  United  States ;  but,  except  in  cases  of  great 
difficulty  and  importance,  points  of  law  are  briefly  stated, 
cases  are  cited  without  enlarged  comments,  prominent  points 
of  the  evidence  only  are  touched  upon,  and  the  arguments 
which  are  addressed  to  the  Court  are  condensed  and  con- 
cise. Mor^  elaborate  professional  efforts  are  obviously  un- 
necessary in  common  causes,  tried  by  Judges  of  ability, 
learning,  and  experience,  and  perfectly  conversant  with  the 
nature  of  the  cases  which  are  brought  before  them  for  their 
decision.  There  are,  however,  occasionally  in  these  Courts 
causes  in  which  the  testimony  is  very  voluminous,  and 

1 9  Bro.  Civ.  and  Ad.  Law,  431. 
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xirhich  require  the  most  laborious  efforts  of  counsel  Per- 
haps there  are  no  Courts  in  which  the  younger  members  of 
the  profession  can  better  acquire  a  clear  and  concise  style  of 
forensic  reasoning,  than  in  the  Courts  of  Admiralty,  if  they 
cautiously  avoid  falling  into  a  conversational  style  of  argu- 
ing,  the  too  common  error  of  practisers  there.  The 
Advocate  should  wait  patiently  until  his  time  comes  296 
to  address  the  Court,  and  should  then  present  distinct- 
ly  and  connectedly  all  his  arguments. 

In  the  trial  of  Admiralty  causes,  in  the  District  Court  of 
the  United  States  for  the  District  of  Massachusetts,  it  has 
sometimes  happened,  even  after  a  cause  has  been  submitted 
for  judgment,  that  the  Judge  has  been  satisfied  that  the  li- 
bellant,  or  respondent,  had  a  good  case,  or  defence,  but  had 
not  fully  made  it  out  by  legal  evidence.  In  such  a  case  the 
Judge'  has  not  been  accustomed  to  pronounce  a  decree 
against  a  party,  if  he  has  had  good  ground  to  believe  that 
the  deficiency  might  be  supplied  upon  opportunity  being 
given  ;  and  the  cause  has  been  postponed  to  enable  him  to 
supply  such  deficiency.  In  a  Court  of  Common  Law  no 
such  indulgence  is  extended ;  for  the  jury,  being  charged 
Tvith  a  cause,  must  deliver  themselves  by  a  verdict,  which 
must  be  conformable  to  the  evidence  before  them.  If  a  jury, 
in  their  deliberations,  are  perfectly  satisfied 'that  a  party  has 
made  out  his  case,  with  the  exception  of  but  one  necessary 
link  in  the  chain  of  testimony,  however  well  persuaded  they 
may  be,  that  if  an  opportunity  were  afforded,  that  link 
would  be  supplied,  they  must  return  a  verdict  against 
him ;  and  in  most  cases  the  verdict  will  stand,  a  con-  296 
elusive  bar  against  a  re-examination  of  the  cause.     If 
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this  be  suggested  as  a  hardship,  the  answer  of  the  Commeii 
Law  Judge  will  be,  that  every  man  is  presumed  to  know  tb^ 
iaw,  and  it  was  the  folly  of ,  Jthe  party  to  go  to  trial  withocil; 
Slaving  his  chain  of  evidence  complete.  Yet  the  most 
learned  of  those  who  so  rigorously  apply  to  parties  the 
maxim,  that  every  man  is  presumed  to  know  the  law,  aie 
living  instances  of  its  incorrectness ;  for  they  often  make 
mistakes  in  law,  and,  at  the  Law  Terms  of  the  Commoa 
Law  Courts,  reverse  their  own  nisi  prius  decisions. 

The  cause  being  heard,  the  Judge,  if  the  case  does  not 
require  delay  for  deliberation  or  the  preparation  of  a  written 
opinion,  pronounces  his  judgment  and  makes  his  decree, 
which  decree  is  recorded  by  the  Cl^k.  In  causes,  in  which 
the  Judge  considers  it  proper  that  an  opinion  should  be 
given  in  writing,  or  where  he  wishes  for  time  for  delibera- 
tion, a  day  is  appointed  for  judgment,  and  on  the  day  fixed^ 
which  is  generally  the  next  Court  day,  the  opinion  is  de- 
livered  and  the  decree  made. 

The  decrees  are  conformable  to  the  nature  of  the  causes. 
In  petitory  suits  the  decree  declares  in  whom  the  pro- 
297  perty  in  the  ship  is,  and  orders  the  possession  to  be 
delivered  according  to  the  adjudged  title.  In  posses- 
sory causes,  the  possession  of  the  ship  is  decreed  to  the  li- 
bellant,  upon  such  terms  as  may  be  required  by  the  Judge, 
or  restored  to  the  respondent.  In  a  possessory  cause,  in  the 
District  Court  of  the  United  States  for  the  District  of  Mash 
sachusetts,  where  a  dissentient  part-owner  of  a  ship  had 
fraudulently  and  maliciously  conveyed  a  part  of  his  inte- 
jrest  to  an  alien,  in  order  to  prevent  the  other  part-owner^, 
who  held  a  majority  of  the  interests,  from  obtaining  the 
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documents  of  an  American  ship,  and  sending  *her  to  sei^, 
the  Judge  decreed  the  bill  of  sale  to  the  alien  to  be  null  and 
Toid,  and  that  the  other  part-owners  should  have  the  pos- 
session of  the  ship  for  the  voyage  on  which  they  wished  to 
send  her,  on  giving  the  usual  bond  for  the  return  of  the 
ship,  or  the  payment  of  the  value  of  the  dissentient  part- 
owner's  share.^  In  cases  of  maritime  contract,  the  decree 
is  for  a  certain  simi  of  money.  In  causes  in  rem^  when  the 
thing  in  controversy  is  in  the  custody  of  the  Court,  it  acts 
upon  it,  and  makes  such  a  decree  as  justice  may  require, 
ordering  the  delivery  of  the  thing  to  the  party  who 
has  the  right.^  In  revenue  instance  causes,  cogniza-  298 
Ue  in  the  Admiralty,,  when  a  condemnation  takes 
place,  and  the  goods  condemned  have  not  been  given  up 
upon  bail,  a  decree  is  made  for  a  saie  by  the  Marshal,  by 
public  auction,  at  such  place  as  the  Court  may  appoint ; 
giving  at  least  fifteen  days'  notice,  except  in  case  of  perisha- 
ble goods,  in  one  or  more  of  the  public  newspapers  of  the 
place  where  such  sale  shall  be ;  or,  if  no  paper  is  published 
in  such,  place,  in  one  or  more  of  the  papers  published  in  the 
nearest  place  thereto.'  In  cases  of  acquittal  in  revenue  in- 
stance causes,  the  decree  is  for  a  restoration  of  the  property 
in  the  custody  of  the  Court,  and  a  warrant  of  deUvery  is 
immediately  issued ;  and  where  there  was  reasonable  cause 
of  seizure,  the  Judge  certifies  that  fact,  or  causes  an  entry 
to  be  made  thereof,  which  protects  the  seizing  officer  from 


1  The  Forrester,  U.  S.  Dist.  Ct.,  Mass.  Dist.,  Dec.  Term,  1833. 
'  Jennings  v.  Carson,  4  Cranch  R.  33. 
»  Act  of  Cong.  1799,  ch.  128,  %  90. 
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any  prosecution  therefor.*    When  a  decree  of  condemnation 

is  made,  in  revenue  instance  causes,  of  goods  which  have 

hpen  delivered  upon  bond,  if  the  claimant  shall  not, 

299  within  twenty  days  after  th#  decree  of  condemnation, 
pay  into  Court,  or  to  the  proper  oflBcer  thereof,  the 

amount  of  the  property  condemned,  with  the  costs,  judg- 
ment is  granted  on  the  bond,  on  motion  in  open  Court, 
without  further  delay.* 

In  a  cause  of  seizure  for  a  forfeiture  mider  the  laws  of 
the  United  States,  the  right  to  decide  upon  the  same  exclu- 
sively belongs  to  the  proper  Court  of  the  United  States ;  if  a 
sentence  of  condemnation  be  pronounced,  it  is  conclusive, 
that  a  forfeiture  is  incurred ;  and  if  a  sentence  of  acquittal, 
it  is  equally  conclusive  against  the  forfeiture.' 

When  a  decree  is  made  in  the  High  Court  of  Admiralty 
in  England,  an  edict  is  published  requiring  the  principal  to 
pay  the  sum  decreed  and  the  taxed  costs  ;  and,  if  the  decree 
be  not  performed,  the  bail  or  sureties  are  admonished  to  per- 
form the  decree  according  to  their  stipulatiojti.*  A  certain 
time  of  payment  is  fixed  by  the  Judge,  at  his  pleasure, which 
is  usually  twenty,  thirty,  or  forty  days,  in  the  case  of  a  de- 
cree against  the  principal  party  and  the  granting  of  a 

300  motion  for  a  monition  against  him.^    If  the  mandate 
of  monition,  with  a  certificate  that  the  person  has  fled, 

or  concealed  himself,  so  that  it  cannot  be  served,  be  brought 
into  Court,  a  monition  will  issue  upon  motion  requiring  the 

1  Act  of  Cong.  1799,  ch.  128,  §  89 ;  Act  of  Cong.  1807,  ch.  74  j  Act  of 
Cong.  1815,  ch.  246,  S  7.  a  Act  of  Cong.  1799,  ch.  128,  §  89. 

3  Slocum  V.  Maybeny,  2  Wheat.  R.  1 ;  Gelston  v.  Hoyt,  3  Wheat.  R.  312. 
*  2  Bro.  Civ.  and  Ad.  Law,  429,  356,  407.  5  Clerke's  Prax.  Tit.  63. 
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fidepissores  to  pay  the  principal  sum  and  the  costs  within 
some  certain  day ;  otherwise,  that  they  be  taken  into  cus- 
tody, until  the  same  is  paid.*  But  the  Judge  may,  in  the 
first  instance,  decree,  thW  the  fidejussors  be  caUed,  and 
that  the  principal  party  be  called,  by  public  proclamations.* 
If  the  party  condemned  is  not  resident  within  the  kingdom, 
the  Judge  may  decree  against  the  fidejussores  without  citing 
the  principal,  after  the  time  allowed  for  payment  has 
elapsed.  So  he  may  decree  against  the  fidejussoj'es  to  pay 
the  sum,  in  such  a  case,  after  the  sentence  of  execution  shall 
have  been  demanded  and  the  bill  of  costs  taxed.'  The  fi- 
dejussores are  bound  notwithstanding  tfie  death  of  the 
principal.* 

In  the  Admiralty  Courts  of  the  United  States  for  the  First 
Circuit,  the  decree  is  rendered  summarily  for  the  debt  and 
costs  adjudged  against  both  the  principal  and  the  bail 
in  the  original  bail  bond,  in  case  the  bail  bond  has  301 
been  pronounced  forfeited,  or  against  the  principal  and 
his  sureties,  except  in  instance  revenue  causes,  where  there 
must,  in  certain  cases,  be  a  delay  of  twenty  days,  by  the 
laws  of  Congress,  before  judgment  can  be  taken  on  the 
bond.  The  rules,  in  civil  causes  of  Admiralty  jurisdiction, 
of  the  Circuit  Court  of  the  United  States  for  the  First  Cir- 
cuit, declare,  that  the  condition  of  the  bail  bond  shall  be  for 
the  appearance  of  the  defendant  on  the  return  day  to  an- 
swer to  the  plaintiff  in  the  cause,  and  nothing  is  deemed  a 
legal  appearance,  but  a  submission  for  commitment  or  giving 
a  stipulation  with  sureties,  according  to  the  course  of  the 

I  Gierke's  Prax.  Tit.  64.  a  Ibid.  «  Ibid,  Tit.  65. 

*  Hall's  Ad.  Prac.  113,  noU. 
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Coiirt ;  and,  in  all  proceedings  in  rem,  execution  issues  im- 
mediately of  course  against  all  the  parties  to  the  stipula- 
tion.* In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New»  York,^e  practice  in  relation  to 
the  bail  is  diflferent  on  process  in  personam;  for  the  defen- 
dant is  there  held  to  appear  in  person  and  submit  himself 
for  commitment,  or  to  enter  into  a  bail  stipulation  with  sure- 
ties to  abide  the  orders  of  the  Court,  or  deliver  him- 
302  self  personally  for  commitment  in  the  execution  of  the 
decree  of  the  Court ;  and,  in  default  thereof,  execution 
may  be  issued  against  the  sureties,  (a) 

A  description  cannot  be  given,  at  the  present  early  period 
of  the  jurisprudence  of  the  United  States,  of  the  various  forms 
in  which  the  decreesof  the  Admiralty  Courts  maybe  mould- 
ed, in  the  progress  of  the  maritime  business  and  the  in- 
crease of  legal  refinements,  in  this  great  and  growing  com- 
mercial nation.  Those  Courts  have  not  jurisdiction,  like 
Courts  of  Chancery,  over  contracts  leading  to  the  execution 
of  maritime  contracts ;  yet,  in  cases  of  maritime  contracts 
executed,  and  in  all  cases  completely  within  their  general 
jurisdiction,  they  may  administer  relief  according  to  equity 
and  good  conscience ;  for  they  are  Courts  of  Equity,  of  the 
Civil  Law,  and  of  the  Laws  of  Nations.* 

t  Rules  3-16. 

t  Andrews  et  al.  v.  Essex  F.  aad  M.  Ins.  Co.,  3  Mason  R.  16. 


(a)  See  Rules  21,  38,  59,  Rules  of  1838— Appendix. 
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THE  COSTS. 

The  costs  in  a  suit  in  Admiralty  depend  upon  the  merits 
of  the  case,  and  are  subject  to  the  discretion  of  the  Court*  (a)* 
They  are  sdldom  decreed  against  seamen,  except  when  they 
ha.ve  instituted  suits  without  reasonable  cause.  This  iudifl*- 
gence  is  extended  towards  this  class  of  men,  on  account  of 
their  inability  to  pay  costs,  and  because  they  are  peculiarly 
under  the  protection  of  Admiralty  Courts.  This  is  a  reason^ 
in  addition  to  what  has  been  before  suggested,  why  proctors 
should  carefully  examine  into  the  grounds  of  complaints 
made  by  seamen,  before  commencing  suits ;  for  the  multi- 
plication of  frivolous  suits  of  this  class  of  persons  cannot 
fail  to  lessen  the  kindly  disposition  cherished  by  Courts  of 
Admiralty  to  shelter  them,  when  they  fail  in  their  actions, 
from  a  judgment  for  costs,  the  effect  of  which  in  almost 
every  case  must  be  their  imprisonment. 

The  taxed  costs  in  Admiralty  suits  vary  according  304 
to  the  practice  of  different  Districts.  In  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New 
YcM'k)  the  costs  are  understood  to  be  higher  than  in  the  IMs- 
trict  Courts  of  the  United  States  in  New  England,  as  the 
taxation  is  said  to  be  regulated  by  an  analogy  to  the  expea*^ 

1  Penhallow  v.  Doane,  3  Dall.  R.  34;  The  Partridge,  1  Hagg.  R.  81. 


(a)  The  United  Sta^ea  v.  Brig  Malek  Adhel,  2  Howard  S.  C.  R.  210. 


263  ^  THE   COSTS.  [CH.  XII. 

sive  scale  in  the  practice  of  the  State  Courts  of  New  York. 
In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts,  the  taxable  costs  usually  "are  the  regular 
fee5  of  the  Marshal  and  Clerk ;  the  commissioners'  fees  for 
taking  depositions,  when  they  are  taken  in  the  cause  ;  the 
witnesses'  fees,  and  seventeen  dollars  for  the  proctor's  fees. 
The  proctor's  fees  are  derived  by  analogy  from  the  fees  al- 
lowed to  the  Attorney  of  the  United  States  in  Admiralty 
suits.^  When  the  party  resides  at  the  place  of  trial,  he  is 
ncJt  allowed  attendance ;  but  when  he  resides  at  a  distance 
he  is  allowed  his  travel  and  attendance.  It  is  believed, 
that  this  is  the  general  course  of  practice  in  taxing  costs,  in 
Admiralty  cases,  in  the  Courts  of  the  United  States  in  New 

England. 
306  In  extraordinary  cases  of  great  difficulty,  and  where 
a  large  amount  of  property  is  involved,  liberal  counsel 
fees  are  allowed  in  the  Admiralty  Courts  of  the  United 
States,  and  taxed  upon  the  fund  which  may  be  in  Court 
accruing  from  the  cause. 

The  expenses  of  suits  in  Admiralty  are  often  a  subject  of 
remark ;  but  it  should  be  recollected,  that  they  are  generally 
occasioned  by  voluminous  depositions,  with  which  causes 
are  often  encumbered  by  the  indiscreet  zeal  of  the  parties, 
and  by  custody  fees  and  charges  of  keeping  and  disposing 
of  ships  and  cargoes.  In  these  cases  the  expenses  are  often 
lighter,  in  consequence  of  the  control  which  the  Court  has 
over  the  charges^of  its  officers,  than  would  be  occasioned  by 
the  same  services,  if  rendered  by  commission  merchantsy* 

Congress  made  the  following  provisions,  in  order  to  pre- 

1  Act  of  Cong.  1799,  ch.  135,  ^  4.    «  The  Hiram,  Stewart's  Admr.  B.  588. 
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Fent  a  multiplication  of  costs  in  Admiralty  suitSy  in  the 
Courts  of  the  United  States. 

"Whenever  proceedings  shall  be  had  on  several  libels 
against  any  vessel  and  cargo,  which  might  legally  be 
joined  in  one  libel,  before  a  Court  of  the  United  States,  306 
or  of  the  territories  thereof,  there  shall  not  be  allowed 
thereon  more  costs  than  on  one  libel,  imless  special  cause 
for  libelling  the  vessel  and  cargo  severally  shall  be  satisfac- 
torily shown  as  aforesaid.  And  in  proceedings  on  several 
libels  or  informations  against  any  cargo,  or  parts  of  cargo^ 
or  merchandise  seized  as  forfeited  for  the  same  cause,  there 
shall  not  be  allowed  by  the  Court  more  costs,  than  would  be 
lawful  on  one  libel  or  information,  whatever  may  be  the 
number  of  owners  or  consignees  therein  concerned ;  but  al- 
lowance may  be  made  on.  one  libel  or  information  for  the 
costs  incidental  to  several  claims  ;  provided^  that,  in  case  of 
a  claim  of  any  vessel  or  other  property,  seized  on  behalf  of 
the  United  States,  and  libelled  or  informed  against  as  for- 
feited under  any  of  the  laws  thereof,  if  judgment  shall  pass 
in  favor  of  the  claimant,  he  shall  be  entitled  to  the  same 
upon  paying  only  his  own  costs." 

"  Whenever  causes  of  like  nature,  or  relative  to  the  same 
question,  shall  be  pending  before  a  Court  of  the  United  States, 
or  of  the  territories  thereof,  it  shall  be  lawful  for  the  Court 
to  make  such  orders  and  rules  concerning  proceedings 
therein,  as  may  be  conformable  to  the  principles  and  307 
usages  belonging  to  Courts,  for  avoiding  unnecessary 
costs,  or  delay  in  the  administration  of  justice ;  and  accord- 
ingly causes  may  be  consolidated  as  to  the  Court  shall 
appear  reasonable.    And  if  any  attorney,  proctor,  or  other 
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person  admitted  to  manage  and  conduct  causes  in  a  CouiC 
of  the  United  States,  or  of  the  territories  thereof,  shaH  ap- 
pear to  have  multiplied  the  proceedings  in  any  cause  before 
the  Court,  so  as  to  increase  costs  unreasonably  and  vexati- 
ousiy,  such  person  may  be  required,  by  order  of  Court,  to 
satisfy  any  excess  of  costs  so  incurred."*  (a) 

It  is  a  general  rule,  that  no  Oourt  can  make  a  direct 
judgment  or  decree  against  the  United  States  for  costs 
and  expenses,  in  a  suit  in  which  the  United  States  is  a 
paarty.' 

1  Act  of  Cong.  1813,  ch.  14,  §  2,  3.       «  The  Antelope,  12  Wheat.  R.  546. 


(a)  Act  of  Congress,  March  3,  1847,  ch.  55: 
"  An  Act  for  the  reduction  of  the  costs  and  expenses  in  Admiralty  against 

ships  and  vessels. 

"  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  in  any  case  brought  in  the 
Courts  of  the  United  States,  exercising  jurisdiction  in  Admiralty,  where  a 
warrant  of  arrest,  or  other  process  in  rem,  shall  be  issued,  it  shall  be  the 
duty  of  the  Marshal  to  stay  the  execution  of  such  process,  or  to  discharge  the 
property  arrested,  if  the  same  has  been  levied,  on  receiving  from  the  claimant 
of  the  same  a  bond  or  stipulation  in  double  the  amount  claimed  by  the  libel> 
lant,  with  sufficient  surety,  to  be  approved  by  the  Judge  of  the  said  Coart, 
or,  in  his  absence,  by  the  Collector  of  the  port,  conditioned  to  abide  and  an- 
swer the  decree  of  the  Court  in  such  cause ;  and  such  bond  or  stipulation 
shall  be  returned  to  the  said  Court,  and  judgment  on  the  same,  both  against 
the  principal  and  sureties,  may  be  recovered  at  the  time  of  rendering  the  de- 
cree in  the  original  cause :  Provided,  That  the  entire  costs  in  any  such  case 
in  which  the  amount  recovered  by  the  libellant  shall  not  exceed  one  hundred 
dollars,  shall  not  be  more  than  fifty  per  cent,  of  the  amount  recovered  in  the 
same,  which  costs  shall  be  applied,  first,  to  the  payment  of  the  uaual  fees  for 
witnesses  and  the  (^commissioner,  where  a  commissioner  shall  act  on  the  case* 
and  the  residue  to  be  divided  pro  rata  between  the  clerk  and  marshal,  under 
the  difection  of  the  Judge  of  the  Court  where  the  cause  may  be  tried :  Pro- 
vided further,  That  no  attorney's  or  -proctor's  fees  shall  be  allowed  or  paid 
out  of  the  said  costs." 


<te.  xti.}  ran  cMM.  9ft 

Costs,  in  the  High  Court  of  Admiralty  in  England,  are 
allowed  on  the  desertion  of  an  appeal^  In  that  Court  they 
are  also  modified  on  account  5f  the  introduction,  by  a  party, 
of  irrelevant  matter,  increasing  the  expense  of  the  proceed- 
in^.^ 

i  The  Elizabeth,  I  Hagg.  R.  326.         >  The  Apollo,  ibid,  319. 
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THE  CERTIFICATE  OF  REASONABLE  CAUSE. 

It  is  provided  by  the  laws  of  the  United  States,  that,  upon 
the  acquittal  of  property  seized  and  libelled  for  forfeiture  for 
an  alleged  violation  of  the  revenue  laws^  if  the  Court,  before 
whom  the  cause  shall  be  tried,  shall  cause  a  certificate  or 
entry  to  be  made,  that  there  appeared  to  be  a  reasonable 
cause  of  seizure,  the  seizing  officer  shall  be  protected  from 
all  costs,  suits,  and  actions,  on  account  of  a  seizure  and  pro- 
secution.^ 

If  the  commander  of  a  public  armed  ship  seizes  a  vessel 
and  sends  her  in  for  adjudication  for  an  alleged  violation  of 
the  laws  of  the  United  States,  he  will  be  liable  for  damages, 
unless^  there  be  a  reasonable  cause  of  seizure.'  A  doubt 
respecting  the  true  construction  of  the  law  is  as  reasonable 
a  cause  of  seizure,  as  a  doubt  respecting  the  fact.'  An 

309  officer  of  a  public  armed  ship  of  the  United  States, 
who  makes  a  seizure  of  a  neutral  vessel  on  the  high 

seas  for  an  alleged  violation  of  the  laws  of  the  United 
States,  may  excuse  himself  by  showing  probable  cause, 
which  will  exonerate  him  from  all  consequential  damages ; 
otherwise  he  will  be  liable  for  all  damages  occasioned  by 

1  Act  oftJong.  1799,  ch.  128,  §  90  j  Act  or  Congr.  1807,  ch.  74;  Act  of  Cong. 
1815,  ch.  246,  4  7. 
«  The  Charming  Batsey,  2  Cranch  R.  64. 
«  U.  States  V.  Riddle,  5  Cranch  R.  311 ;  The  Friendship.  1  Gall.  R.  111. 
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the  seizure.^  Probable  cause  means  less  than  evidenee 
which  Vould  justify  condemnation;  and,  in  all  cases  of 
seizure,  it  has  a  fixed  and  well-known  meaning,  and  im- 
ports circumstances  which  warrant  suspicion.*  If  a  sentence 
of  acquittal,  in  a  case  of  seizure,  be  rendered,  and  there  be 
a  denial  of  the  certificate  of  reasonable  cause  of  seizure,  the 
seizure  is  established  to  be  tortious,  and  the  party  injured  is 
entitled  to  damages.' 

A  seizure  for  a  municipal  forfeiture  cannot  be  justified  or 
excused  upon  the  ground  of  probable  cause,  unless  some 
statute  creates  and  defines  the  exemption  from  damages. 
The  party  seizing  does  so  at  his  peril ;  if  condemna- 
tion  follows,  he  will  be  justified.  If  an  acquittal  takes  310 
place,  he  will  be  liable  for  damages  for  the  seizure, 
unless  he  can  shelter  himself  under  the  protection  of  some 
statute.*  What  constitutes  probable  cause  is,  when  the 
facts  are  ascertained,  a  question  of  law.* 

Costs  and  damages  in  the  British  Admiralty  Courts  are 
incident  to  a  decree  of  restitution  of  property  libelled  for  an 
alleged  municipal  forfeiture,  when  the  Court  declines  to 
give  a  certificate  of  probable  cause  of  seizure.* 

It  has  been  decided  by  Dr.  Croke,  who  was  a  distin- 
guished Admiralty  Judge  of  the  British  Vice- Admiralty 
Court  at  Halifax  in  Nova  Scotia,  that  the  Court  would  not 

1  Shattuck  r.  Maley,  1  Wash.  O.  C.  R.  2i5;  Burke  v.  Treyitt,  1  Mason 
R.96. 

«  Locke  V.  U.  States,  7  Cranch  R.  339 ;  The  George,  1  Mason  R.  34;  The 
Fame,  Stewart's  Ad.  R.  115. 

3  Gelston  v.  Hoyt,  3  Wheat.  R.  314;  The  Apollon,  9  Wheat.  R.  362. 

4  The  ApoUon,  9  Wheat.  R.  373  j  The  Palmyra,  13  Wheat.  R.  1. 

5  U.  States  V.  Gay,  2  Gall.  R.  359.     »  The  Barossa,  1  Hagg.  R.  75,  naU. 


JMB       THE  CERTIFICAXE  OF  BEASONABLE  CAUSE.   [XSH.  XSn. 

debar  a  seizing  officei  from  offering  affidavits  in  support  of 
an  application  for  a  certificate  of  probable  t^ause  of  seizure; 
yet,  in  forming  its  judgment,  it  would  take  into  considera- 
tion no  other  facts,  than  those  which  appeared  at  the  trial 
of  the  cause.    If  subsequent  affidavits  could  be  introduced 

in  relation  to  the  certificate  of  probable  cause,  the 
311     other  party  should  have  an  opportunity  of  answering 

them,  and  a  new  cause  would  thus  be  commenced. 
It  id  difficult  to- conceive  of  circumstances  which  would 
aiiTount  to  a  probable  cause  of  seizure,  without  being  evi- 
dence tending  to  sustain  the  libel ;  but,  were  they  otherwise^ 
there  is  no  impropriety  in  alleging  and  proving  what  would 
ailect  the  costs  in  the  suit.^ 


1  The  Fame,  Stewart's  Ad.  R.  112. 
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CHAPTER  XIV.  5112 

Bt  the  laws  of  the  United  States,  appeals  are  allowed 
from  the  District  to  the  Circuit  Court,  and  from  the  Circuit 
to  the  Supreme  Court  of  the  United  States.  It  is  proyide<ly 
that, — "  From  all  final  judgments  or  decrees  in  any  of  ihe 
District  Courts  of  the  United  States,  an  appeal,  where  the 
matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum 
or  value  of  fifty  dollars,  shall  be  allowed  to  the  Circuit  Court 
next  to  be  holden  in  the  district  where  such  final  judgment 
or  judgments,  decree  or  decrees,  may  be  rendered ;  and  the 
Circuit  Court  or  Courts  are  authorized  and  required,  to  re- 
ceive, hear,  and  determine  such  appeal ;  and  from  all  final 
judgments  or  decrees  rendered,  or  to  be  rendered,  in  any  Cir- 
cuit Court,  or  in  any  District  Court  acting  as  a  Circuit  Court, 
in  any  cases  of  Eiquity,  of  Admiralty  and  maritime  jurisdic- 
tion^ and  of  prize  or  no  prize,  an  appeal,  where  the  matter 
in  dispute,  exclusive  of  costs,  shall  exceed  the  smn  or  value 
of  two  thousand  dollars,  shall  be  allowed  to  the  Supreme 
Court  of  the  United  States ;  and,  upon  such  appeal,  a '  313 
transcript  of  the  libel,  bill,  answer,  depositions,  and  all 
other  proceedings  of  what  kind  soever  in  the  cause,  shall  be 
transmitted  to  the  said  Supreme  Court ;  and  no  new  ^vi- 
dence'shall  be  received  in  the  said  Court,  on  the  hearing  of 
such  appeal,  except  in  Admiralty  and  prize  causes,  and  such 
appeals  shall  be  subject  to  the  same  rules,  regulations,  and  re- 
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strictions,  as  are  prescribed  in  law  in  case  of  writs  of  error ; 
and  the  said  Supreme  Court  is  authorized  and  required  to 
receive,  hear,  and  determine  such  appeals.''* 

The  provisions  respecting  the  removal  of  causes  from  the 
District  to  the  Circuit  Court,  and  from  the  Circuit  to  the 
Supreme  Court  of  the  United  States,  are  as  follow.  "  Pinal 
decrees  and  judgments  in  civil  actions  in  a  District  Court, 
where  the  matter  in  dispute  exceeds  the  sum  or  value  of 
fifty  dollars,  exclusive  of  costs,  may  be  re-examined,  and  re- 
versed or  affirmed  in  a  Circuit  Court,  bolden  in  the  same 
District,  upon  a  writ  of  error,  whereto  shall  be  annexed  and 

returned  therewith,  at  the  day  and  place  therein  men- 
314    tioned,  an  authenticated  transcript  of  the  record,  and 

assignment  of  errors^  and  prayer  for  reversal,  with  a 
citation  to  the  adverse  party,  {a)  signed  by  the  Judge  of  such 
District  Court,  or  a  Justice  of  the  Supreme  Court,  the  adverse 
party  having  at  least  twenty  days  notice.  And,  upon  a  like 
process,  may  final  judgment  and  decrees  in  civil  actions  and 
suits  in  Equity,  in  a  Circuit  Court,  brought  there  by  original 
process,-  or  removed  there  from  the  Courts  of  the  several 
States,  or  removed  there  by  appeal  from  a  District  Court, 
where  the  matter  in  dispute  exceeds  the  sum  or  value  of  two 
thousand  dollars,  exclusive  of  costs,  be  re-examined  and  re- 
versed or  affirmed  in  the  Supreme  Court,  the  citation  being 
in  such  case  signed  by  a  Judge  of  such  Circuit  Court,  or  Jus- 

•       '  1  Act  of  Cong.  1803,  ch.  93,  §  2. 


(a)  When  the  appeal  is  prayed  in  openeA  court,  no  citation  is  necessary 
-Brockett  t.  Brockett,  3  Howard's  S.  O.  R.  241. 
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tioe  of  the  Supreme  Court,  and  the  adverse  party  having  at 
least  thirty  days  notice.  But  th<9re  shall  be  •  no  reversal  in 
either  Court  on  such  writ  of  error,  for  error  in  ruling  any  plea 
in  abatement,  other  than  a  plea  to  the  jurisdiction  of  the 
Courli^  or  such  plea  to  a  petition  or  bill  in  Equity,  as  is  in  the 
nature  of  a  demurrer,  or  for  any  error  in  fact  And  writs  of 
error  shall  not  be  brought  but  within  five  years  after  render- 
ing or  passing  the  judgment  or  decree  complained  of, 
<»  ih  case  Ihe  person  entitled  to  such  writ  of  error  be  316 
an  infant,  feme  covert^  nan  compos  mfntisj  or  impri- 
soned ;  then  within  five  years  as  aforesaid,  exclusive  of  the 
tiftie  of  such  disability.  And  every  Justice  or  Judge,  sign- 
ing a  citation  on  any  writ  of  error  as  aforesaid,  shall  take 
good  and  sufficient  security,  thatithe  plaintiff  in  error  shall 
prosecute  his  writ  to  effect,  and  answer  all  damages  and  costs, 
if  he  fail  to  make  his  plea  good. 

"  A  writ  of  error  as  aforesaid  shall  be  a  supersedeas,  and 
stay  execution  in  cases  only  where  the  writ  of  errw  is 
served,  by  a  copy  thereof  being  lodged  for  the  adverse  par- 
ty in  the  Clerk's  office,  where  the  record  remains,  within 
ten  days,  Sundays  exclusive,  after  rendering  the  judgment 
or  passing  the  decree  complained  of.  Until  the  expiration 
rf  which  term  of  ten  days,  elfecution  shall  not  issue  in  any 
case,  where  a  writ  of  error  may  be  a  supersede<is;  and, 
where,  upon  such  writ  of  error,  the  Supreme  or  a  Circuit 
Court  shall  affirm  a  judgment  or  decree,  they  shall  adjudge 
or  decree  to  the  respondent  in  error,  just  damages  for  his 
delay,  and  single  or  double  costs  at  their  discretion. 

"  When  a  judgment  or  decree  shall  be  reversed  in  a  Cir- 
cuit Court,    such    Court    shall    proceed  to  render  such 
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316  judgilDeiit)  or  pass  such  decree,  as  the  District  Court 
should  haye  rendered  or  passed;  and  the  Supreme 

Court  ahall  do  the  same  on  reversals  therein,  except  whete 
the  reversal  is  in  &v<Mr  of  the  plaintiff,  or  petitioner  in  the 
original  suit,  and  the  damages  to  be  assessed,  or  matter  to 
be  decreed,  are  uncertain ;  in  which  case  they  shall  remand 
the  cause  for  a  final  decision.  And  the  Supreme  Court 
shall  not  issue  execution  in  causes  that  are  removed  before 
them  l^  writs  of  error,  but  shall  send  a  special  mandate  to 
the  Circuit  Court  to  award  execution  thereupon."* 

The  words,  "decrees"  and  "judgments,"  in  the  Act  of 
1803,  as  well  as  the  word,  "appeal,"  are  used  in  a  technical 
sense,  and  apply  to  causes  of  Admiralty  and  maritime  juris- 
diction only ;  so  that  caus^  of  Admiralty  jurisdiction  ex- 
ceeding fifty  dollars  in  value,  may^  since  that  Act,  be  ap- 
pealed from  the  District  to  the  Circuit  Court,  whereas,  be- 
fore its  passage,  they  must  have  exceeded  three  hundred 
dollars  in  value.' 

The  remedy  by  appeal  is  confined  to  Admiralty  and 
Equity  cases,  and  brings  before  the  Supreme  Court  of 

317  the  United  States  the  facts  as  well  as  the  law  ;  and 
thus  the  appellate  jurisdiction  of  the  Supreme  Court 

is  made  to  conform  with  the  ancient  and  well-established 
principles  of  judicial  proceedings.*  The  appeal  suspends 
the  sentence  o^ltogether ;  and  the  case  is  heard  as  if  no  sen- 
tence had  been  passed,  it  being  lawful  to  make  new  alle- 
gations and  proofs.^ 

1  Act  of  Cong.  1789,  ch.  20,  i  22,  23,  24. 
«  1  Pet.  Ad.  R.  121,  Twfe;  U.  States  v.  Monson,  1  Gall.  R.  11. 
.     3  The  San  Pedro,  2  Wheat.  R.  141. 

<  The  Venus,  1  V^Theat  R.  113  j   Clerk's  Prax.  Tit.  54 ;  Hall's  Ad.  Prac. 
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The  regulations  respecting  the  time  within  which  a  writ 
of  error  may  be  brought,  in  what  instances  it  shall  be  a 
supersedecLSj  the  citation  to  the  adverse  party,  the  seciurily 
to  be  given  for  the  prosecution  of  the  suit,  and  the  restric- 
tions upon  the  appellate  Court,  are  applicable  to  appeals  ia 
Admiralty  cases.*  When  an  appeal  is  prayed  at  the  same 
term  in  which  the  decree  is  pronoimced  in  the  Circuit 
Court,  a  citation  is  not  necessary.^ 

The  decree,  from  which  an  appeal  is  taken,  must  be 
final.^  An  appeal,  by  the  general  rules  of  4chniralty  318 
I»actice,  is  not  allowed  on  accoimt  of  an  admission  or 
rejection  of  witnesses  or  testimony,  or  any  interlocutory  de- 
cree, not  having  the  effect  of  a  definitive  sentence ;  because 
there  may  be  relief  by  an  appenl  from  the  definitive  sen- 
tence/ An  appeal,  however,  is  allowed  in  cases  of  inter- 
locutory decrees  producing  an  irreparable  grievance,  which 
cannot  be  remedied  by  an  appeal  from  the  definitive  de- 
cree.^ Cases  of  irreparable  grievances  are  said  to  be,  when 
a  claim  is  interposed  for  proparty  arrested,  as  belonging  to 
the  defendant,  in  which  the  ownership  is  asserted  by  a 
third  person,  and  a  decision  is  made  against  the  claimant, 
or  when  a  plea  is  overruled,  alleging  that  another  action  is 
pending  against  the  party  for  the  same  cause  before  a  com- 
petent tribunal*    To  these  instances  may  be  added  decrees 

101 ;  Ycaton  v,  U.  States,  5  Cranch  R.  281 ;   The  James  Wells,  7  Orancli 
R.22;  Hawthorn  «.  U.  States,  ibid,  107;  The  Edvraril,  1  Wheat.  R.  961. 

1  The  San  Pedro,  2  Wheat.  R.  132. 

2  Reily  v.  Lamar  et  al.,  2  Cranch  R.  349. 

9  Rutherford  ct  al.  v.  Fisher  et  aL,  4  Dall.  R.  22 ;  Canter  «.  Amer.  and 
Ocean  Ins.  Co.,  3  Pet.  Sup.  Ct.  R.  307. 
4  Clerke's  Prax.  Tit.  54.  « Ibid,  53.  «  Ibid,  55. 
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dismissing  a  suit  on  exceptions,  which  have  the  eflFect  of  a 
definitive  sentence,  {a) 

-  In /the  British  Admiralty  practice  upon  appeals  of  this 
sort,  the  party  in  the  appellate  Court  is  confined  to  the  pro- 
oeedings  of  the  Court,  and  the  very  acts  of  the  Judge  com- 
plained of;  whereas,  in  an  appeal  from  a  definitive  sen- 
tence, the  appellant  is  allowed  to  make  new  allega- 
319  tions  and  produce  new  evidence,  non  allegata  allegare 
et  ndn  prabaia  probare}  It  is  not  known,  that  such  a 
practice  prevails  in  the  Admiralty  Courts  of  the  United  States, 
as  an  appeal  from  grievances ;  for  any  decree,  producing  what 
is  called  an  irreparable  grievance,  it  is  to  be  presumed,  would 
be  moulded  into  the  shape  of  a  definitive  decree,  so  as  to 
enable  a  party  to  appeal  according  to  the  forms  of  the  Sta- 
tutes and  the  rules  of  the  Court.* 

1  2  Bro.  Civ.  and  Ad.  Law,  436.        2  Hall's  Ad.  Prac.  104. 


{a)  A  party  may  appeal  from  zm  interlocutory  decree,  having  the  effect 
of  a  final  decree ;  or  he  may,  at  his  election,  wait  until  the  final  decree  is 
positively  entered,  and  then  may  enter  an  appeal. — ^The  Steamboat  New 
England,  3  Sumner,  495. 

A  decree  awarding  a  certain  rate  of  salvage  of  the  proceeds,  after  deduct- 
ing charges  and  expenses,  and  fees  of  Court,  i§  not  a  final  decree ;  but  at 
most  is  only  an  interlocutory  decree,  in  the  nature  of  a  final  decree. — The 
Steamboat  New  England,  3  Sunmer,  495. 

To  make  a  decree  in  a  salvage  case  positively  final,  all  the  charges  and 
expenses  should  be  asceiiained,  and  the  salvage  apportioned,  and  the  rights 
of « each  salvor  definitely  fixed,  so  that  he  may  appeal  therefrom  if  he 
chooses. — 3  Sumner,  495. 

All  decrees  in  Admiralty  are  deemed  to  be  enrolled  as  of  the  term  in 
which  they  are  made. — 3  Sumner,  495. 

A  re-hearing  in  Admiralty  cannot  be  had  after  the  term  of  the  Court  has 
passed,  at  which  the  decree  was  made.— 3  Sumner,  495. 

No  appeal  lies  from  the  refusal  of  the  Court  below  to  open  a  decree.— 
Brockett  v,  Brockett,  2  Howard  S.  C.  R.  238. 
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The  appeal  cannot  be  allowed  from  the  Circuit  to  the 
Supreme  Court  of  tEe  United  States,  except  the  matter  in 
dispute  exceeds,  exclusive  of  costs,  two  thousand  dollars ; 
nor  from  the  District  to  the  Circuft  Court,  unless  it  exceeds, 
exclusive  of  costs,  fifty  dollars.     When  the  law  gives  no 
rule  to  ascertain  the  amount  of  the  value  in  controversy,  the 
plaintiff's  demand  must  furnish  one ;  but  when  the  law 
gives  the  rule,  the  legal  cause  of  action,  not  the  demand, 
must  be  regarded.*    Affidavits  and  other  testimony  may  be* 
received  to  show  the  actual  amount,  in  value,  of  the 
matter  in  dispute.'    It  has  been  decided,  in  the  Cir-    320 
cuit  Court  of  the  United  States  for  the  First  Circuit, 
that,  where  the  claim  in  the  libel  is  for  a  larger  amount 
than  fifty  dollars,  and  the  decree  of  the  District  Court,  for 
less  than  that  sum,  and  the  libellant  does  not  appeal,  the 
respondent  cannot.'    This  decision  seems  to  give  the  Ubel- 
lant  an  advantage  over  the  respondent,  for,  in  such  a  case^ 
he  can  appeal  if  dissatisfied  with  the  decree.     Wheil  the 
judgment  in  the  Court  below,  in  a  case  sounding  in  damages, 
is  for  the  plaintiff,  the  judgment  fixes  the  amount  of  the 
value  in  dispute  ;  but  when  it  is  for  the  defendant,"  the  Su- 
preme Court  of  the  United  States  has  not,  by  any  rule  or 
practice,  fixed  the  mode  of  ascertaining  that  value.*    In  a 
suit  in  the  District  Court,  for  a  personal  injury  on  the  high 
seas,  when  there  is  no  ad  damnum^  there  should  be  no  de- 
cree  for  more  than  fifty  dollar,  and  no  appeal  should  be 


X  Wilson  V.  Daniel,  3  Dall.  R.  401. 

«  Williamson  v.  Kincaid,  4  Dall.  R.  20 ;  The  Brig  Union,  4  Cranch  B. 
216.  3  Titus  V.  Shirley,  1  Sumner  R. 

*  Cooke  et  al.  v.  Woodson,  6  Cranch  R.  13. 
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allowed.^    The  value  in  controveisy,  in  relation  to  the 
light  of  appeal,  is  the  value, of  the  property  at  the  time  of 

the  seizure,  without  any  deduction  for  duties.* 
321 "      In  an  appeal  from  the  Circuit  to  the  Supreme  Court 

of  the  United  States,  the  property  does  not  follow  the 
cause  upon  the  appeal,  but*  remains  subject  to  the  orders  of 
the  Circuit  Court.  The  property  does,  however,  follow  the 
cause,  on  appeal,  into  the  Circuit  Court,  and  the  District 
Court,  in  such  case,  has  no  control  over  it.* 

If  an  appeal  be  not  taken  from  the  principal  final  decree, 
it  cannot  be  taken  from  the  summary  judgment  on  the  bond 
for  the  appraised  value,  or  on  an  Admiralty  stipulation  to 
enforce  the  decree,  which  are  mere  incidents  to  the  cause.* 
An  appeal  from  the  decree  of  the  District  Court  must  be 
taken  before  the  adjournment  of  the  Court  sme  die,  unless  a 
different  period  be  prescribed  by  the  District  Court,  which 
may,  by  rules,  regulate  the  practice  in  cases  of  appeals.*  (a) 
When  an  appeal  is  made  by  the  respondent,  and  none  is 

made  by  the  libellant,  if  the  respondent  does  not  pre- 
322    vail,  the  former  decree  will  be  affirmed,  and,  in  a  case 

of  salvage,  there  can  be  no  larger  allowance  made, 
than  in  the  inferior  Court ;  for  the  decree  can  be  examined 
on  appeal  only  so  faTr  as  the  party  appealing  is  aflTected.* 

1  Jenks  V.  Lewis,  3  Mason  R.  503. 

a  U.  States  v.  Eighty-four  Boxes  of  Sugar,  7  Pet.  Sup.  Ct.  R.  453. 

3  The  Collector,  6  Wheat.  R.  194 ;  The  Grotius,  1  G^all.  R.  503. 

*  The  HoUen,  1  Mason  R.  431. 

'  Norton  «.  Rich,  3  Mason  R.  443. 

«  The  Mary  Ford,  3  Dall.  R.  188. 

(a)  The  Steamboat  New  England,  3  Sumner  R.  495. 
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The  decree  of  the  inferior  CoHrt  is  conclusiTe  upon  a  party, 

who  does  not  appeal  from  the  judgment* 

The  party  appellant  is  required  to  give  fresh  security  to 
prosecute  the  appeal  and  pay  the  costs  ;  for  the  sureties  in 
the  Court,  from  whose  decree  the  appeal  is  made,  are  not 
bound  in  the  cause  of  appeal.*  (a) 

In  the  Admiralty  practice  of  the  Courts  of  the  United 
States,  the  defendant  who  does  not  appeal  is  not  required  to 
find  new  security,  when  the  plaintiff  appeals ;  nor  are  his 
sureties  considered  to  be  discharged,  for  they  are  bound  by 
all  legal  dispositions  of  the  cause. 

It  is  said  by  Dr.  Browne,  that,  unless  otherwise- directed, 
the  proctor  should  appeal  from  a  definitive  sentence ;  and 
that,  if  he  neglects,  he  will  be  liable  to  his  client  for 
all  damages,  which  may  ensue.'  This  is  not  consid-  ZSR 
erect  to  be  the  law  in  the  United  States  ;  and  proctors, 
watching  with  vigilant  attention  their  clients'  interests,  will 
be  protected  in  acting  according  to  their  own  judgments, 
unless  specially  directed  to  appeal.  This  rests  upon  the 
general  principle  of  law  in  the  United  States,  that  an  attor- 
ney, unless  specially  directed  by  his  client  to  pursue  a  par- 
ticular course,  will  be  protected,  when  he  acts  in  good  faith, 
according  to  the  best  of  his  skill  and  knowledge,  in  relation 

1  Strattcm  v.  Jarvis  et  al.,  8  Pet.  Sap.  Ct.  R.  4. 

2  3  Bro.  Civ.  and  Ad.  Law,  437.  3  ibid. 


(a)  Where  there  are  many  parties  in  a  case  below,  it  is  not  necessiury  for  | 
ihem  all  to  join  in  an  appeal  bond.  -  It  is  sufficient  if  they  all  appeal,  and  ; 
the  bond  be  approved  by  the  Court— Brockettv.  Brockett,  2  Howaid  &  C. 
R.  340.  '  ; 

/ 
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to  the  management  of  professional  business  committed  to 
his  care.^ 

In  the  HighCourtof  Admiralty  in  England,  when  asentence 
is  reversed  upon  appeal,  it  is  not  usual  to  condemn  the  party 
in  costs,  except  under  very  special  circumstances.*  Upon  the 
desertion  of  an  appeal,  costs  are  allowed  in  that  Court.'  It 
is,  also,  the  course  there,  when  an  appeal  is  not  prosecuted,  to 
move  for  a  decree,  pronouncing  the  appeal  to  be  deserted,* 
334  In  the  British  Admiralty  practice,  the  party  appeal- 
ing prays  apostles  from  the  Judge,  which  are  brief 
letters  of  dismission,  stating  the  case,  arid  declaring  that 
the  record  will  be  transmitted.^  It  is  not  known,  that  this 
practice  has  been  ever  adopted  in  the  Admiralty  Courts  of 
the  United  States.  With  us,  appeals  are  sometimes  claimed 
vivd  voce ;  but  the  most  correct  course  is  a  formal  claim  in 
writing.  If  the  appeal  be  entered  at  the  appellate  Court, 
the  cause  proceeds  as  has  been  before  described ;  and,  if  not 
entered  and  prosecuted,  the  appellee  may  obtain  a  decree  of 
desertion  of  appeal  and  affirmation  of  the  judgment  of  the 
inferior  Court,  and  also  a  judgment  ibr  his  costs  against  the 
sureties  in  the  appeal  stipulation. 

It  is  not  settled  in  the  Admiralty  practice,  whether  a 
cause,  which  has  once  been  closed,  can  be  re-opened  by  a 
Libel  of  Review,  as  in  Chancery  by  a  Bill  of  Review.  There 
seems  to  be  as  strong  reasons  for  the  possession  of  this 
power,  in  order  to  do  justice,  by  a  Court  of  Admiralty,  as  by 
a  Court  of  Chancery.     In  the  High  Court  of  Admiralty 

I  GUbert  r.  WilUams,  8  Mass.  R.  57.         2  The  John,  2  Hagg.  R.  317. 

3  The  Elizabeth,  1  Hagg.  R.  236. 

*  The  San  Juan  Nepomuceno,  1  Hagg.  R.  267. 

5  2  Bro.  Civ.  and  Ad.  Law,  438. 
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in  England,  an  opinion  has  been  expressed,  that  the  325 
Court,  in  its  range  of  large  discretion,  and  by  the  very 
extended  equity  which  it  is  in  the  habit  of  exercising, 
might,  in  a  case  of  direct  frau^i^or  something  equivalent  to 
it,  suffer  a  cause  which  had  been  once  closed  to  be  re-opaned ; 
but  there  must  be  strong  reasons,  and  mere  negligence  or 
OTersight  would  not  be  a  sufficient  ground  for  this  extraor- 
dinary interposition.!  A  case  occurred  in  the  practice  of  the 
author  of  this  work,  where  he  would  have  made  the  expe- 
riment of  a  Libel  of  Review  in  the  Admiralty,  had  it  not 
been  adjusted.  The  facts  present  a  strong  case  of  the 
necessity  of  such  a  proceeding.  A  mate  libelled  a  ship  for 
his  wages  in  the  District  Court  of  Massachusetts.  The 
owners,  in  defence,  contended  that  two  bales  of  cotton,  part 
rf  the  cargo,  had  been  lost  by  his  negligence,  and  that  the 
value  should  be  deducted  from  his  wages.  The  Judge  con- 
sidered him  accountable  for  one  bale,  and  decreed  him  his 
wages  deducting  its  value.  Afterwards  that  bale  was  found 
in  a  store,  where  the  cargo  had  been  deposited*  Upon  these 
facts,  it  seems  proper  that  the  libellant  should  have  a 
right  to  review  the  cause  ;  for  he  was  not  bound  to  re-  326 
ceive  that  bale  of  cotton -as  his  property,  which  might 
have  depreciated  in  value,  or  to  bring  an  action  at  law  for 
it,  in  which  the  judgment  might  never  be  satisfied.  He  had 
a  lien  upon  the  ship  for  the  whole  of  his  wages,  which  he 
was  not  bound  to  relinquish  ;  and  the  only  mode  in  which 
that  lien  could  have  been  enforced,  was  by  a  Libel  of  H&- , 
view  in  the  Admiralty.* 

1  The  Portitudo,  2  Doda.  R.  7a 

•  See  The  Malla,  3  Hagg.  R.  168 ;  Sheppard  et  al.  9.  Taylor  et  al.,  5  Pet. 
Sup.  Ct.  R.  675;  The  Neptune,  1  Hagg.  R.  227. 
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Theip  are  two  cases  in  which  a  Bill  of  Review  in  Chan- 
cery may  be  brought ;  and  they  are  settled  in  the  Ordinances 
«f  Lord  Chancellor  Bacon,  which  have  never  since  been 
departed  from.  Those  Ordinances  provide,  that  "  no  BiU 
of  Review  shall  be  admitted,"  except  it  contain  either  error 
m  law,  appearing  in  the  body  of  the  decree,  without  farther 
examination  of  matters  in  fact,  or  some  new  matter  which 
hath  arisen  in  time  after  the  decree,  and  not  any  new  proof 
which  might  have  been  used  when  the  decree  was  made ; 
nevertheless,  vipon  new  proof^  that  is  come  to  light  after  the 
decree  was  made,  which  could  not  possibly  have  been 
327  used  at  the  time  when  the  decree  passed,  a  Bill  of  Re- 
view may  be  grounded  by  the  spscial  license  of  the 
Court,  and  not  otherwise.* 

%  1  Cooper's  Plead,  in  Equity,  89. 


(«)  On  this  subject,  Judge  Story  remarks,  "  If  the  District  Court  has  a 
right  to  entertain  a  Libel  of  Review  in  any  case,  it  must  be  limited  to  very 
fecial  cases ;  and  either  where  no  appeal  by  law  lies,  because  the  matter 
is  less  in  value  than  is  required  by  law  to  justify  an  appeal,  or  the  proper 
time  for  any  appeal  has  passed,  and  the  decree  remains  unexecuted;  or 
where  there  is  clear  error  in  matter  at  law ;  or  if  not,  where  the  decree  has 
been  obtained  by  fraud;  or  where  new  facts,  changing  the  entire  merits, 
have  been  discovered  since  the  decree  was  passed,  and  there,  has  been  not 
only  the  highest  good  faith,  but  also  the  highest  diligence  and  an  «itire 
■absence  of  just  imputations  of  negligence;  and  finally,  where  the  principles 
pf  justice  and  equity  require  such  an  interference,  to  prevent  a  maniiest 
wrong."— The  Steamboat  New  England,  3  Sumner  R.  50S. 

The  High  Court  of  Admiralty  in  England  has  power  to  vary  its  own 
deeree*.  Such  variation  should  be  confined  to  an  alteration  of  an  error 
arising  from  a  defect  of  knowledge  or  information  upon  a  particular  pcmit 
in  the  case,  and  the  error  must  be  brought  to  the  attention  of  the  Court  with 
die  utmost  possible  diligence.— The  Monarch,  1  Wm.  Robinson  R.  0-1. 


I  It  Get  ^-^^l 
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.    CHAPTER  XV.  388 

TECE  REMISSION  OF  FORFEITURES. 

A  PROVISION  is  made,  in  the  laws  of  the  United  States, 
fiur  the  remission  of  forfeitures  in  certain  cases.  The  Act  of 
Congress  in  relatimi  to  this  subject,  declares  as  follows : 

"  That,  whenever  any  person  or  persons,  who  shall  have 
incurred  any  fine,  penalty,  forfeiture,  or  disabihty,  or  shall 
have  been  interested  in  any  vessel,  goods,  wares,  or  mei^ 
chandise,  which  shall  have  been  subject  to  any  seizure, 
forfeiture,  or  disability,  by  force  of  any  present  or  future  law 
of  the  United  States  for  the  laying,  levying,  or  collecting  any 
duties  or  taxes,  or  by  force  of  any  present  or  future  act  con- 
cerning the  registering  or  recording  of  ships  or  vessel^,  or  any 
act  concerning  the  enrolling  and  licensing  ahip^  or  vessels  em- 
ployed in  the  coasting  trade  or  fisheries,  and  for  regulating 
the  same,  shall  prefer  his  petition  to  the  Judge  of  the  District  in 
which  such  fine,  penalty,  forfeiture,  or  disability  shall  have 
accrued,  truly  and  particularly  setting  forth  the  circumstan- 
ces of  his  case,  and  shall  pray  that  the  same  be  miti- 
gated or  remitted,  the  said  Judge  sliall  inquire,  in  a  329 
summary  manner,  intp  the  circumstances  of  the  case ; 
first  causing  reasonable  notice  to  be  given  to  the  person  or 
persons  claiming  such  fine,  penalty,  or  forfeiture,  and  to  the 
Attorney  of  the  United  States  for  such  District,  that  each 
may  have  an  opportunity  of  showing  cause  against  the 
mitigation  or  remission  thereof;  and  shall  cause  the  facts 
19 


which  shall  appear  upon  such  inquiry,  to  be  stated  and  an* 
nexed  to  the  petition,  and  direct  tneir  transmission  to  the 
Secretary  of  the  Treasury  of  the  United  States ;  who  shall 

:.11iereupon  have  power  to  mitigate  or  remit  such  fine,  forfei- 
ture, or  penalty,  or  remove  such  disability,  or  any  part 
thereof,  if,  in  his  opinion,  the  same  shall  have  been  incurred 
without  wilful  negligence,  or  any  intention  of  fraud,  in  the 
person  or  persons  incurring  the  same ;  and  to  direct  the  pro- 
secution, if  any  shall  have  been  instituted  for  the  recovery 
thereof,  to  cease  and  be  discontinued,  upon  such  terms  or 
conditions  as  he  may  deem  reasonable  and  just. 

"  That  the  Judicial  Courts  of  the  several  States,  to  whom, 
by  any  of  the  said  acts,  a  jurisdiction  is  given,  shall  and 

.  may  ex^x^i8e  all  and  every  power,  in  the  cases  cognizable 

before  them,  for  the  purpose  of  obtaining  a  mitigation 

330    or  remission  of  any  fine,  penalty,  or  forfeiture,  which 

may.be  exercised  by  the  Judges  of  the  District  Courts 

in  cases  depsnding  before  them. 

"That  nothing  herein  contained  shall  be  construed  to 

\ ,  afiect  the  right  or  claim  of  any  person  to  that  part  of  any 

fine,  penalty,  or  forfeiture  incurred  by  the  breach  of  any.  of 

I   the  laws  aforesaid,  which  such  person  shall  ^r  may  be 
entitled  to  by  virtue  of  the  said  laws,  in  cases  where  a  pro- 

7  secution  has  been  commenced,  or  information  has  been 
given,  before  the  passing  of  this  act,  or  any  other  act  rda- 

.  tive  to  the  mitigation  or  remission  of  such  fines,  penalties, 

.  or  forfeitures ;  the  amount  of  which  right  and  claim  shall 
be  assessed  and  valued  by  the  proper  Judge,  or  Comt,  in  a 

,  summary  manner."* 

1  Act  of  Cong.  1797,  ch.  67. 
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Upon  this  Act  of  Congress,  there  have  been  several  deci- 
sions in  the  Courts  of  the  United  States. 

The  Secretary  of  the  Treasury  has  authority  to  remit  a 
forfeiture  both  before  and  after  condemnation,  until  the  mo- 
ney is  actually  paid  over  to  the  Collector,  who  instituted 
the  prosecution,  for  distribution.*    The  remission  ex-  ) 

tends  to  the  shares  of  the  Custom  House  officers  and  331  *'  ,^ 
informer,  as  well  as  to  the  interest  of  the  United  States 
in  tlie  forfeiture.*  But  the  Secretary  of  the  Treasury  has 
no  power  to  remit  forfeitures,  except  in  cases  provided  for  by 
law.*  Under  the  Act  of  Congress  on  this  subject,  the  Dis-  ^ 
trict  Judge  is  required,  upon  a  petition  for  a  remission  of  a 
forfeiture,  to  state,  in  his  report  of  the  facts  to  the  Secretary 
of  the  Treasury,  not  the  evidence  of  the  facts,  but  the  facts 
which  he  considers  to  be  proved ;  and  in  making  his  state- 
ments, 4ie  acts  judicially,  and  the  proof  must  bs  by  compe- 
tent and  credible  testimony.*  A  statement  by  the  District 
Judge,  merely  that  the  claimant  deposed  to  the  facts,  is  not 
legal  proof*  It  is  not  competent  for  any  other  tribunal  col- 
laterally to  call  in  question  the  competency  of  the  evidence, 
or  its  sufficiency  to  procure  the  remission.  The  Secretary 
of  the  Treasury  is,  by  law,  the'^ole  Judge  upon  these  fects, 
and  ^here  is  no  app3al  from  his  decision ;  and,  when  the 
statement  of  the  facts  is  received  by  him  from  the  District 
Judge,  he  has  the  power  to  remit  the  forfeiture,  if,  in 
his  opinion,  it  has  been  incurred  without  wilful  negli-  332 
gence  or  any  intention  of  fraud,*    The  refusal  of  the 

1  U.  States  t?.  Morris.  10  Wheat.  R.  246 ;  Id.,  1  Paine  R.  209.        «  Ibid. 
3  Tlie  Margaretta,  2 Gall.  R.  515.       <  Ibid.       *Ibid. 
6  U.  States  V.  Morris,  10  Wheat.  R.  283. 


-1384  THE  REMISSION  OF  FOEPEITVItBS.  [cH.  XF. 

)  Secretary  of  the  Treasury  to  remit  a  forfeiture  is  not  cansi- 

S  dered  by  the  Court  in  the  trial  of  the  cause.* 

An  opinion  has  been  suggested^  by  the  learned  Judge  of 
the  District  Court  for  the  Northern  District  of  New  York,  in 
his  valuable  work  upon  the  practice  of  that  Court,  that 
even  after' the  payment  of  the  money,  accruing  fr<Ha  a  for- 
feiture aiid  condemnation,  into  the  treasury,  the  Secretary 
may  remit,  upon  a  petition  under  the  remission  Act,  the 
share  of  the  United  States,*  Petitions  in  such  cases  have 
sometimes  been  presented  to  the  District  Judge  of  Massa- 
chusetts ;  but  no  instance  is  known,  in  which  the  proceed- 
ings upon  such  a  petition  have  been  so  far  maintained,  as 
to  be  transmitted  to  the  Secretary  of  the  Treasury.  The 
same  writer  also  suggests,  that,  in  a  case  highly  fiivoraUb 
to  a  petitioner,  the  District  Judge  would  probably  order  a 
temporary  stay  of  proceedings  against  the  property  UbeUed, 
in  order  to  afford  an  opportunity  of  making  an  applicatioB, 
under  the  remission  Act,  to  the  Secretary  of  the  Trea- 
sury.' 
333  The  petition  should  be  addressed  to  the  Judge  of 
'  the  District  Court ;  and  it  should  state  fuUy  and  par- 
ticulariy  the  circumstances^under  which  the  forfeiture  was 
incurred,  and  the  grounds  upon  which  the  relief  is  sought 
It  is  like  a  bill  in  Equity  to  obtain  relief  against  a  judg- 
ment at  law,  and  it  should  contain  a  distinct  averment,  that 
the  petitioner  has  not  been  guilty  of  "wilful  negligence,  or 
any  intention  of  fraud."  It  is  usually  supported  by  the 
oath  of  the  petitioner,  although  this  is  not  required  by  the 

1  The  Cotton  Planter,  1  Paine  R.  23.         «  Conkling's  Prac*  3$1. 
9  Ibid,  392. 
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Act  of  GoQgiess.^    When  the  pstitioa  is  sworn  to,  the  affi- 
davit should  be  made  before  a  Judge  of  some  Court  of  the 
United  States,  or  a  commissioner  authorized  by  the  laws  of 
the  United  States  to  take  affidavits  and  depositions.'    The 
notice,  lequiied  by  the  Act  of  Congress  to  be  given  to  the 
persons  claiming  the  forfeiture,  may  be  given  either  before  ^ 
or  after  the  petition  is  presented.'    In  the  two  Districts  of     [ 
New  York,  a  copy  of  the  petition  is  required  to  be  served     i 
upon  the  Collector  and  District  Attorney,  with  a  notice  of     1 
the  time  and  place  of  the  examination.*    In  the  District  oi 
Massachusetts,  the  petition  is  usually  exhibitedHo  the 
Collector  and  District  Attorney,  who  are  verbally  in*    334 
foitned  by  the  Marshal  of  the  time  and  place  fixed 
for  the  hearing,  of  which  service  a  regular  return  is  made 
to  the  District  Judge.    As  a  prosecution  for  a  forfeiture  is 
generally  instituted  in  the  name  of  the  United  States,  and 
in  behalf  of  the  Collector  who  is  alleged  to  have  made  the 
seizure,  the  notice  is  generally  served  upon  the  District  At- 
torney and  the  CoUectOL* 

It  is  suggested  by  the  learned  author  above  refellq^  ti^ 
that  the  rule  laid  down  in  the  Circuit  Court  <rf  the  United 
States  for  the  First  Circuit,  that  the  proof  must  be  compe- 
tent testimony,  and  that  the  petitioner's  declaration  under 
oath  should  not  be  admitted,  is  too  strict,  and  calculated  to 
render  the  Act  of  Congress  wholly  illusory.  He  is  of  the 
opinion,  that  the  claimant's  declaration,  when  there  does  net 
appear  any  thing  suspicious,  and  when  it  cannot  be  in  any 
manner  contradicted,  should  be  taken  to  be  true,  and  trans- 
si  Conkling's  Prac.  392.  a  Ibid.  8n)id,393.  <Ibid. 
^  Ibid,  390. 
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naited  to  the  Secretary  of  the  Treasury ;  and  he  also  sug- 
^est^,  that  the  practice  in  both  the  Districts  of  New  York  is 
conformable  to  these  views.^ 

The  District  Judge,  at  the  time  appointed  by  him 

335  for  the  hearing,  proceeds  to  the  examination  of  the  case. 
If  the  Collector  and  District  Attorney  have  been  regu- 

laiiy  notified,  their  attendance  or  neglect  to  attend  is  noted. 
The  Judge,  at  the  hearing,  or  subsequently,  prepares -a  state- 
ment of  the  facts  which  he  considers  to  have  been  estab- 
lijshed,  and  the  proceedings  are  transmitted  by  the  Clerk,  in 
the  name  of  the  Judge,  and  under  the  seal  of  the  District 
Court,  to  the  Secretary  of  the  Treasury.*  When  the  Secre- 
tary of  the  Treasury  has  decided  either  to  grant  or  refuse 
the  remission  of  the  forfeiture,  a  warrant  is  issued  from  the 
Treasury  Department  and  sent  to  the  Clerk  of  the  Court, 
containing  the  decision  of  the  Secretary.  If  the  decision  be 
in  favor  of  the  remission  prayed  for,  it  is  a  bar  to  any  farther 
proceedings,  'and  the  property  seized  is  immediately  restored. 
When  a  prosecution  has  taken  place,  and  the  property  li- 
belled  is  consequently  in  the  actual  or  constructive  custody 
of  the  Court,  a  warrant  of  delivery  is  issued  by  the  Clerk 
for  its  restoration.  It  ia  a  condition  generally  annexed  to  a 
remission  of  the  forfeiture,  that  the  costs  shall  be  paid  by 
the  petitioner.  / 

It  has  sometimes  happened,  when  a  petition  for  a 

336  remission  of  a  forfeitui-e  has  been^  pending  before  the 
Secretary  of  the  Treasury,  that  Custom  House  officers, 

and  other  persons  interested  in  the  cause,  have  addressed 
letters  and  transmitted  affidavits  to  the  Secretary,  in  order 

X  Conkling's  Prac.  396  -  398.  a  Ibid,  400. 


C«L  XV.]  TBB   RdMIMlON  Of^  PimPBtT0RB8.  dST' 

to  influence  his  decision.    This  is  a  piece  of  gross  imperti- 

« 

nence,  disrespectful  to  the  Secretary  and  to  the  Judge ;  fcj. 
it  is  the  duty  of  the  District  Judge  to  make  a  statement  of 
the  facts,  and  it  is  the  duty  of  the  Secretary  to  decide  upon 
that  statement. 

Some  Secretaries  of  the  Treasury  bare  reffased  to  aet 
upon  a  petition  for  a  remission  of  a  forfeiture,  unless  there 
had  been  a  judgment  at  law,  or  the  forfeiture  were  express- 
ly admitted  to  have  been  incurred,  upon  the  grounds,,  that 
the  Act  of  Congress  only  applies  to  cases  where  forfeitures 
have  been  incurred,  and  that  proceedings  upon  a  petition 
for  a  remission  are  calculated  to  embarrass  the  District  Judge 
aaid  the  Secretary  of  the  Treasury,  when,  in  case  of  a  refu- 
sal to  grant  the  remission,  subsequent  proceedings  at  law 
are  intended.    The  Judge  of  the  District  Court  of  the  Uni- 
ted States  for  the  District  of  Massachusetts,  whose  great 
experience  entitles  his  opinions  to  the  highest  consideration, 
maintains  this  doctrine,  and  declines  to  act  upon  a  pe- 
tition  for  a  remission,  unless  all  proceedings  at  law    337 
have  been  determined,  or  the  forfeiture  be  admitted  in 
the  petition  to  have  been  incurred.    The  highest  considera- 
tion is  due  to  the  opinions  of  this  learned  and  venerable  Ad- 
miralty Judge,  who,  by  doing  "justice  for  truth's  sake  and 
his  conscience,''  through  his  long  judicial  course,  has  fully 
realized  the  wish  of  Cardinal  Wolsey  respecting  Sir  Thomas 
More,  upon  his  elevation  to  the  office  of  Lord  Chancellor. 
It  is  a  gratification  to  the  author,  to  finish  his  work  with  a 
respectful  allusion  to  the  Judge,  to  whom  it  is  inscribed,  in 
the  conjmencement,  without  compliment  and  in  the  most 
simple  form  of  dedication.    The  reader  will  excuse  the  in- 
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diligence  of  this  feeling,  when  informed,  that  whateirer  of 
practical  knowledge  of  Admiralty  law  the  author  may  pos- 
sess, has  been  chiefly  acquired  in  the  discharge  of  profes- 
sional duties  before  this  Judge,  with  whom  he  has,  also,  as 
the  Law  Officer  of  the  United  States  for  the  District  of  Mas- 
sachusetts, been  ofllcialiy  connected  for  the  last  six  years. 
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STATUTES. 


PEES  OF  MARSHAL  AND  CLERK. 

An  Act  making  appropricduma  for  the  civil  and  diplomaiie 
expenses  of  the  Government  for  the  year  eighteen  hundred 
and  forty-one. 

Passed  March  3,  1841. 

For  defraying  the  expenses  of  the  Supreme,  Circuit,  and 
District  Courts  of  the  United  States,  including  the  District 
of  Columbia ;  also  for  jurors  and  witnesses,  in  aid  of  the 
funds  arising  from  fines,  penalties,  and  forfeitures,  incurred 
in  the  year  eighteen  hundred  and  forty-one,  and  preceding 
years ;  and  likewise  for  defraying  the  expenses  of  suits  in 
which  the  United  States  are  concerned,  and  of  prosecutions 
for  offences  committed  against  the  United  States,  and  for 
the  safe-keeping  of  prisoners,  three  hundred  and  twenty- 
five  thousand  dollars :  Provided,  however,  That  hereafter, 
in  lieu- of  all  fees,  emoluments,  and  receipts  not  allowed  in 
districts  where  the  present  entire  compensation  of  any  of 
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the  officers  hereinafter  named  shall  exceed  the  sum  of  one 
thousand  five  hundred  dollars  per  annum,  it  shall  and  may 
'  be  lawful  for  the  United  States'  clerks,  attorneys,  counsel, 
and  marshals,  in  the  district  and  circuit  courts  of  the  Uni- 
ted States  in  the  several  States,  to  demand  and  receive  the 
same  fees  that  now  are,  or  hereafter  may  be,  allowed  by 
the  laws  of  the  said  States  respectively  where  said  courts  are 
held,  to  the  clerks,  attorneys,  and  counsel,  and  sheriffs,  in 
the  highest  courts  of  the  said  States  in  which  like  services 
are  rendered ;  and  no  other  fees  or  emoluments,  except  that 
the  marshals  shall  receive  in  full,  for  sununoning  all  the 
jurors  for  any  one  court,  thirty  dollars ;  and  shall  receive, 
for  every  day's  actual  attendance  at  any  court,  five  dollars 
per  day ;  and  for  any  services,  including  the  compensation 
for  mileage,  performed  by  said  officers  in  the  discharge  of 
their  official  duty,  for  which  no  compensation  is  provided 
by  the  laws  of  said  States  respectively,  the  said  officers 
may  receive  such  fees  as  are  now  allowed  by  law  according 
to  the  existing  usage  and  practice  of  said  courts  of  the  Uni- 
ted States ;  and  every  district  attorney,  except  the  district 
attorney  of  the  southern  district  of  New  York,  shall  receive, 
in  addition  to  the  above  fees,  a  salary  of  two  hundred  dol- 
lars per  annum :  PrcM?irfed,^That  the  fees  and  emoluments 
retained  by  the  district  attorneys,,  marshals,  and  clerks,  ex- 
clusive of  any  reasonable  compensation  to  their  deputies,  to 
be  allowed  in  their  accounts  by  the  courts  of  the  respective 
districts  to  which  they  belong,  and  after  the  payment  of 
such  necessary  office  and  other  expenses  as  shall  be  al- 
lowed by  the  Secretary  of  the  Treasmy,  not  to  exceed,  as 
to  any  one  of  the  said  offices  in  the  southern  district  of 
New  York,  the  sum  of  three  thousand  dollars  per  annum, 
and  in  any  other  district,  the  sum  of  one  thousand  dollars 
per  annum,  shall  in  no  case  exceed,  for  the  district  attor- 
neys and  the  marshals,  or  either  of  them,  the  sum  of  six 
thousand  dollars  for  each ;  and  those  for  each  of  the  clerks 
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shall  not'  exceed,  in  a^iy  case^  four  thousand  five  hundred 
dollars ;  the  overplus  of  fees  and  emoluments  to  be  paid 
into  the  public  Treasury,  under  such  rules  and  regulaticKis 
as  may  6e  prescribed  by  the  Secretary  of  the  Treasuryi 
subject  to  the  disposition  of  Congress. 


COMMISSIONERS  TO  ACT  AS  MAGISTRATES,  *c. 

An  Act  further  supplementary  to  an  act  entitled,  "  An  act  to 
establish  the  judicial  courts  of  the  United  States^^  passed 
the  2Ath  of  September,  1789. 

Passed  August  23,  1842. 

Sec.  1.  Be  it  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America,  in  Congress 
assembled,  That  the  commissioners  who  now  are,  or  here- 
after may  be,  appointed  by  the  circuit  courts  of  the  United 
States  to  take  acknowledgments  of  bail  and  affidavits,  and 
^  also  to  take  depositions  of  witnesses  in  civil  causes,  shall 
and  may  exercise  all  the  powers  that  any  justice  of  the 
peace,  or  other  magistrate,  of  any  of  the  United  States  may 
now  exercise  in  respect  to  offenders  for  any  crime  or  offence 
against  the  United  States,  by  arresting,  imprisQuing,  or  bail- 
ing the  sam3,  under  and  by  virtue  of  the  thirty-third  section 
of  the  act  of  the  twenty-fourth  of  Saptember,  Anno  Domini 
seventeen  hundred  and  eighty-nine,  entitled,  "  An  act  to 
establish  the  ju^iicial  courts  of  the  United  States ;"  and  who 
shall  and  may  exercise  all  the  powers  that  any  judge  or 
justice  of  the  peace  may  exercise  under  and  in  virtue  of  the 
sixth  section  of  the  act  passed  the  twentieth  of  July,  Anno 
Domini  seventeen  hundred  and  ninety,  entitled  "  An  act  for 
the  government  and  regulation  of  seamen  in  the  merchant 
service.' 
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Sec.  2.  And  be  it  farther  enacted,  That  in  all  hearings 
before  any  justice  or  judge  of  the  United  States,  or  any  com* 
missioner  appointed  as  aforesaid,  under  and  in  virtue  of  the 
said  thirty-third  section  of  the  act  entitled,  "An  act  te 
establish  the  judicial  courts  of  the  United  States,"  it  shall  be 
lawful  for  such  justice,  judge,  or  commissioner,  where  the 
crime  or  offeAce  is  charged  to  have  been  committed  on  the 
high  seas  or  elsewhere  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States,  in  his  discretion,  to  require 
a- recognizance  of  any  witness  produced  in  behalf  of  the 
accused,  with  such  surety  or  sureties  as  he  may  judge 
necessary,  as  well  as  in  behalf  of  the  United  States,  for  their 
appearing  and  giving  testimony,  at  the  trial  of  the  cause, 
whose  testimohy,  in  his  opinion,  is  important  for  the  pur- 
poses of  justice  at  the  trial  of  the  cause,  and  is  in  danger  of 
being  otherwise  lost;  and  such  witnesses  shall  be  entitled 
to  receive  from  the  United  States  the  usual  compensation 
allowed  to  Government  witnesses  for  their  detention  and  at- 
tendance, if  they  shall  appear  and  be  ready  to  give  testimony 
at  the  trial.  ^ 

Sec.  3.  And  be  it  further  enacted.  That  the  district  courts 
of  the  United  States  shall  have  concurrent  jurisdiction  with 
the  circuit  courts  of  all  crimes  and  offences  against  the 
United  States,  the  punishment  of  which  is  not  capital.  And 
in  such  of  the  districts  where  the  business  of  the  court  may 
require  it  to  be  done  for  the  purposes  of  justice,  and  to  pre- 
vent midue  expenses  and  delays  in  the  trial  of  criminal 
causes,  the  said  district  courts  shall  hold  monthly  adjourn- 
ments of  the  regular  terms  thereof  for  the  trial  and  hearing 
of  such  causes. 

Sec.  4.  And  be  it  further  enacted.  That,  in  lieu  of  the 
punishment  now  prescribed  by  the  sixteenth  section  of  the 
act  of  Congress,  entitled,  "  An  act  for  the  punishment  of  cer- 
tain crimes  against  the  United  States,"  passed  on  the  thirti- 
eth day  of  April,  Anno- Domini  one  thousand  seven  hundred 


and  ninety^  for  the  offences  in  the  said  section  mentioned, 
the  punishment  of  the  offender,  upon  conviction  thereof 
shall  be  by  fine  not  exoeeding  cme  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by  both,  according 
to  the  nature  and  aggravation  of  the  offence. 

Sec.  5.  And  be  it  further  enacted.  That  the  district  courts 
as  courts  of  admiralty,  and  the  circuit  courts  as  courts  of 
equity,  shall  be  deemed  always  open  for  the  purpose  of  filing 
libels,  bills,  petitions,  answers,  pleas,  and  other  pleadings, 
for  issuing  and  returning  mesne  and  final  process  and  eom- 
missions,  and  for  making  and  directing  all  interlocutory 
motions,  orders,  rules,  and  other  jHOceedings  whatever,  pre- 
paratory to  the  hearing  of  all  causes  pending  therein  upon 
their  merits.  And  it  shall  be  competent  for  any  judge  of  the 
court,  upon  reasonable  notice  to  the  parties,  in  the  clerk's 
office  or  at  chambers,  and  in  vacation  as  well  as  in  term,  to 
jooake  and  direct,  and  award,  all  such  process,  comnussions, 
and  interlocutory  orders,  rules,  and  other  proceedings,  when- 
ever the  same  are  not  grantable  of  course  according  to  the 
rules  and  practice  of  the  court. 

Sec.  6.  And  be  it  further  enacted.  That  the  Supreme 
Court  shall  have  full  power  and  authority,  from  time  to  time, 
to  prescribe,  and  regulate,  and  alter,  the  forms  of  writs  and 
other  process  to  be  used  and  issued  in  the  district  and  circuit 
courts  of  the  United  States,  and  the  forms  and  modes  of 
framing  and  filing  libels,  bills,  answers,  and  other  proceed- 
ings and  pleadings,  in  suits  at  common  law  or  in  admiralty 
and  in  equity  pending  in  the  said  courts,  and  also  the  forms 
and  modes  of  taking  and  obtaining  evidence,  and  of  obtain- 
ing discovery,  and  generally  the  forms  and  modes  of  pro- 
ceeding to  obtain  relief,  and  the  forms  and  modes  of  drawing 
up,  entering,  and  enrolling  decrees,  and  the  forms  and  modes 
of  proceeding  before  trustees  appointed  by  the  court,  and 
generally  to  regulate  the  whole  practice  of  the  said  courts, 
so  as  to  prevent  delays,  and  to  promote  brevity  and  succinc^ 
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.  ness  in  all  pleadings  and  proceedings  therein,  and  to  aboliab 
all  unnecessary  costs  and  exp^ises  in  any  suit  therein. 

Sec.  7.  And  he  it  further  enacted,  That,  for  the  purpose  of 
further  diminishing  the  costs  and  expenses  in  suits  and  pro- 
ceedings in  the  said  courts,  the  Supreme  Court  shall  have 
full  power  and  authority,  from  time  to  time,  to  make  and 
prescribe  regulations  to  the  said  district  and  circuit  coiuts, 
as  to  the  taxation  and  payment  of  costs  in  all  suits  and  pro- 
ceedings therein ;  and  to  make  and  prescribe  a  table  of  the 
various  items  of  costs  which  shall  be  taxable  and  allowed 
in  all  suits,  to  the  parties,  their  attorneys,  solicitors,  and 
proctors,  to  the  clerk  of  the  court,  to  the  marshal  of  the  dis- 
trict, and  his  deputies,  and  other  officers  serving  process,  to 
witnesses,  and  to  all  other  persons  whose  services  are  usually 
taxable  in  bills  of  costs.  And  the  items  so  stated  in  the  said 
table,  and  none  others,  shall  be  taxable  or  allowed  in  bills 
of  costs ;  and  they  shall  be  fixed  as  low  as  they  reasonably 
can  be,  with  a  due  regard  to  the  nature  of  the  duties  and 
services  which  shall  be  performed  by  the  various  officers 
and  persons  aforesaid,  and  shall  in  no  case  exceed  the  costs 
and  expenses  now  authorized,  where  the  same  are  provided 
for  by  existing  law^. 

Sec.  8.  And  be  it  further  enacted,  That  on  all  judgments 
in  civil  cases,  hereafter  recovered  in  the  circuit  or  district 
courts  of  the  United  States,  interest  shall  be  allowed,  and 
may  be  levied  by  the  marshal,  xmder  process  of  execution 
issued  thereon,  in  all  cases  where,  by  the  law  of  the  State 
in  which  such  circuit  or  district  court  shall  be  held,  interest 
may  be  levied  under  process  of  execution  on  judgments  i*e- 
covered  in  the  courts  of  such  State,  to  be  calculated  from 
the  date  of  the  judgment,  and  at  such  rate  per  annum  as  is 
allowed  by  law  on  judgments  recovered  in  the  courts  of 
such  State. 
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RULES  OF  PRACTICE 

Of  the  Courts  of  the  Ufiited  States  in  Caused  of  AdmiraUy 
and  Maritime  Jurisdiction  on  the  Instance  Side  of  the 
Courtj  in  pursuance  of  the  Act  of  Congress  of  August  23, 

1842,  ch.  188. 

RULE  I. 
No  mesne  process  shall  issue  from  the  District  Court  in 
any  civ^il  cause  of  admiralty  and  maritime  jurisdiction,  im- 
til  the  libel  or  libel  of  information  shall  be  filed  in  the  clerk's 
office,  from  which  such  process  is  to  issue.  All  process  shall 
be  served  by  tlie  marshal  or  by  his  deputy,  or  whgre  he  or 
they  are  interested,  by  some  discreet  and  disinterested  per- 
son appointed  by  the  court. 

RULE  11. 
In  suits  in  persojiam^  the  mssne  process  may  be  by  a  sim- 
ple warrant  of  arPest  of  the  person  of  the  defendant  in  the 
nature  of  a  capias,  or  by  a  warrant  of  an'est  of  the  porson  of 
the  defendant  witli  a  cLiUoj  iherein,  that  if  he  cannot  be 
found,  to  attach  his  goods  and  chattels  to  the  amount  sued 
for,  or  if  such  propsrty  cannot  be  found,  to  attach  his  credits 
and  effects  to  the  amount  sued  for  in  the  hands  of  the  gar- 
nishees named  therein ;  or,  by  a  simple  monition  in  the  na- 
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ture  of  a  snmmons  to  appear  and  answer  to  the  suit,  as  the 
libellant  shall,  in  his  libel  or  information,  pray  for,  to  elect 

RULE  III. 
In  all  suits  in  personam,  where  a  simple  warrant  of  arrest 
issues  syid  is  executed,  the  marshal  may  take  bail  with 
sufficient  sureties  from  the  party  arrested  by  bond  or  stipu- 
lation, upon  condition  that  he  will  appear  in  the  suit  and 
utAde  by  all  orders  of  the  court,  interlocutory  or  final,  in  the 
cause,  and  pay  the  money  awarded  by  the  final  decree 
rendered  therein,  in  the  court,  to  which  the  process  is  re- 
turnable, or  in  any  appellate  court.  And  upon  such  bond 
or  stipulation,  summary  process  of  execution  may  and  shall 
be  issued  against  the  principal  and  sureties  by  the  court  to 
which  such  process  is  returnable,  to  enforce  the  final  decree 
so  rendered,  or  upon  appeal,  by  the  appellate  court. 

RULE  IV. 

In  all  suits  in  personam,  where  goods  and  chattels,  or 
credits  and  eflFects,  are  attached  under  such  warrant  authori- 
zing the  same,  the  attachment  may  be  dissolved  by  order 
of  the  court  to  which  the  same  warrant  is  returnable,  upon 
the  defendant,  whose  property  is  so  attached,  giving  a  bond 
or  stipulation  with  sufficient  sureties  to  abide  by  all  -orders, 
interlocutory  or  final,  of  the  court,  and  pay  the  amount 
awarded  by  the  final  decree  rendered  in  the  court  to  which 
the  process  is  returnable,  or  in  any  appellate  court ;  and  upon 
such  bond  or  stipulation,  summary  process  of  execution  shall 
and  may  be  issued  against  the  principal  and  sureties  by  the 
court  to  which  such  warrant  is  retumabto  to  enforce  the  fi- 
nal decree  so  rendered,  or  upon  appeal,  by  the  appellate  court. 

RULE  V. 

Bonds  or  stipulations  in  admiralty  suits  may  be  given 
and  taken  in  open  court,  or  at  chambers,  or  before  any  com- 
missioner of  the  court  who  is  authorized  by  the  court  to  take 
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affid^tvits  and  bail,  and  depositions  in  cases  pending  before 
the  court. 

RULE  VL 
In  all  suits  in  personam,  where  bail  is  taken,  the  court 
may,  upon  motion  for  due  cause  shown,  reduce  the  amount , 
of  the  sum  contained  in  the  bond  or  stipulation  therefor  : 
and  in  all  cases  where  a  bond  or  stipulation  is  taken  as 
bail,  or  upon  dissolving  an  attachment  of  property  as  afore- 
said, if  either  of  ^he  sureties  shall  become  insolvent  pending 
the  suit,  new  sureties  may  be  required  by  the^order  of  the 
court  to  be  given,  upon  motion  and  due  proof  thereof. 

RULE  VII. 
In  sufls  in  personam,  no  waiTant  of  arrest,  either  of  the 
person  or  property  of  the  defendant,  shall  issue  for  a  sum 
exceeding  five  hundred  dollars,  unless  by  the  special  order 
of  the  court  upon  affidavit  or  other  proper  proof  showing  the 
propriety  thereof. 

RULE  VIIL 
In  all  suits  in  rem  against  a  ship,  her  tackle,  sails,  ap- 
parel, furniture,  boats,  or  other  appurtenances,  if  such  tackle, 
sails,  apparel,  furniture,  boats,  or  other  appurtenances,  are  in 
the  possession  or  custody  of  any  third  person,  the  court  may, 
after  a  due  monition  to  such  third  person,  and  a  hearing  of 
the  cause,  if  any,  why  the  same  should  not  be  delivered 
over,  award  and  decree  that  the  same  be  delivered  into  the 
custody  of  the  marshal  or  other^  proper  officer,  if  upon  the 

hearing  the  same  is  required  by  law  and  justice. 

* 

,      RULE  IX. 

In  all  cases  of  seizure  and  in  other  suits  and  proceedings 

in  rem,  the  process,  unless  otherwise  provided  for  by  statute, 

shall  be  by  a  warrant  of  arrest  of  the  ship,  goods  or  other 

things  to  be  arrested,  and  the  marshal  shall  thereupon  ar- 
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rest  and  take  the  ship,  goods  or  other  things  into  his  pos- 
session for  safe  custody ;  and  shall  cause  public  notice  there^ 
of,  and  of  the  time  assigned  for  the  return  of  such  process 
and  the  hearing  of  the  cause,  to  be  given  in  such  newspa- 
per within  the  district  as  the  District  Court  shall  order,  and 
if  there  is  no  newspaper  published  therein,  then  in  such 
other  public  places  in  the  district  as  the  court  shall  direct 

RULE  X. 

In  all  cases  where  any  goods  or  other  things  are  arrested, 
if  the  same  arg  perishable,  or  are  liable  to  deterioration,  decay 
or  injury,  by  being  detained  in  custody,  pending  the  suit,  the 
court  may,  upon  the  application  of  either  party,  in  its  dis- 
cretion, order  the  same,  or  so  much  thereof,  to  be  sold,  as 
shall  be  perishable  or  liable  to  depreciation,  decay  or  injury, 
and  the  proceeds,  or  so  much  thereof  as  shall  be  a  full  secu- 
rity to  satisfy  the  decree,  to  be  brought  into  court,^  to  abide 
the  event  of  the  suit ;  or  the  coiui;  may,  upon  the  application 
of  the  claimant,  order  a  delivery  thereof  to  him  upon  a  due 
appraisement  to  be  had  under  its  direction,  either  upon  the 
claimant's  depositing  in  court  so  much  money  as  the  court 
shall  order,  or  upon  his  giving  a  stipulation  with  the  sureties 
in  such  sum  as  the  court  shall  direct,  to  abide*  by  and  pay 
the  money  awarded  by  the  final  decree  rendered  by  the 
court  or  the  appellate  court,  if  any  appeal  intervenes,  as  the 
one  or  the  other  course  shall  be  ordered  by  the  court. 

RULE  XL 

In  like  manner,  where  any  ship  shall  be  arrested,  the  same 
may,  upon  tha  application  of  the  claimant,  be  delivered  to 
him  upon  a  due  appraisement  to  be  had  under  the  direction 
of  the  court,  upon  the  claimant's  depositing  in  court  so 
much  money  as  the  court  shall  order,  or  upon  his  giving  a 
stipulation  with  sureties  as  aforesaid ;  and  if  the  claimant 
shall  decline  any  such  application,  then  the  court  may  in  its 
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discretion,  upon  the  application  of  either  party,  upon  due  cause 
shown,  order  a  sale  of  such  ship,  and  the  proceeds  thereof 
to  be  brought  into  court,  or  otherwise  disposed  of  as  it  may 
deem  most  for  the  benefit  of  all  concerned. 

RULE  XIL 
In  all  suits  by  material  men  for  supplies  or  repairs,  or 
other  necessaries  for  a  foreign  ship,  or  lor  a  ship  in  a  foreigp 
port,  the  libellant  may  proceed  against  the  ship  and  freight 
in  rem,  or  against  the  master  or  the  owner  alone  in  personam,^ 
'And  the  like  proceeding  in  rem  shall  apply  to  cases  of      -/  ^ 
domestic  ships,  where  by  the  local  law  a  lien  is  given  to 
material-men  for  supplies,  repairs,  or  other  necessaries. 

RULE  Xffl. 
In  all  suits  for  mariners'  wages,  the  libellant  may  procefed 
against  the  ship,  freight,  and  master,  or  against  the  ship 
and  freight,   or  against  the   owner  or  master    alone   in 
personam^  ^ 

RULE  XIV. 
In  all  suits  for  pilotage,  the  libellant  may  proceed  against 
the  ship  and  master,  or  against  the  ship,  or  against  the 
owner  alone,  or  the  master  alone,  in  personam, 

RULE  XV. 
In  all  suits  for  damage  by  collision,  the  libellant  may  pto- 
ceed  against  the  ship  and  master,  or  against  the  ship  aiomy 
or  against  the  master  or  the  owner  alone,  in  personam. 

RULE  XVI. 
•  In  all  suits  for  an  assault  or  beating  on  the  high  seas  <x 
elsewhere  within  the  admiralty  and  maritime  jurisdictioa^ 
the  suit  shall  be  in  personam  only. 

RULE  xvn. 

In  all  suits  against  the  ship  or  freight  founded  upon  a 


mere  maritime  hypothecation,  either  express  or  implied,  of 
the  master  for  moneys  taken  np^in  a  foreign  port  for  suppUes 
or  repairs,  or  other  necessaries  for  the  voyage,  without  any 
claim  of  marine  interest,  the  libellant  may  proceed  either  in 
rem,  or  against  the  master  or  the  owner  alone  in  personam, 

RULE  XVIII. 
In  all  suits  on  bottomry  bonds,  properly  so  called,  the  suit 
shall  be  in  rem  only  against  the  property  hypothecated,  or 
the  proceeds  of  the  property  in  whosesoever  hands  the  same 
may  be  foimd,  unless  the  master  has  without  authority 
given  the  bottomry  bond,  or  by  his  fraud  or  misconduct  has 
avoided  the  same,  or  has  subtracted  the  property,  or  unless 
the  owner  has  by  his  own  misconduct  or  wrong  lost  or  sub- 
tracted the  property,  in  which  latter  case  the  suit  may  bem 
pet^sanam  against  the  wrongdoer. 

RULE  XIX. 
In  all  suits  for  salvage,  the  suit  may  be  in  rem  against 
the  property  saved,  or  the  proceeds  thereof,  or  in  personam 
against  the  party  at  whose  request  and  for  whose  benefit 
the  salvage  service  has  been  performed. 

RULE  XX. 
In  all  petitory  or  possessory  suits  between  part  owners  or 
adverse  proprietors,  or  by  the  owners  of  a  ship  or  the  majority 
thereof  against  the  master  of  a  ship,  for  the  ascertainment 
of  the  title  and  delivery  of  the  possession,  or  for  the  posses- 
sion only,  or  by  one  or  more  part  owners  against  the  others 
to  obtain  security  for  the  return  of  the  ship  from  any  voyage 
undertaken  without  their  consent,  or  by  one  or  more  part* 
owners  against  the  others  to  obtain  possession  of  the  ship  for 
any  voyage  upon  giving  security  for  the  safe  return  thereof, 
the  process  shall  be  by  an  arrest  of  the  ship,  and  by  a  mo- 
nition to  the  adverse  party  or  parties  to  appear  and  make 
answer  to  the  suit. 
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RULE   XXI. 

In  all  cases  where  the  decSree  is  for  the  payment  of  mon- 
ey, the  llbellant  may,  at  his  election,  have  an  attachment 
.to  compel  the  defendant  to  perform  the  decree,  or  a  writ  of 
execution  in  the  nature  of  a  capias  and  of  a  fieri  facias^ 
commanding  the  aaarshal  or  his  deputy  to  levy  the  amount 
thereof  of  the  goods  and  chattels  of  the  defendant,  and  for 
want  thereof  to  arrest  his  body  to  answer  the  exigency  of 
the  executions^  In  all  other  cases  the  decree  may  be  en- 
forced by  an  attachment  to  compel  the  defendant  to  perf(Mm 
the  decree :  and  upon  such  attachment  the  defendant  may 
be  arrested  and  committed  to  prison  until  he  performs  the 
decree,  or  is  otherwise  discharged  by  law,  or  by  the  order 
of  the  court. 

RULE  XXIL 
All  informations  and  libels  of  information  upon  seizures 
for  any  breach  of  the  revenue  o%  navigation  or  other  laws 
of  the  United  States,  shall  state  the  place  of  seizure,  wheth- 
er it  be  on  land,  or  on  the  high  seas,  or  on  navigable  waters 
within  the  admiralty  and  maritime  jurisdiction  of  the  Uni- 
ted States ;  and  the  district  within  which  the  property  is 
brought,  and  where  it  then  is.  The  information  or  libel  of 
information  shall  also  propound  in  distinct  articles  the  mat- 
ters relied  on  as  grounds  or  causes  of  forfeiture,  and  aver  the 
same  to  be  contrary  to  the  form  of  the  statute  or  statutes  of 
the  United  States  in  such  case  provided,  as  the  case  may 
require,  and  shall  conclude  with  a  prayer  of  due  process  to 
enforce  the  forfeiture,  and  to  give  notice  to  all  persons  con- 
cerned in  interest  to  appear  and  show  cause  at  the  r^um 
day  of  the  process  why  the  forfeiture  should  not  be  decreed. 

RULE  XXIII. 
All  libels  in  instance  causes,  civil  or  maritime,  shall  state 
the  nature  of  the  cause,  as,  for  example,  that  it  is  a  cause 
civil  and  maritime,  of  contract,  or  of  tort  or  damage,  or  of 
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salvage,  or  of  possession,  or  olherwise,  as  the  case  may  be; 
and  if  the  libel  be  in  rem,  tfiat  the  property  is  within  the 
district;  and  if  in  personam^  the  names  and  occupations 
and  places  of  residence  of  the  parties.  The  libel  shall  also 
jnopound  and  articulate  in  distinct  articles  the  various  alle- 
gations of  facts,  upon  which  the  libeHant  relies  in  support 
of  his  suit,  so  that  the  defendant  may  be  enabled  to  answer 
distinctly  and  separately  the  several  matters  contained  in 
each  article ;  and  it  shall  conclude  with  a  prayer  of  the 
process  to  enforce  his  rights  in  rem,  or  in  personam^  (as  the 
case  **may  require,)  and  for  such  relief  and  redress  as  the 
court  4s  competent  to  give  in  the  premises.  And  the  libel- 
lant  may  further  require  the  defendant  to  answer  on  oath 
all  interrogatories  propounded  by  him  touching  all  and 
singular  the  allegations  in  the  libel  at  the  close  or  conclu- 
sion thereof 

RiTLE  XXIV. 

In  all  information  and  libels  in  causes  of  admiralty  and 
maritime  jurisdiction,  amendments  in  matters  of  form  may 
be  made  at  any  time  on  motion,  to  the  court  as  of  course. 
And  new  counts  may  be  filed  and  amendments  in  matters 
of  substance  may  be  made,  upon  motion  at  any  time  before 
the  final  decree,  upon  such  terms  as  the  court  shall  impose. 
And  where  any  defect  of  form  is  set  down  by  the  defendant 
upon  special  exceptions,  and  is  allowed,  the  court  may,  in 
granting  leave  to  amend,  impose  temis  upon  the  libellant. 

RULE  XXV. 

Ih  all  cases  of  libels  in  personam,  the  court  may  in  its 
discretion,  upon  the  appearance  ef  the  defendant,  where  no 
bail  has  been  taken  and  no  attachment  of  property  has 
been  made  to  answer  the  exigency  of  the  suit,  require  the^ 
defendant  to  give  a  stipulation  with  sureties  in  such  sum 
as  tfte  court  shall  direct,  to  pay  alT'cosfs  aiidT  expenses, 
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iv<hich  shall  be  awarded  against  him  in  the  suit  upon  the 
ftnal  adjudication  thereof,  or  by  any  interlocutory  order  in 
the  process  of  the  suit 

BULB  xxvr.       \  o/^^^"* 

In  suits  in  rem^  the  party  claiming  the  property  ^all 
verify  his  claim  on  oath  cm:  solemn  affirmation,  stating  that 
the  claimant,  by  whom  or  cm  whose  behalf  the  claim  is 
made,  is  the  true  and  bona  fide  owner,  and  that  no  other 
person  is  the  owner  thereof.  And  where  the  claim  is  put 
in  by  an  agent  or  consignee,  he  shall  also  make  oath,  that 
he  is  duly  authorized  thereto  by  the  owner,  or  if  the  pro- 
perty be  at  the  time  of  the  arrest  in  the  possession  of  the 
master  of  a  ship,  that  he  is  the  lawful  bailee  thereof  for  the 
owner.  And  upon  putting  in  such  claim,  the  claimant 
shall  file  a  stipulation  with  sureties  in  such  sum  as  the 
court  shall  direct,  for  the  payment  of  all  costs  and  expenses  ^ 
which  shall  be  awarded  against  him  by  the  final  decree  of  "^^ 
the  court,  or  upon  an  appeal,  by  the  appellate  court. 

RULE  XXVIL 
In  all  libels  in  causes  of  civil  and  maritime  jurisdiction, 
whether  in  rem  or  in  personam,  the  answer  of  the  defen- 
dant to  the  allegations  in  the  libel  shall .  be  on  oedih.  or  so- 
lemn affirmation ;  and  the  answer  shall  be  full  and  expli- 
cit and  distinct  to  each  separate  article  and  separate  alle- 
gation in  the  libel,  in  the  same  order  as  numbered  in  the 
libel ;  and  shall  also  answer  in  like  manner  each  interroga- 
tory propoimded  at  the  close  of  the  libel. 

RULE  XXVIIL 

The  libellant  may  except  to  the  sufficiency  or  fullness  or 
distinctness  or  relevancy  of  the  answer  to  the  ai^ticle  and 
interrogatories  in  the  libel ;  and  if  the  court  shall  adjudge 
^the  same  exceptions  or  any  of  them  to  be  good  and  valid, 
the  court  shall  order  the  defendant  forthwith,  within  such 
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time  as  the  coiirt  €ihall  direct^  to  answer  the  same,  and  may. 
further  order  the  defendant  to -pay  such  costs  as  the  court 
shall  adjudge  reasonable. 

'  RULE  XXIX. 

If  the  defendant  shall  omit  or  refuse  to  make  due  answer 
*  to  the  libel  upon  the  return-day  of  the  process,  or  other  day 
assigned  by  the  court,  the  court  shall  pronounce  him  to  be 
in  contumacy  and  default,  and  thereupon  the  libel  shall  be 
^  adjudged  to  be  taken  ^ro  confesso  against  him,  and  the  eourt- 
shall  proceed  to  hear  the  cause  ex  parte,  and  adjudge  there- 
in as  to  law  and  justice  shall  appertain.  But  the  court  may 
in  its  discretion  set  aside  the  default,  and  upon  the  appUca- 
tion  of  the  defendant,  admit  him  to  make  answer  to  the  li- 
bel at  any  time  before  the  final  hearing  and  decree,  upon  his 
payment  of  all  the  costs  of  the  suit  up  to  the  time  of  grant- 
ing leave  therefor. 

KULE  XXX. 

In  all  cases  where  the  defendant  answers,  but  does  not 
answer  fully  and  explicitly  and  distinctly,  to  all  the  matters 
in  any  article  of  the  Ubel,  and  exception  is  taken  thereto  by 
the  libellant,  and  the  exception  is  allowed,  the  court  may, 
by  attachment,  compel  the  defendant  to  make  further  an- 
swer thereto,  or  may  direct  the  matter  of  the  exception  to  be 
taken  pro  confesso  against  the  defendant,  to  the  full  purport 
and  effect  of  the  article  to  whjch  it  purports  to  answer,  and 
as  if  no  answer  had  been  put  in  thereto. 

-^ 

RULE  XXXI. 

The  defendant  may  object  by  his  answer  to  answer  any 
allegation  or  interrogatory  contained  in  the  Ubel,  which  wjll 
expose  him  tetany  prosecution  or  punishment  for  a  crime,  or 
for  any  penalty  or  any  forfeiture  of  his  property  for  ajiy  pen- 
alty offence. 
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RULE  XXXIL 
The  defendant  shall  have  a  right  to  require  the  personal 
answer  of  the  libellant,  upon  oath  or  solemn  affirmation,  to 
any  interrogatories  which  he  may  at  the  close  of  his  answer 
propound  to  the  Uhellant  touching  any  matters  charged  in 
the  Ubel,  or  touching  any  matter  of  defence  set  up  in  the 
answer,  subject  to  the  like  exception  as  to  matters  which 
shaU  expose  the  libellant  to  any  prosecution ^or  punishment 
or  forfeiture,  as  is  provided  in  the  31st  Rule.  In  default  of 
due  answer  by  the  hbellant  to  such  interrogatories,  the  court 
may  adjudge  the  libellant  to  be  in  defeult  and  dismiss  the 
libel,  or  may  compel  his  answer  in  tlie  premises  by  attach- 
ment, or  take  the  subject-matter  of  the  interrogatory  pro  con- 
fesso  in  favor  of  the  defendant,  as  the  court  in  its  discretion 
shall  deem  most  fit  to  promote  pubUc  justice. 

RULE  XXXIIL 
Where  either  the  libellant  or  the  defendant  is  out  of  the 
country,  or  unable  from  sickness  or  other  casualty  to  make 
an  answer  to  any  interrogatory  on  oath  or  solemn  affirma- 
tion at  the  proper  time,  the  court  may  in  its  discretion,  in 
furtherance  of  the  due  administration  of  justice,  dispense 
therewith,  or  may  award  a  commission  to  take  the  answer 
of  the  defendant  when  and  as  soon  as  it  may  be  practi- 
cable. .    \n 

\    '^ 
RULE  XXXIV.         ., 

If  any  third  person  shall  intervene  in  any  cause  of  admi- 
ralty and  maritime  jurisdiction  in  rem,  for  his  own  interes't, 
and  he  is  entitled,  according  to  the  course  of  admiralty  pro- 
ceedings to  be  heard  for  his  own  interest  therein,  he  shall 
propound  the  matter  in  suitable  allegations,  to  which,  if  ad- 
mitted by  the  court,  the  other  party  or  parties  in  the  suit 
may  be  required  by  order  of  the  court  to  make  due  answer, 
and  such  further  proceedings-  shall  be  had  and  decree  ren- 
dered by  the  court  therein  as  to  law  and  justice  shall  apper- 
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tain.  But  every  such  inteiirv^6Hor  shall  be  required,  upon 
fiMng  his  allegations,  to  give  a  stipulation  with  sureties,  to 
abide  by  the  final  decree  rendered  in  the  cause,  and  to  pay 
all  such  costs  and  expenses  and  damages  as  shall  be  award- 
ed by  the  court  upon  the  final  decree,  whether  it  is  rendered 
in  the  original  or  appellate  court. 

RULE  XXXV. 
Stipulations  in  admiralty  and  maritime  suits  may  be  ta- 
ken in  open  court,  or  by  the  proper  judge  at  chambers,  or  lui- 
der  his  order,  by  any  commissioner  of  the  court,  who  is  a 
standing  commissioner  of  the  court,  and  is  now  by  law  author- 
ized to  take  affidavits  and  bail,  and  also  depositions  in  civil 
causes  pending  in  the  courts  of  the  United  States. 

RULE  XXXVL 

Exceptions  may  be  XaM^n  to  any  libel,  allegation  or  an- 
swer  for  surplusage,  irrelevancy,  impertinence  or  scandal, 
and  if,  upon  reference  to  a  master,  the  exception  shall  be  re- 
ported to  be  so  objectionable,  and  allowed  by  the  court,  the 
matter  shall  be  expunged  at  the  cost  and  expense  of  the  par- 
ty in  whose  libel  or  answer  the  same  is  found. 

RULE  XXXVII. 

In  cases  of  foreign  attachment,  the  garnishee  shall  be  re- 
quired to  answer  on  oath  or  solemn  affirmation,  as  to  the 
debts,  credits  or  efiects  of  the  defendant  in  his  hands,  and 
to  such  interrogatories  touching  the  same  as  may  be  pro- 
pounded by  the  libellant ;  and  if  he  shall  refuse  or  neglect 
so  to  do,  the  court  may  award  compulsory  process  in  perso- 
nam against  him.  If  be  admit  any  debts,  credits  or  effects, 
the  same  shall  be  held  in  his  hands  liable  to  answer  the  ex- 
igency of  the  suit. 

RULE  XXXVIII. 

In  cases-of  mariner's  wages,  or  bottomry,  or  salvage,  or 
0ther  proceedings  in  rem,  where  freight,  at  other  proceeds 
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-tf  property  are  attaebed  to  or  are  bound  by  the  suit,  which 
are  in  the  hands  or  possossi(»i  of  any  person,  the  court  may, 
upon  due  application  by  petition  of  the  party  interested,  re- 
quire  the  party  charged  with  the  possession  thereof  to  appear 
and  show  cause,  why  the  same  should  not  be  brought  into 
court  to  answer  the  exigency  of  the  suit ;  and  if  no  sufficient 
caiise  be  shown,  the  court  may  order  the  same  to  be  brought 
into  court  to  answer  the  exigency  of  the  suit,  and  upon  fail- 
ure of  the  party  to  comply  with  the  order,  may  award  an  at- 
tachment or  other  compulsive  process  to  compel  obedience 
thereto. 

RULE  XXXIX. 

If  in  any  admiralty  ^t,  the  Ubellant  shall  not  appear  and 
prosecute  his  suit  according  to  the  course  and  orders  of  the 
court,  he  shall  be  deemed  in  default  and  contiunacy,  and 
the  court  may,  upon  the  application  of  the  defendant,  pro- 
nounce the  suit  to  be  deserted,  and.  the  same  may  be  dis- 
missed with  costs. 

RULE  XL. 
The  court  may  in  its  discretion,  upon  the  motion  of  the 
defendant  and  the  payment  of  costs,  rescind  the  decree  in 
aay  suit  in  which  on  account  of  his  contumacy  and  default 
the  matter  of  the  libel  shall  have  been  decreed  against  him, 
and  grant  a  rehearing  thereof,  at  any  time  within  ten  days 
after  the  decree  has  been  entered,  the  defendant  submitting 
to  such  further  orders  and  terms  in  the  premises  as  the 
court  may  direct. 

RULE  XLL 

All  sales  of  property  under  any  decree  in  admiralty  shall 
be  made  by  the  marshal  or  his  deputy,  or  other  proper  offleer 
assigned  by  the  court,  whfere  the  marshal  is  a  party  in  inte- 
rest, in  pursuance  of  the  orders  of  the  court ;  and  the  ptt)- 
ceeds  ther^f,  when  sold,  shall  be  forthwith  paid  into  the 
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registry  of  the  court  by  the  officer  making  the  sale,  to  be  dis- 
posed of  by  the  court  according  to  law. 

RULE  XLII. 

All  moneyg  paid  into  the  registry  of  the  court  shall  be 
deposited  in  some  bank  designated  by  the  court,  and  shall 
be  so  deposited  in  the  name  of  the  court,  and  shall  not  be 
drawn  out  except  by  a  check  or  checks  signed  by  a  judge 
of  the  court,  and  countersigned  by  the  clerk,  stating  on 
whose  account  and  for  whose  use  it  is  drawn,  and  in  what 
suit  and  out  ^  of  what  fund  in  particular  it  is  paid.  The 
clerk  shall  keep  a  regular  book  containing  a  memorandum 
and  copy  of  all  the  checks  so  drawn  and  the  date  thereof. 

RULE  XLIII. 
Any  person  having  an  interest  in  any  proceeds  in  the 
registry  of  the  court,  shall  have  a  right  by  petition  and  sum- 
mary proceedings  to  intervene  per  interesse  suo,  for  a 
delivery  thereof  to  him ;  and  upon  due  notice  to  the  adverse 
parties,  if  any,  the  court  shall  and  may  proceed  simimarily 
to  hear  and  decide  thereon,  and  to  decree  therein  according 
to  law  and  justice ;  and  if  such  petition  or  claim  shall  be 
deserted,  or  upon  a  hearing  be  dismissed,  the  court  may  in 
its  discretion  award  costs  against  the  petitioner  in  favor  of 
the  adverse  party. 

RULE  XLIV. 

In  cases  where  the  court  shall  deem  it  expedient  or  neces- 
sary for  the  purposes  of  justice,  the  court  may  refer  any 
matters  arising  in  the  progress  of  the  suit  to  one  or  more 
commissioners,  to  be  appointed  by  the  court,  to  hear  the 
parties  and  make  report  therein.  And  such  commissioner  or 
commissioners  shall  have  and  possess  all  the  powers  in  the 
premises  which  are  usually  given  to  or  exercised  by  masters 
in  chancery  in  reference  to  them,  including  the  power  to 
administer  oaths  to  and  examine  the  parties  and  witnesses 
touching  the  premises. 
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RCJLE  XLV. 

All  appeals  from  the  district  to  the  circuit  court  must  be 
made  while  the  court  is  sitting^  or  within  such  other  period 
as  shall  be  designated  by  the  district  court  by  its  general 
rules,  or  by  an  order  specially  made  in  the  particular  suit. 

RULE  XLVl. 
In  all  cases  not  .provided  for  by  the  foregoing  rules,  the 
district  and  circuit  courts  are  to  regulate  the  practice  of  said 
courts  respectively,  in  such  manner  as  they  shall  deem  most 
expedient  for  the  administration  of  justice  in  suits  in  ad- 
miralty. 

RULE  XLVIT. 
These  rules  shall  be  in  force  in  all  the  circuit  and  district 
courts  of  the  United  States  from  and  after  the  first  day  of 
September  next. 

It  is  ordered  by  the  courts  that  the  foregoing  rules  be  and 
they  are  adopted  and  promulgated  as  rules  for  the  regulation 
and  government  of  the  practice  of  the  circuit  courts  and 
district  courts  of  the  United  States  in  suits  in  admiralty  on 
the  instance  side  of  the  courts ;  and  that  the  reporter  of  the 
court  do  cause  the  same  to  be  published  in  the  next  volume 
of  his  reports;  and  that  he  do  cause  such  additional  copies 
thereof  to  be  published,  as  he  may  deem  expedient  for  the 
due  information  of  the  bar  and  bench  in  the  respective  dis- 
tricts and  circuits. 
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RULES  OF  THE  SUPREME  COURT. 


Rules  of  Practice  of  the  Supreme  Court  of  the  United  States. 


RULES  AND  ORDERS. 

1.— Febrdary  3,  1790. 
^     Ordered,  That  John  Tucker,  Esq.,  of  Boston,  be  the 
Ckrk  of  this  Court. 

That  he  reside  and  keep  his  office  at  the  seat  of  the  Na- 
tional Government,  and  that  he  do  not  practice  either  as  an 
Attorney  or  Counsellor  in  this  Court  while  he  shall  continue 
to  be  Clerk  of  the  same. 

2. — ^February  6,  1790. 
Ordered,  That  (imtil  further  ordei-s)  it  shall  be  requisite 
to  the  admission  of  Attorneys  or  Counsellors  to  practice  in 
this  Court,  that  they  shall  have  been  such  for  three  years 
past  in  the  Supreme  Court  6f  the  State  to  which  they  les^ 
pectively  belong,  and  that  their  private  and  professicoial 
character  shall  appear  to  be  fair. 

3. — February  5,  1790. 
Ordered,  That  Counsellors  shall  not  practice  as  Attorneys, 
nor  Attorneys  as  Counsellors,  in  this  Court.     {See  Rule  14.) 

4.— February  6,  1790.  ^ 
Ordered,  That  they  shall  respectively  take  the  following 
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oath,  viz :  "I, j  do  solemnly  swear  that  I  will  demean 

myself  (as  an  Attorney  or  Counsellor  of  the  Court)  uprightly^ 
and  according  to  law ;  and  that  I  will  support  the  Constitu- 
tion of  the  United  States.*^    [See  Ride  6.) 

5. — February  5,  1790. 
.   Ordered,  That  (unless  and  until  it  shall  otherwise  be 
provided  by  law)  all  process  of  this  Court  shall  be  in  the 
name  of  the  President  of  the  United  States. 

6. — ^February  7,  1791. 

Ordered,  That  the  CounseUors  and  Attorneys  admitted  to 

practice  in  this  Court,  shall  take  either  an  oath,  or  in  proper 

cases,  an  affirmation,  of  the  tenor  prescribed  by  the  rule  of 

this  Court  on  that  subject,  made  February  Term,  1790,  viz : 

« I^ J  do  solemnly  swear,  (or  affirm,  as  the  case  may 

be,)  that  I  will  demean  myself,  as  an  Attorney  or  Counsellor 
of  this  Court,  uprightly,  and  according  to  law  ;  and  that  I 
will  support  the  Constitution  of  the  United  States." 

7.— AuGUOT  8,  1791. 
The  Chief  Justice,  in  answer  to  the  motion  of  the  Attor- 
ney General,  made  yesterday,  informs  him  and  the  Bar, 
that  this  Court  consider  the  practice  of  the  Courts  of  King's 
Bench,  and  of  Chancery,  in  England,  as  affording  outUnes 
for  the  practice  of  this  Court ;  and  that  they  will,  frofn  time 
to  time,  make  such  alterations  therein  as  circumstances  may 
fender  necessary. 

8. — February  4,  1795. 
The  Court  gave  notice  to  the  gentlemen  of  the  Bar,  that 
hereafter  they   will  expect  to  be  furnished  with  a   state- 
ment of  the  material  i)oiats  of  the  jcase  from  the  Counsel  on 
each  side  of  a  cause.     {See  Rule  29.) 

9. — February  17,  1796. 
^rhe  Court  declared,  that  all  evidence  on  motion  for  a 
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discharge  upon  bail  must  be  by  way  of  deposition^  and  not 
viva  voce. 

10.— August  12,  1796. 

Ordered,  That  when  process  at  Common  Law,  or  in 
Equity,  shall  issue  against  a  State,  the  same  shall  be  served 
on  the  Governor,  or  Chief  Executive  Magistrate  and  Attor- 
ney General  of  such  State. 

Ordered,  That  process  of  subpcBua,  issuing  out  of  this 
Court,  in  any  suit  in  Equity,  shall  be  served  on  the  defen- 
dant sixty  days  before  the  return  day  of  the  said  process ; 
and  further,  that  if  the  defendant,  on  such  service  of  the 
subpoena,  shall  not  appear  at  the  return  day  contained 
therein,  the  complainant  shall  be  at  liberty  to  proceed  es 
parte. 

11.— February  13,  1797. 
It  is  ordered  by  the  Court,  that  the  Clerk  of  the  Court' to 
which  any  writ  of  error  shall  be  directed,  make  return  of 
the  same,  by  transmitting  a  tine  copy  of  the  record,  and  of 
all  proceedings  in  the  cause,  under  his  hand  and  the  seal  of 
the  Cojirt.     {See  Rule  35.) 

12.— August  7,  1797. 
It  is  ordered  by  the  Court,  that  no  record  of  the  Court  be 
suffered  by  the  Clerk  to  be  taken  out  of  his  office,  but  by  the 
consent  of  the  Court ;  otherwise,  to  be  responsible  for  it. 
{See  Rule  35.) 

13.— August  15,  1800. 

IN  THE  CASE  OF  COURSE  VS,  STSAD's  EXECUTORS. 

Ordered,  That  the  plaintiff  in  error  be  at  liberty  to  show, 
to  the  satisfaction  of  this  Court,  that  the  matter  in  dispute 
exceeds  the  sum  or  value  of  two  thousand  dollars,  exclusive 

of  costs ;  this  to  be  made  appear  by  affidavit,  on 

days'  notice  to  the  opposite  party,  or  their  Counsel,  in  Georgia. 

Rule  as  to  affidavits  to  be  mutual. 
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14.-^AnGi78T  12, 1801. 
Ordered,  That  Counsellors  may  be  admitted  as  Attorneys 
in  this  Court  on  taking  the  usual  oath.    {See  Ride  3.) 

16. — ^December  9>  1801. 
It  is  ordered,  That  in  every  case  where  the  defendant  in 
error  fails  to  appear,  the  plaintiff  may  proceed  err  parte, 
{See  Rules  19  and  30.) 

16.— February  Term,  1803. 
It  is  ordered,  That  where  the  writ  of  error  issues  within 
thirty  days  before  the  meeting  of  the  Court^  the  defendant 
in  error  is  at  liberty  to  enter  his  appearance,  and  proceed  to 
trial ;  otherwise,  the  cause  must  be  continued.  {See  Rides 
19  and  30.) 

* 

17. — February  Term,  1803. 
In  all  cases  where  a  writ  of  error  shall  delay  the  proceed- 
ings on  the  judgment  of  the  Circuit  Court,  and  shall  ap- 
pear to  have  been  sued  out  merely  for  delay,  damages  shall 
be  awarded,  at  the  rate  of  ten  per  centum  per  annum  on  the 
amount  of  the  judgment.     {See  Rule  20.) 

18.— February  Term,  1803. 
In  such  cases,  where  there  exists  a  real  controversy,  the 
damages  shall  be  only  at  the  rate  of  six  per  centum  per  an- 
num.    In  both  cases  the  interest  is  to  be  computed  as  part 
of  the  damages.     {See  Rule  20.) 

19.— February  Term,  1806. 
All  causes,  the  records  in  which  shall  be  delivered  to  the 
Clerk  on  or  before  the  sixth  day  of  a  term,  shall  be  consi- 
dered as  for  trial  in  the  course  of  that  term.  Where  the  re- 
cord shall  be  delivered  after  the  sixth  day  of  that  term, 
either  party  will  be  entitled  to  a  continuance.  In  all  cases 
where  a  writ  of  ertor  shall  be  a  supersedeas  to  a  judgment 
rendered  in  any  Circuit  Court  of  the  United  States,  except 

21 
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that  for  the  District  of  Columbia,  at  least  thirty  days  pre- 
vious to  the  commencement  of  any  term  of  this  Court,  it 
shall  be  the  duty  of  the  plaintiff  in  error  to.  lodge  a  cgpy  of 
the  record  with  th^  Clerk  of  this  Court  within  the  first  six 
days  of  the  term ;  and  if  he  shall  fail  so  to  do,  the  defen- 
dant in  error  shall  be  permitted  afterwards  to  lodge  a  copy 
of  the  record  with  the  Clerk,  and  the  cause  shall  stand  for 
trial  in  Uke  manner  as  if  the  record  had  come  up  within  the 
first  six  days ;  or  he  may,  on  producing  a  certificate  from 
the  Clerk,  stating  the  cause,  and  that  a  writ  of  error  has 
been  sued  out,  which  operates  as  a  supersedeas  to  the  judg- 
ment, have  the  said  writ  of  error  docketed  and  dismissed. 
This  rule  shall  apply  to  all  judgments  rendered  by  the  Court 
for  the  District  of  Columbia  at  any  time  prior  to  a  session  of 
this  Court. 

In  cases  not  put  in  issue  at  the  August  term,  it  shall  be 
the  duty  of  the  plaintiff  in  error,  if  errors  shall  not  have  been 
assigned  in  the  Court  below,  to  assign  them  in  this  Court 
at  the  commencement  of  the  term,  or  so  soon  thereafter  as 
the  record  shall  be  filed  with  the  Clerk,  and  the  cause  jplaced 
on  the  docket ;  and  if  he  shall  fail  so  to  do,  and  shall  also 
fail  to  assign  them  when  the  cause  shall  be  called  for  trial, 
the  writ  of  error  may  be  dismissed  at  his  costs  ;  and  if  the 
defendant  shall  refuse  to  plead  to  issue,  and  the  cause  shall 
be  called  for  trial,  the  court  may  proceed  to  hear  an  argu- 
ment on  the  part  of  the  plaintiff,  and  to  give  judgment  ac- 
cording to  the  right  of  the  cause ;  and  that  where  there  is 
no  appearance  for  the  plaintiff  in  error,  the  defendant  may 
have  the  plaintiff  called,  and  dismiss  the  writ  of  error ;  or 
may  open  the  rec(»d,-and  pray  for  an  affirmance.  In  such 
a  case  costs  go  of  course,  Montalet  vs.  Murray.  {See  Rides 
30  and  43.) 

20.—  February  Term,  1807. 
It  is  ordered^  That  where  damages  are  given  by  the  rule 
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passed  in  February  term,  1803,  the  said  damages  shall  be 
calculated  to  the  day  of  the  affirmance  of  the  judgment  in 
this  Court.    {See  Rules  17  and  18.) 

21.— FfiBRUARY  Term,  1808. 

1st.  Ordered,  That  all  parties  of  this  Court,  not  being 
residents  of  the  United  States,  shall  give  security  for  the 
costs  accruing  in  this  Court,  to  be  entered  on  the  record. 

2d.  Ordered^  That  upon  the  Clerk  of  this  Court  produ- 
cing satisfactory  evidence,  by  affidavit,  or  the  acknowledg- 
ment of  the  parties  or  their  siu-eties,  of  having  served  a  copy 
of  the  bill  of  costs  due  by  them  respectively,  in  this  Courty 
on  such  parties  or  their  sureties,  an  attachment  shall  issue 
against  such  parties  or  sureties  respectively,  to  compel  pay- 
ment of  the  said  costs. 

22.— February  Term,  1810. 
Ordered,  That  upon  the  reversal  of  a  judgment  or  decree 
of  the  Circuit  Court,  the  party  in  whose  favor  the  reversal 
is  shall  recover  his  costs  in  the  Circuit  Court 

23.— February  Term,  1812. 
It  is  ordered,  That  only  two  Counsel  be  permitted  to  argue 
for  each  party,  plaintiflF  and  defendant,  in  a  cause. 

24.— February  Term,  1812. 

There  having  been  two  Associate"^  Justices  of  the  Court 
appointed  since  its  last  session,  It  is  ordered,  that  the  follow- 
ing allotment  be  made  of  the  Chief  Justice  and  the  Associ- 
ate Justices  of  the  said  Supreme  Court^  among' the  circuits, 
agreeably  to  the  act  of  Congress  in  such  case  made  and 
provided ;  and  that  such  allotment  be  entered  on  record,  viz : 

For  the  first  circuit — ^the  Hon.  Joseph  Story. 

*For  the  second  circuit — ^the  Hon.  Brockholst  Living- 
ston. 

♦The  Honorable  Smith  Thompson  having  been  appointed  Associate  Jm 
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For  the  third  circuit — the  Hon.  Bushrod  Washington. 
For  the  fourth  circuit — ^the  Hon.  Gabriel  Duvall. 
For  the  fifth  circuit — ^the  Hon.  John  Marshall,  C.  J. 
For  the  sixth  circuit — the  Hon.  William  Johnson. 
For  the  seventh  circuit — ^the  Hon.  Thomas  Todd. 

26. — ^February  Term,  1816. 

It  is  ordered  by  the  Court,  That  in  all  cases  where  fur- 
ther proof  is  ordered  by  the  Court,  the  depositions  which 
shall  be  taken  shall  be  by  a  commission  to  be  issued  from 
this  Coiut,  or  from  any  Circuit  Court  of  the  United  States. 
{See  Rule  27.) 

26. — ^February  Term,  1817. 

Whenever  it  shall  be  necessary  or  proper,  in  the  opinion 
of  the  presiding  judge  in  any  Circuit  Court,  or  District  Court 
exercising  Circuit  Court  jurisdiction,  that  original  papers  of 
any  kind  should  be  inspected  in  the  Supreme  Court,  upon 
appeal,  such  presiding  judge  may  make  such  rule  or  order 
for  the  safe  keeping,  transporting,  and  retimi  of  such  origi- 
nal papers,  as  to  him  may  seem  proper  ;  and  this  Court  will 
receive  and  consider  such  original  papers  in  connection  with 
the  transcript  of  the  proceedings. 

27;— February  Tersm,  1817. 

In  all  cases  of  adihiralty  and  maritime  jurisdiction,  where 
new  evidence  shall  be  admissible  in  this  Court,  the  evidence 
by  testimony  of  witnesses  shall  be  taken  under  a  commis- 
sion to  be  issued  from  this  Court,  or  from  any  Circuit  Court 
of  the  United  States,  under  the  direction  of  any  judge  there- 
of ;  and  no  such  commission  shall  issue  but  upon  interroga- 
tories to  be  filed  by  the  party  applying  for  the  commission, 

tice  of  the  Supreme  Court,  in  the  place  of  the  Honorable  Brockholst  Liv- 
ingston, deceased,  the  President  of  the  United  States  assigned  to  him  the 
second  circuit,  by  an  Instrument  dated  the  day  of 

A.  D.  one  thousand  eight  htmdred  and  twenty-three. 
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and  notice  to  the  opposite  party  or  his  agent  or  attorney,  ac- 
companied with  a  copy  of  the  intenogatories  so  filed,  to 
file  cross  interrogatories  within  twenty  days  from  the  ser- 
vice of  such  notice :  Provided,  however,  that  nothing  in 
this  rule  shall  prevent  any  party  from  giving  oral  testimony 
in  open  court  in  cases  where,  by  law,  it  is  admissible.  {See 
Rule  25.) 

28.— February  Term,  1821. 

Whenever,  pending  a  writ  of  error  or  appeal  in  this  Court, 
either  party  shall  die,  the  proper  representatives  in  the  per- 
sonalty or  realty  of  the  deceased  party,  according  to  thena* 
ture  of  the  case,  may  voluntarily  come  in  and  be  admitted 
parties  to  the  suit,  and  thereupon  the  cause  shall  be  heard 
and  determined  as  in  other  cases ;  and  if  such  representa- 
tives shall  not  voluntarily  become  j)arties,  then  the  other 
party  may  suggest  the  death  on  the  record,  and  thereupon, 
on  motion,  obtain  an  order,  that  unless  such  representa- 
tives shall  become  parties  within  the  first  ten  days  of  the 
ensuing  term,  the  party  moving  for  such  order,  if  defendant 
in  error,  shall  be  entitled  to  have  the  writ  of  error  or  tippeal 
dismissed ;  and  if  the  party  so  moving  shall  be  plaintiff  in 
error,  he  shall  be  entitled  to  open  the  record,  and  on  hearing 
have  the  same  reversed  if  it  be  erroneous :  Provided,  how- 
ever, that  a  copy  of  every  such  order  shall  be  printed  in 
some  newspaper  at  the  seat  of  Government  in  which  the 
laws  of  the  United  States  shall  be  printed  by  authority,  for 
three  successive  weeks,  at  least  sixty  days  before  the  be- 
ginning of  the  term  of  the  Supreme  Court  then  next  endu- 
ing.—ikfarcA  8,  1821. 

29.— February  Term,  1831. 

Ordered,  After  the  present  term  no  cause  standing  for  ar- 
gument will  be  heard  by  the  Court  until  the  parties  shall 
have  furnished  the  court  with  a  printed  brief  or  abstract  of 
the  cause,  containing  the  substance  of  all  the  material 
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pleadings,  fects,  and  documents  on  which  the  parties  rely, 
and  the  points  of  law  and  fact  intended  to  he  presented  at 
the  argument. — March  10,  1821.     {See  Rule  8.) 

30.— February  Term,  1821. 

In  all  cases  where  a  writ  of  error  or  an  appeal  shall  be 
brought  to  this  Court  from  any  judgment  or  decree  rendered* 
thirty  days  before  the  term  to  which  such  writ  of  error  or 
appeal  shall  be  rfetumable,  it  shall  be  the  duty  of  the  plain- 
tiff in  error,  or  appellant,  as  the  case  may  be,  to  docket  the 
cause,  and  file  the  record  thereof  with  the  Clerk  of  this 
Comt  within  the  first  six  days  of  the  term ;  on  failure  to  do 
which,  the  defendant  in  error,  or  appellee,  as  the  case  may 
be,  may  docket  the  cause,  and  file  a  copy  of  the  record  with 
the  Clerk,  and  thereupon  the  cause  shall  stand  for  trial  in 
like  manner  as  if  the  record  had  been  duly  filed  within  the 
first  six  days  of  the  term ;  or  at  his  option  he  may  have  the 
cause  docketed  and  dismissed,  upon  producing  a  certificate 
from  the  Clerk  of  the  Court  wherein  the  judgment  or  decree 
was  rendered,  stating  the  cause,  and  certifying  that  such 
writ  of  error  or  appeal  had  been  duly  sued  out  and  allowed. 
—March  14,  1821.     {See  Rules  19  and  43.)     ^ 

31.— March  14,  1823. 

No  cause  will  hereafter  be  heard  until  a  complete  record, 
containing  in  itself,  without  reference  aliunde^  all  the  papers, 
exhibits,  depositions,  and  other  proceedings  which  are  ne- 
cessary to  the  hearing  in  this  Court,  shall  be  filed.  -{See 
Rule  11.) 

32.— February  Term,  1824. 

No  certiorari  for  diminution  of  the  record  shall  be  hereaf- 
ter awarded  in  any  cause,  unless  a  motion  therefor  shall  be 
-  made  in  writiilg,  and  the  facts  on  which  the  same  is  found- 
ed shall,  if  not  admitted  by  the  other  party,   be  verified  by 
affidavit.    And  all  motions  for  such  certiorari  shall  be  made 
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at  the  first  term  of  the  entry  of  the  cause ;  otherwise,  the 
same  shall  not  be  granted,  unless  upon  special  cause  shown 
to  the  Court,  accounting  satisfactorily  for  the  delay. 

33. — February  Term,  1824. 

la  all  cases  of  equity  and  admiralty  jurisdiction  heard  in 
this  Court,  no  objection  shall  hereafter  be  allowed  to  be  taken 
to  the  jadmissibility  of  any  deposition,  deed,  grant,  or  other 
exhibit  found  in  the  record  as  evidence,  imle^  objection  was 
taken  thereto  in  the  Court  below  and  entered  of  record ;  but 
the  same  shall  otherwise  l>e  deemed  to  have  been  admitted 
by  consent.    *  • 

34. — ^February  Term,  1824. 

(^Rescinded,) — On  Saturday  of  each  week  during  the  sitting 
of  the  Court,  motions  in  cases  not  required  by  the  rules  of 
the  Court  to  be  put  upon  the  docket  shall  be  entitled  to  pre- 
ference, if  such  motions  shall  be  made  before  the  Court 
shall  have  entered  upon  the  hearing  of  a  cause  upon  the 
docket.     [See  RiUe  50.) 

35. — February  Term,  1825. 

Ordered,  That  after  the  present  term  no  original  record 
shall  be  taken  from  the  Supreme  Court  Room,  or  from  the 
office  of  the  Clerk  of  this  Court.— Fe6.  19.     {See  Ride  12.) 

36. — JanvaryTerm,  1830. 
The  Court,  on  the  second  day  in  each  term  hereafter, 
will  commence  calling  the  cases  for  argument  in  the 
order  in  which  they  stand  on  the  docket,  and  proceed 
from  day  to  day  during  the  term,  in  the  same  order ;  and  if 
the  parties,  or  either  of  them,  shall  be  ready  when  the  case 
is  called,  the  same  will  be  heard ;  and  if  neither  party  shall 
be  ready  to  proceed  in  the  -  argument,  the  cause  shall  go 
down  to  the  foot  of  the  docket,  unless  some  good  and  satis- 
factory  reason  to  the  contrary  shall  be  shown  to  the  Court. 
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That  ten  causes  only  shall  be  considered  as  liable  to  be 
called  on  each  day  during  the  term,  including  the  one  under 
argument,  if  the  same  shall  not  be  concluded  on  the  pre- 
ceding day.  No  cause  shall  be  taken  up  out  of  the  order  on 
the  docket,  or  be  set  down  for  any  particular  day,  except  imder 
special  and  peculiar  circumstances  to  be  shown  to  the  Court. 
Every  cause  which  shall  have  been  twice  called  in  its 
order,  and  passed,  and  put  at  the  foot  of  the  docket,  shall,  if 
not  again  reached  during  the  term  It  was  called,  be  con- 
tinued to  the  next  term  of  the  court. 

•  37.-— January  Term,  1831. 

1.  In  all  cases  the  Clerk  shall  take  of  the  plaintiff  a  bond 
with  competent  security,  to  respond  to  costs,  in  the  penalty 
of  two  hundred  dollars ;  or  a  deposite  of  that  amount  to  be 
placed  in  hank  subject  to  his  draft. 

2.  In  all  cases  the  Clerk  shall  have  fifteen  copies  of  the 
records  printed  for  the  Court,  provided  the  Government  will 
admit  the  item  in  the  expenses  of  the  Court. 

3.  In  all  cases  the  Clerk  shall  deliver  a  copy  of  the  printed 
record  to  each  party.  And  in  cases  of  dismission  {except 
for  want  of  jurisdiction)  or  affirmance,  one  copy  of  the 
record  shall  be  taxed  against  the  plaintiff,  which  charge 
includes  the  charge  for  the  copy  furnished  him. 

In  case  of  reversal  and  dismission  for  want  of  jurisdiction, 
each  party  shall  )ye,  eha.rged  with  one-half  the  legal  fees  for 
a  copy. 

38.— January  Term,  1832. 
It  is  ordered  by  the  Court,  That  hereafter  the  Judges  of 
the  Circuit  and  District  Coiuls  do  not  allow  any  bill  of  ex- 
ceptions, which  shall  contain  the  charge  of  the  Court  at 
large  to  the  jury  in  trials  at  conunon  law,  upon  any  general 
exception  to  the  whole  of  such  charge.  But  that  the  party 
excepting  be  required  to  state  distinctly  the  several  matters 
of  law  in  such  charge  to  which  he  excepts ;  and  that  such 
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mattei^s  of  law,  and  those  only,  be  inserted  in  the  bill  of  ex- 
cepticmS;  and  allowed  by  the  Court. 

39.— January  Term,  1833. 

1.  It  is  ordered  by  the  Courts  That  during  the  session  of 
the  Court,  any  gentleman  of  the  bar  having  a  cause  on  the 
docket,  and  wishing  to  use  any  book  or  books  in  the  Law 
Library,  shall  be  at  liberty,  upon  application  to  the  Clerk  of 
the  Court,  to  receive  an  order  to  take  the  same  (not  exceed- 
ing at  any  one  time  three)  from  the  Library,  he  being 
thereby  responsible  for  the  due  returii  of  the  same  within  a 
reasonable  time,  or  when  required  by  the  ClerK.  And  it 
shall  be  the  duty  of  the  Clerk  to  keep,  in  a  book  for  that 
purpose,  a  record  of  all  books  so  delivered,  which  are  to  be 
charged  against  the  party  receiving  the  same.  And  in  case 
the  same  shall  not  be  so  returned,  the  party  receiving  the 
same  shall  be  responsible  for,  and  forfeit  and  pay  twice  the 
value  thereof;  as  also  one  dollar  per  day  for  each  day's  de- 
tention beyond  the  limited  time. 

2.  It  is  ordered  by  the  Court,  That  during  the  session  of 
the  Court,  any  Judge  thereof  may  take  from  the  Law  Li- 
brary any  book  or  books  he  may  think  proper,  he  being  res- 
ponsible for  the  due  return  thereof. 

40.— January  Term,  1833. 

Wherecis,  It  has  been  represented  to  the  Court  that  it 
would  in  many  cases  accommodate  Coimsel,  and  save  ex* 
pense  to  parties,  to  submit  causes  upon  printed  arguments. 
It  is  therefore 

Ordered,  That  in  all  cases  brought  here  on  appeal,  writ 
of  error,  or  otherwise,  the  Court  will  receive  printed  argu- 
ments, if  the  Coimsel  on  either  or  both  sides  shall  choose  so 
to  submit  the  same.     {See  Rules  44  and  61.) 

41.— 1834 
Ordered,  That  the  original  opinions  of  the  Court,  d^ 
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fivered  to  the  reporter,  be  filed  in  die  office  x>f  the  Clerk  of 
the  Ck)urt  for  preservatioa  as  soon  as  the  volume  of  Reports 
for  the  term,  at  which  they  are  delivered,  shall  be  pub- 
lished. 

42.— 1835. 

All  the  opinions  delivered  by  the  Court  since  the  com- 
mencement of  the  term  shall  be  forthwith  delivered,  over  to 
the  Clerk  to  be  recorded. 

And  all  opinions  hereafter  delivered  by  the  Court  shall 
inunediately,  upon  the  deUv^ry  thereof,  be  in  Uke  manner 
delivered  over  to  the  Clerk  to  be  recorded.  And  it  shall  be 
the  duty  of  the  Clerk  to  cause  the  same  to  be  forthwith  re- 
corded, and  to  deliver  the  originals  with  a  transcript  of  the 
judgment  or.  decree  of  the  Court  thereon  to  the  reporter,  as 
soon  as  the  same  shall  be  recorded. 

And  all  the  opinions  of  the  Court,  as  far  as  practicable, 
be  recorded  during  the  term,  so  that  the  publication  of  the 
reports  may  not  be  delayed  thereby. 

43.— 1835. 

1.  In  all  cases  where  a  writ  of  error,  or  an  appeal,  shall 
be  brought  to  this  Court  from  any  judgment  or  decree  ren- 
dered thirty  days  before  the  commencement  of  the  term,  it 
shall  be  the  duty  of  the  plaintiff  in  error,  or  appellant,  as 
the  case  may  be,  to  docket  the  cause  and  file  the  record 
thereof  with  the  Clerk  of  this  Court  within  the  first  six 
days  of  the  term.  If  he  shall  fail  so  to  do,  the  defendant 
in  error,  or  appellee,  as  the  case  may  be,  may  docket  the 
cause  and  file  a  copy  of  the  record  with  the  Clerk,  in  which 
case*  it  shall  statnd  for  argument  at  the  term ;  or  at  his  op- 
tion he  may  have  the  cause  docketed  and  dismissed  upon 
producing  a  certificate  from  the  Clerk  of  the  Court,  where- 
in the  judgment  or  decree  was  rendered,  stating  the  cause, 
and  certifying  that  such  writ  of  error  or  appeal  had  been 
duly  sued  out  and  allowed* 
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2.  No  writ  of  error  or  appeal  shall  be  docketed,  or  the 
record  of  the  cause  filed  by  the  plaintiff  in  error,  or  appel- 
lant, after  the  first  six  days  of  the  term,  except  upon  the 
terms  that  the  cause  shall  stand  for  argument  during  the 
term,  or  be  continued  at  the  option  of  the  defendant  in  error, 
or  appellee.  But  in  no  case  shall  the  plaintiff  in  error,  or 
appellant,  be  entitled  to  docket  the  cause  and  file  the  record, 
after  the  same  shall  have  been  docketed  and  dismissed  in 
the  manner  provided  for  in  the  preceding  rule,  unless  by 
order  of  the  Court  or  with  the  consent  of  the  opposite 
party. 

3.  In  all  cases  where  the  cause  shall  not  be  docketed,  and 
the  record  filed  with  the  Clerk  by  either  party  until  after 
thirty  days  from  the  commencement  of  the  term,  the  cause 
shall  stand  continued  until  the  next  term.  (See  Rules  19 
and  30.) 

44.— 1837. 

When  a  printed  argument  shall  be  filed  for  one  or  both 
parties,  the  case  shall  stand  on  the  same  footing  as  if  there 
were  an  appearance  by  Counsel.     {See  Ride  51.) 

46.— 1838. 

Xji  aU  cases  where  any  suit  shall  be  dismissed  in  this 
Court,  except  where  the  dismissal  shall  be  for  want  of  juris- 
diction, costs  shall  be  allowed  for  the  defendant  in  error,  or 
appellee,  as  the  case  may  be,  unless  otherwise  agreed  by 
the  parties. 

In  all  cases  of  affirmance  of  any  judgment  or  decree  in 
this  Court,  costs  shall  be  allowed  to  the  defendant  in  error 
or  appellee,  as  the  case  may  be,  unless  otherwise  ordered  by 
the  Court. 

In  all  cases  of  reversals  of  any  judgment  or  decree  in  this 
Court,  except  where  the  reversal  shall  be  for  want  of  juris- 
diction, costs  shall  be  allowed  in  this  Court  for  the  plaintiff 
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in  erior,  or  appellant,  as  the  case  may  be,  unless  otherwise 
ordered  by  the  Coqrt, 

Neither  of  the  foregoing  rules  shall  apply  to  cases  where 
the  United  States  are  a  party ;  but  in  such  cases  no  costs 
shall  be  allowed  in  this  Court  for  or  against  the  United 
States. 

In  all  cases  of  the  dismissal  of  any  suit  in  this  Court,  i{; 
shall  be  the  duty  of  the  Clerk  to  issue  a  mandate,  or  other 
proper  process,  in  the  nature  of  a  procedendo,  to  the  Court 
below,  for  the  purpose  of  informing  such  Court  of  the  pro- 
ceedings in  this  Court,  so  that  further  proceedings  may  be 
had  in  such  Court  as  to  law  and  justice  may  appertaia 

Whem  costs  are  allowed  in  this  Court,  it  shall  be  the  duty* 
of  the  Clerk  to  insert  the  amount  thereof  in  the  body  of  the 
mandate  or  other  proper  process,  sent  to  the  Court  below, 
and  annex  to  the  same  the  bill  of  items  taxed  in  detail 

46.— 1838; 

All  motions  hereafter  made  to  the  Court  shall  be  reduced 
to  writing,  and  shall  contain  a  brief  statement  of  the  facts 
and  objects  of  the  motion. 

47.— 1838. 

The  Court  will,  at  every  future  session,  annoimce  on  what 
day  it  will  adjourn  at  least  ten  days  before  the  time  which 
shall  be  fixed  upon ;  and  the  Court  will  take  up  no  case  for 
argument,  nor  receive  any  case  upon  printed  briefs,  within 
three  days  next  before  the  day  fixed  upon  for  adjournment 

48.— 1841. 

Ordered,  That  the  Clerk  take  charge  of  the  books  of  the 
Court,  together  with  such  of  the  duplicate  law  books  as  Con- 
gress may  direct  to  be  transferred  to  the  Court,  and  arrange 
them  in  the. Conference  room^  which  he  i^allhave  fitted 
up  in  a  piopej  manner;  and  that  he  do  not  permit  such 
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books  to  be  taken  therefrom,  by  any  one,  except  the  judges 
of  the  Court. 

49.— 1843. 

(Rescinded.) — Order ed^  That  printed  arguments  will  not 
be  received  under  the  fortieth  rule  of  the  Court,  unless  filed 
Within  forty  days  from  the  commencement  of  the  Term, 
except  in  cases  which  are  reached  in  the  regular  call  of  the 
docket.     {See  Rule  52.) 

50. — ^December  Term,  1844. 

Ordered^  That  the  Court  will  not  hear  argmnents  on  Sat- 
urday, (unless  for  special  cause  it  shall  order  to  the  contra- 
ry,) but  will  devote  that  day  to  the  other  business  of  the 
Court ;  and  that  on  Friday  in  each  week,  during  the  sitting 
of  the  Court,  motions  in  cases  not  required  by  the  Rules  of 
t;he  Court  to  be  put  on  the  docket  shall  be  entitled  to  prefe- 
rence, if  such  motions  shall  be  made  before  the  Court  shall 
have  entered  on  the  hearing  of  a  cause  upon  the  docket ; 
and  the  Rule  No.  34,  adopted  at  February  Term,  1824,  be, 
arid  the  same  is  hereby,  rescinded. 

51. — December  Term,  1844. 
Ordered^  That  no  printed  or  written  argument  be  here- 
after received,  imless  the  same  shall  be  signed  by  an  attor- 
ney or  coimsellor  of  this  court. 

53. — ^December  Term,  1844. 
Ordered^  That  printed  arguments,  under  the  fortieth 
Rule,  will  be  received  hereafter,  and  at  the  present  Term, 
until  the  first  Monday  in  February  in  each  and  every  term, 
while  the  Supreme  Court  continues  to  meet  on  the  first 
Monday  in  December ;  and  that  the  forty-ninth  rule  of  the 
Court,  adopted  at  January  Term,  1842,  be,  and  the  same  is 
hereby,  rescinded. 
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53. 

Ordered,  That  no  counsel  will  be  pennitted  to  speak,  <m 
the  argument  of  any  case  in  this  court,  more  than  two 
hours,  without  the  special  leaye  of  the  court,  granted  before 
the  argument  begins. 

Counsel  will  not  be  heard,  unless  a  printed  abstract  of  the 
case  be'  first  filed,  tc^ether  with  the  points  intended  to  be 
made,  and  the  authorities  intended  to  be  cited  in  support  of 
them,  arranged  under  their  respectiye  pcnnts,  and  no  other 
book  or  case  can  be  referred  to  in  the  argument. 

If  one  of  the  parties  omits  to  file  such  a  statement,  he 
cannot  be  heard,  and  the  case  will  be  heard  ex  parte,  upon 
the  argument  of  the  party  by  whom  the  statement  is  filed. 

This  rule  to  take  effect  on  the  fiist  day  of  December 
Term,  1849. 

54. — Dix^EHBER  Term,  1849. 
Ordered,  That  where  an  appearance  is  not  entered  on 
the  record  for  either  the  plaintiff  or  defendant  on  or  before 
the  second  day  of  the  term  next  succeeding  that  at  which 
the  case  is  docketed,  it  shall  be  dismissed  at  the  costs  of  the 
plaintiff. 

55. 
Ordered,  When  a  case  is  called  fqr  argument  at  two  suc- 
cessive terms,  and  upon  the  call  at  the  second  term  neither 
party  is  prepared  to  argue  it,  it  shall  be  dismissed  at  the 
costs  of  the  plaintiff,  unless  sufiicient  cause  is  shown  for 
further  postponement. 
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DISTRICT  COURT  RULES. 


Rules  of  the  District  Court  of  the   United  States  far  the 

Southern  District  of  New  York, 


[The  following  rules  of  the  District  Court  for  the  Sonthem  District  of 
New  York,  were  adopted  in  1838.  Many  of  them  are  superseded  by  the 
New  Rales  in  Admiralty  of  the  Supreme  Court  of  the  United  States,  made 
in  puisaance  of  the  Act  of  Congress,  passed  August  33,  18^.] 

Rule  1. 
A  libel,  infonnation,  or  petition,  miist  state  plainly  the 
facts  upon  which  relief  is  sought,  without  any  repetitions 
or  amplification  of  chai]ges. 

Rule  2. 
No  process  shall  issue  pntil  the  pleading  or  statement  in  ' 
writing  upon  which  it  is  allowed  be  duly  filed. 

Rule  3. 
Libels,  (except  on  behalf  of  the  United  States,)  praying 
an  attachment  in  personam  or  in  rem,  or  demanding  the 
answer  of  any  party  on  oath,  shall  be  verified  by  oath,  or 
affirmation. 

V 

Rule  4. 
The  oath,  or  affirmation,  of  the  party  himself,  in  all  cases 
where  one  is  necessary,  shall  be  required  to  pleadings  filed 
in  his  name,  except  as  is  hereafter  otherwise  provided,  or  as 
shall  be  specially  ordered  by  the  judge. 
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RuLB   5. 

Libels,  informations,  or  petitions,  praying  a  monition  or 
citation  only  without  attachment,  need  not  be  sworn  to. 

Rule  6. 
Libels,  and  other  proceedings,  to  be  filed,  shall  be  plainly 
and  fairly  engrossed,  without  erasures  or  interlineations  ma- 
terially defacing  them.  If  papers  not  conforming  to  this 
Rule  are  offered,  the  clerk  shall  require  the  aUocatur  of  the 
judge  to  be  endorsed  thereon  before  jjie  receives  them  on  the 
files. 

RuLB   7. 

Amendments,  or  supplementary  matters,  must  be  connect- 
ed with  the  libel  or  other  pleading  by  appropriate  referen- 
ces, without  a  recapitulation  or  restatement  of  the  pleading 
amended  or  added  to. 

RuLB  8. 
In  suits  for  seamen's  wages,  any  mariner  in  the  same 
voyage  not  made  a  party,  may  by  short  petition  to  the 
Court  in  any  stage  of  the  cause  previous  to  the  final  distri- 
bution of  the  fund  in  Court,  or  discharge  of  the  defendant 
and  his  sureties,  be  joined  as  Ubellant  in  the  cause,  but  no 
costs  shall  be  allowed  for  the  proceedings  taken  to  make 
him  a  party. 

Rule  9. 

The  proctor  in  the  original  cause  shall  not,  however,  be 
compelled  to  proceed  in  behalf  of  such  petitioning  mariner, 
unless  a  reasonable  indemnity  is  offered  for  such  costs  as 
may  be  incurred  in  consequence  of  his  being  joined  in  the 
cause.  . 

Rule  10. 
In  case  of  salvage  and  other  causes  civil  and  maritime, 
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persons  entitled  to  participate  in  the  recovety,  but  not  made 
parties  in  the  original  libel,  may,  upon  petition,  be  admitted 
to  prosecute  as  co-libellants  on  such  terms  as  the  Court  may 
deem  reasonable. 

Rule  11. 

Process  on  Ubels  or  informations  may  be  made  returnable 
on  any  day  at  a  stated  or  special  term,  but  writs  for  the  sale 
of  property  under  any  order  or  decree  of  the  Court,  and  all 
final  process,  shall  be  returnable  at  a  stated  term,  unless 
upon  cause  shown,  an  earlier  day  is  specially  appointed  by 
the  judge. 

Rule  12. 

Tuesday  of  each  week  is  apjlbinted  as  a  special  sessions 
of  the  Court,  (except  the  stated  term  be  then  in  session,)  at 
which  the  same  proceedings  may  be  taken,  in  causes  of 
admiralty  and  maritime  jurisdiction,  as  at  a  stated  term. 

Rule  13. 

Process  to  be  used  in  commencing  suits  shall  be  a  citation 
or  monition  ;  an  aiteuJiment  in  rem,  united  with  a  monitum^ 
or,  by  special  allowance  of  the  judge,  with  an  attachment 
in  personam;  an  attachment  in  personam  and  a  writ  of 
foreign  attachment. 

Rule  14. 

Where  no  specific  process  is  provided  by  the  Rules,  par- 
ties may  have  such  process  as  is  in  use  in  like  cases  in  the 
Supreme  Court  of  the  State. 

Rule  15. 

Where  it  is  not  desired  to  arrest  a  defendant,  the  clerk  on 
filing  a  libel  or  information  may,  at  the  instance  of  the 
actor,  issue  a  citation  or  monition,  according  to  the  usage 
in  civil  and  admiralty  proceedings. 

23 
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Rule  16. 

No  process  in  personam  for  the  aiTest  of  any  person,  in 
cases  of  torts  or  unliquidated  damages,  shall  issue,  except 
upon  the  mandate  of  the  judge. 

Rule  17.    - 

In  cases  of  liquidated  damages,  when  the  certainty  and 
amount  of  the  demand  appear  upon  the  face  of  the  libel, 
an  attachment  in  persotiam  may  be  issued  by  the  clerk 
without  an  order.  The  attachment  shall  plainly  express 
the  cause  of  action  and  the  amount  of  the  demand,  and 
the  clerk  shall  endorse  thereon  the  sum  for  which  bail  is 
required,  not  exceeding  one  hundred  dollars  above  the  sum 
sworn  to  be  due  and  unpaid ;  but  no  attachment  or  citation 
shall  be  issued  until  the  libellant  shall  have  filed  a  stipula- 
tion for  costs  in  the  sum  of  one  hundred  dollars. 

Rule  18. 

On  the  return  of  a  citation  or  warrant  by  the  marshal, 
. "  served  personally ^^^  the  party  shall  be  deemed  in  Court,  and 
may  be  proceeded  against  accordingly. 

Rule  19.  ^ 

When  the  citation  or  monition  in  suits  in  personam  is  not 
served  personally,  the  libellant  may  at  his  election  j)ursue 
the  defendant  to  a  decree  of  contumacy,  in  which  decree 
may  be  embraced  an  order  for  the  attachment  of  the .  de- 
fendant as  for  contempt  of  process  ;  or,  on  verifying  by  oath 
the  matters  demanded  by  the  libel,  the  libellant  may  have 
an  attachment  in  personam  instafiter,  on  the  return  of  the 
citation  " not  served" 

Rule  20. 

In  the  latter  case  all  subsequent  proceedings  may  be  as 
if  the  attachment  had  .been  sued  out  in  the  first  instance. 
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On  warrants  to  arrest  the  person  in  admiralty  and  marl*  jk  t^  ^^ 
time  causes,  the  marshal  may  take  bail  in  the  form  of  a    ^     \    ^ 
stipulation,  and  in  the  sum  endorsed  on  the  warrant,  con-    ^      '^ 
ditioned  for  the  appearance  of  the  party  on  the  return  day        t(jjJ^ 
to  answer  to  the  libellant  in  a  cause  civil  and  maritime,  ac-       *  ^      (\    . 
cording  to  the  course  of  the  Court  ^  cA^>^vV  sXVW\\U* 

Rule  22. 

The  sureties  having  made  oath  thereon  to  their  sufficien- 
cy, and  the  bail  stipulation  being  filed,  it  shall  have  the 
same  effect  in  favor  of  the  actor  and  against  the  defo^dant 
as  if  taken  in  Coivt ;  and  the  marshal  shall  be  deemed 
discharged  of  all  personal  responsibility  for  the  appearance 
of  the  respondent. 

Rule  23. 

In  case  the  marshal  does  not  file  such  stipulation,  or  the 
sureties,  being  required,  refuse  to  justify,  like  proceedings 
may  be  taken  to  compel  the  marshal  to  bring  in  the  party, 
as  if  no  stipulation  had  been  entered  into. 

Rule  24. 
^he  condition  of  the  stipulation  shall  be  deemed  satisfied 
if  the  party  shall  appear  in  person  on  the  return  day  of  the 
warrant  and  submit  himself  for  commitment,  or  enter  into 
the  usual  stipulation  in  the  case,  according  to  the  course  of 
the  court. 

Rule  25. 
K  a  party  against  whom  a  warmnt  of  arrest  issues  cannot 
be  found  and  return  thereof  be  made,  the  plaintiff' may  upon 
the  mandate  of  the  judge  have  a  warrant  to  attach  the  pro- 
perty of  the  defendant,  and  may  also  have  inserted  therein 
a  clause  of  foreign  attachment,  according  to  the  course  of 
the  admiralty. 
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SULG  26. 

In  all  cases  of  attachment  under  admiralty  process  to  com- 
pel au  appearance,  the  attachment  may  be  dissolved  on  the 
party's  giving  a  stipiQation  with  sureties,  to  the  same  effect 
as  in  cases  of  arrest 

Rule  27. 
In  cases  of  foreign  attachment,  if  the  defendant  appear, 
the  same  proceedings  may  be  had  as  is  usual  in  suits  in 
personam,  and  if  he  make  default,  the  court  will  proceed  ea: 
parte,  and  pronounce  the  proper  decree,  unless  the  attach- 
ment is  discharged  at  the  instance  of  the  garnishee. 

I 
Rule  2S. 

Process  cannot  issue  against  goods,  chases  in  action  or 
moneys  in  the  hands  of  third  persons,  except  by  the  order 
of  the  judge  and  upon  due  proof  of  the  claim  first  jnade ;  and 
the  names  of  such  persons  and  also  of  the  pei-sons  whose  ef- 
fects are  to  be  attached,  together  with  a  specification  of  such 
effects,  shall  be  expressed  in  the  process. 

Rule  29. 
On  the  service  of  the  attachment  by  arrest  of  property,  the 
parties  holding  the  property  or  funds  attached,  shall  on  the 
return  day  of  such  process  file  an  affidavit  containing  a  full 
and  true  statement  of  the  property  or  funds  in  their  bands 
belonging  to  the  principal  party  at  the  time  the  attachment 
was  served  and  at  the  time  the  deposition  is  made,  and  de- 
clare whether  they  have  any,  and  if  any,  what  claim  to  any 
and  what  part  thereof ;  and  shall  then,  on  motion  of  the  ac- 
tor,  pay  into  court  such  amount  as  they  shall  not  claim,  or 
as  may  be  ordered  by  the  court,  or  give  stipulation,  with  suf- 
ficient surety,  to  abide  the  farther  order  or  decree  of  the  court 
in  relation  thereto ;  and  on  their  default  in  this  behalf  a  rule 
may  be  entered  that  an  attachment  issue  against  them  un- 
less they  shall  show  cause  in  four  days  or  on  the  first  day 
the  court  is  in  session  afterwards. 
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Rule  30. 

When  the  property,  eflfects  or  credits  named  in  the  process 
are  riot  delivered  up  to  the  mlrlshal  by  the  garnishee  or  trus- 
tee, or  are  denied  by  him  to  b?  the  property  of  the  purty,  it 
shall  be  a  sufficient  service  of  such  foi-eign  attachment  to 
leave  a  copy  thereof  with  such  trustee,  or  at  his  residence  or 
usual  place  of  business,  unless  the  libellant  shall  by  compe- 
tent surety  indemnify  the  marshal  for  arresting  the  property 
pointed  out  to  him. 

Bulb  31. 
On  the  return  by  the  marshal  of  service  of  such  attach- 
ment by  notice  and  copy  with  the  reason  thereof,  the  libet- 
lant  may  move  the  court  for  a  peremptory  attachment  or 
such  order  as  the  equity  of  the  case  may  demand ;  or  on 
proof  satisfactory  to  the  court  that  the  property,  &c.  belongs 
to  the  defendant,  may  proceed  to  a  hearing  and  final  decree 
in  the  cause  as  if  the  propsrty  had  been  held  in  arrest. 

Rule  32. 
All  process  to  the  marshal  shall  be  returned  on  the  return 
day  thereof,  and  if  he  shall  not  return  the  sam3  in  four  days 
after  being  required  in  writing  so  to  do,  by  any  party  or  his 
proctor,  upon  affidavit  of  such  requirement  and  of  the  deliv- 
ery of  the  process  to  him,  an  order  may  be  entered  of  eouiae 
that  he  show  cause  why  an  attachment  shall  not  issue  against 
him  ;  and  in  the  case  of  process  in  rem^  the  return  of  the 
marshal  shall  express  the  day  of  the  seizure  of  the  property 
or  the  day  of  sale,  if  a  process  for  that  object. 

Rule  33. 
No  process  shall  be  received  on  file  imless  duly  returned 
by  the  officer  to  whom  directed. 

Rule  34. 
In  case  the  court  is  not  in  session  at  the  return  of  process 
requiring  to  be  acted  on  in  open  cou.t,  proceedings  shall  be 
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deemed  continued  to  the  next  sitting  of  4he  court,  (either 
^ted  or  special,)  at  which  time  the  like  proceedings  may 
be  had  thereupon  as  if  then  returnable. 

Rule  35. 
On  proclamation  after  due  return  of  process,  the  libellant 
shall  be  entitled  to  a  decreeofdefauU  or  contumacy,  accord- 
ing to  the  nature  of  the  case,  and  the  three  proclamations 
heretofore  used  are  abolished. 

Rule  36. 
In  case  of  the  attachment  of  property,  or  the  arrest  of  the 
person  in  causes  of  civil  and  admiralty  jurisdiction,  (except 
in  suits  for  seamen's  wagas  when  the  attachment  is  issued 
upon  certificate  pursuant  to  the  act  of  Congress  of  July  20, 
1790,)  the  party  arrested,  or  any  parson  having  a  right  to 
intervene  in  respect  to  the  thing  attached,  may  upon  evidence 
showing  any  impropei*  practices- or  a  manifest  want  of  equi- 
ty on  the  part  of  the  libellant,  have  a  mandate  from  the  judge 
for  the  libellant  to  show  cause  instanter  why  the  arrest  or 
attachment  should  not  be  vacated. 

Rule  37. 
Stipulations  may  be  taken,  in  admiralty  and  maritime 
causes  out  of  court  before  the  clerk  or  a  commissioner,  under 
a  dedimus  potestatem.  The  ofiicer  taking  the  stipulation 
shall,  if  examined  by  the  opposite  party,  examine  the  sure- 
ties on  oath  and  decide  as  to  their  competency.  An  appeal 
may  be  taken  instanter  to  the  judge,  in  case  the  decision  is 
against  the  sufficiency  of  the  sureties. 

Rule  38. 

The  conditions  of  stipulations  in  causes  in  personam  shall 

^fe  that  the  principal,  whenever  required  by  this  court  or  an 

rjr  appellate  court  in  case  of  appeal,  shall  appear  and  answer 

\^       to  the  cause  or  to  interrogatories,  aiid  pay  all  costs  that  may 
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be  decreed  against  him,  and  by  the  respondent  or  defendant 
that  he  will  also  perform  and  abidejalj^  orders  and  decrees 
in  the  cause  interlocutory  or  final,  or  deliver  himselfperson- 
ally  for  commitment  in  execution  of  such  orders,  to  the  pro- 
per officer. - .. . 

Rule  39. 
The  amount  of  stipulations  on  the  part  of  the  defendants 
in  causes  in  personam,  shall  be  the  sum  endorsed  on  the 
warrant,  and  in  rern  on  the  delivery  of  property  attached 
the  appraised  or  agreed  value  of  the  property  seiz^,  unless 
the  sum  in  either  case  is  modified  or  enlarged  by  order  of 
the  court. 

Rule  40. 
Application  may  be  made  instanter  to  the  judge  aften  an 
arrest  in  personam,  to  mitigate  the  amount  of  the  bail  stipu- 
lation ;  and  like  application  may  be  made  at  any  time  after 
property  has  been  delivered  on  bail  stipulation',  upon  facts 
occurring  after  such  delivery,  to  discharge  such  stipulation, 
or  to  reduce  the  amount  according  to  the  equity  of  the  case, 
previous  notice  of  the  application  having  been  given  the 
proctor  of  the  libellant. 

Rule  41 . 

Two  days'  notice  shall  be  given  the  proctor  of  the  libellant,  •^ 
of  applications  for  delivering  up  on  stipulation  property  under , 
attachment,  specifying  the  sureties  intended  to  be  given  and  , 
their  occupations  and  places  of  residence,  and  the  officer., 
before  whom  and  the  place  where  the  stipulation  will  be 
offered,  except  in  suits  by  seamen  for  wages,  when  such  ^^ 
notice  may  be  instanter. 

Rule  42. 
The  stipulation  or  bond  to  be  given  upon  releasing  and 
delivering  up  property  arrested  by  process  of  the  court,  shall 
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be  conditioned  that  the  claimant  and  his  sureties  shall  at 
any  time,  upon  the  interlocutory  order  or  decree  of  the! 
court,  or  of  any  appellate  court  to  which  the  cause  may 
proceed,  and  on  notice  of  such  order  to  the  proctor  of  the 
party  to  whom  the  property  shall  have  been  deUvered,  bring 
into  court  the  appraised  or  agreed  value  of  such  property  or 
any  part  thereof  so  ordered  or  decreed.  If  no  proctor  is  em- 
ployed by  such  party,  the  order  or  decree  shall  be  deemed 
peremptory  two  days  after  the  same  is  entered. 

Rule  43. 

The  clerk  shall  pravide  a  book  in  which  shall  be  regis* 
xtered  all  stipulations  filed  in  causes  civil  and  admiralty, 
which   shall  be  open  to  the  examination  of  all  parties 
interested. 

Rule  44. 

No  process  in  rem  shall  be  issued,  nor  shall  any  appear* 
ance  or  answer  be  received  or  third  party  be  permitted  to 
intervene  and  claim,  (except  on  the  part  of  the  United  States,) 
unless  a  stipulation  in  the  sum  of  two  hundred  and  fifty  dol- 
lars shall  be  first  entered  into  by  the  party  and  at  least  one 
surety-  resident  in  the  district,  conditioned  that  the  principal 
ihall  pay  all  costs  awarded  agaijist  him  by  this  court,  or  in 
case  of  appeal,  by  the  appellate  court. 

Rule  45. 
But  seaman  suing  in  rem  and  in  personam  for  wages  m 
their  own  right  and  for  their  own  benefit  for  services  on 
board  American  vessels,  and  salvors  coming  into  port  in  pos- 
session of  the  property  libelled,  shall  not  be  required  to  give 
such  security  in  the  first  instance.  The  court  on"  motion 
with  notice  to  the  libellaiits  may,  after  the  arrest  of  the  pro- 
perty, for  adequate  cause  order  the  usual  stipulation  to  be  giv- 
en in  these  cases,  or  that  the  property  arrested  be  discharged: 
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Rule  46. 
Notice  of  the  arrest  of  property  by  attachment  in  rem,  in 
behalf  of  individual  suitors,  shall  be  published  and  affixed  in 
the  manner  directed  by  act  of  Congress  in  cases  of  seiztires 
on  the  part  uf  the  United  States,  except  when  the  judge  by 
special  order  directs  a  shorter  notice  than  fourteen  days ; 
and  except  that,  instead  of  the  substance  of  the  libel,  a  short 
statement  of  its  purport  may  be  given. 

Rule  47. 
Notice  of  the  sale  of  property  after  condemnation  in  suits 
in  7'em,  (except  under  the  revenue  laws  and  on  seizure  by 
the  United  States,)  shall  be  six  days,  unless  otherwise  speci- 
ally directed  in  the  decree  of  condemnation  and  sale. 

Rule  48. 
All  such  notices  shall  be  published  in  the  manner  directed 
by  act  of  Congress,  in  the  case  of  condemnation  under  the 
revenue  laws. 

Rule  49. 
The  marshal  shall  be  allowed,  (in  conformity  to  the  form- ' 
er  usage  of  the  court,)  one  doUar  and  fifty  cents  per  day  for 
the  custody  of  a  vessel,  her  tackle,  apparel  and  furniture,  seized 
by  any  officer  of  tj|e  revenue,  and  seized,  libelled  and  prose- 
cuted for  forfeiture. 

Rule  50. 
He  shall  be  allowed  for  the  custody  of  goods  so  seized,  on 
all  sums  not  exceeding  $5000,  held  in  custody  less  than  thir- 
ty days,  two  par  cent. ;  on  all  sums  exceeding  $5000,  held  in 
custody  less  than  thirty  days,  one  par  cent. ;  on  all  sums  not 
exceeding  $5000,  held  in  custody  over  thirty  days,  two  and 
a  half  p3r  cent. ;  and  on  all  sums  exceeding  $5000,  held  in 
custody  over  thirty  days,  one  and  a  half  per  cent. ;  except 
on  attachment  of  specie,  bullion,  jewelry  or  precious  stcmes, 
the  allowance  to  the  marshal  shall  be  specifically  fixed  by 
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the  court,  having  regard  to  the  special  circumstances  of 
each  case. 

Rule  51. 
The  marshal  may  have  like  allowahces  taxed  on  all  other 
attachments  of  property  in  causes  of  civil  and  admiralty  ju- 
risdiction. 

Rule  52. 
All  the  ahove  allowances  are,  however,  subject  to  altera- 
tion by  the  court  on  motion,  due  notice  thereof  being  given 
the  opposite  party  Shid  adequate  cause  being  shown  therefor. 

Rule  53. 
^  The  allowance  to  the  marshal  above  appointed  for  the 
custody  of  goods,  shall  be  computed  upon  the  gross  proceeds 
in  case  of  sale  ;  or  upon  the  appraised  or  agreed  value  if 
bonded:  but  the  marshal,  in  case  of  an  agreed  valuation 
between  the  parties  not  assented  to  by  him,  may  have  an 
appraisement  in  the  usual  mode. 

Rule  54. 

If  attachments  in  rem  are  accompanied  by  written  instruc- 
tions to  the  marshal,  specifying  the  sum  demanded,  (adding 
thereto  $250  to  cover  costs,)  he  shall,  as  in  case  of  executions, 
only  VLTvest  so  much  of  the  goods  or  effect^o  be  seized  (when 
severable)  as  shall  be  sufficient  to  satisfy  such  amounts. 

Rule  55. 

(  In  all  cases  of  stipulations  in  civil  and  admiralty  causes, 
uny  party  having  an  interest  in  the  subject  matter  may 
move  the  court,  on  special  cause  shown,  for  gi*eater  or  better 
security,  giving  the  opposite  party  two  days'  notice  thereof, 

\  unless  a  shorter  time  is  allowed  by  order  of  the  judge. 

V  Rule  56. 

After  a  citation  or  monition  or  warrant  of  arrest  in  suits 
in  personam  returned  ^^ served  personaUt/,^^  if  the  defendant 
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do  not  appear  at  the  return  day  he  shall  be  deemed  in  con- 
tumacy and  in  default,  and  the  libellant  may  take  order  for 
enforcement  of  the  stipulation,  (in  case  any  is  given,)  or  to 
compel  the  defendant's  appearance,  according  to  the  course 
of  Admiralty  proceedings :  or  at  his  option  may  proceed  to 
hearing  ex  parte^  and  obtain  the  proper  decree,  imless  the 
court,  for  good  cause,  shall  allow  the  defendant  further  time^ 


/ 
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Rule  57. 

In  suits  in  personam^  stipulators  to  the  marshal  on  the  ar- 
rest of  the  defendant  may  be  discharged  from  their  stipula- 
tion on  the  surrender  of  the  principal,  as  in  cases  of  bail  at 
law. 


Rule  5S. 

So  also  stipulators  or  Jide-jussores  after  the  return  of  the 
attachment,  in  suits  in  personam,  may  surrender  their  prin- 
cipal, or  he  may  surrender  himself,  in  discharge  of  the  stip- 
ulation, as  in  cases  of  special  bail  at  law  :  except  in  respect 
to  costs  in  this  court,  or  any  other  court  to  which  the  cause 
naay  be  appealed.  '  v' 

Rule  59.  ^ 

All  stipulations  in  causes  civil  and  maritime,  shall  be  ex- 
ecuted by  the  principal  party,  (if  within  the  district,)  and  at 
least  one  surety  resident  therein,  and  shall  contain  the  con- 
sent of  the  stipulators,  that  in  case  of  default  or  contumacy 
on  the  part  of  the  principal  or  sureties,  execution  to  the 
amount  named  in  such  stipulation  may  issue  against  the 
goods,  chattels  and  lands  of  the  stipulators. 

The  court  will  modify  the  execution  as  to  the  time  it  may 
stay  and  the  amount  to  be  collected,  according  to  the  equity 
of  the  case.  Non-resident  parties  must  supply  at  least  two 
sureties. 

RuLfi  60. 
In  case  of  seizure  of  property  in  behalf  of  the  United  States, 
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an  appraisement  for  the  purpose  of  bonding  the  same  may 
be  had  by  any  party  in  interest,  on  giving  one  day's  previous 
notice  of  motion  before  the  court,  or  the  judge,  in  vacation, 
for  the  appointment  of  appraisers. 

RULB  61. 

If  the  parties,  or  their  proctors,  and  the  district  attorney, 
are  present  in  court,  such  motion  may  be  made  instanter 
after  seizure  and  without  previous  notice. 

Rule  62. 

Orders  for  the  appraisement  of  property  imder  arrest,  at 
the  suit  of  an  individual,  may  be  entered  of  course  by  the 
clerk  at  the  instance  of  any  party  interested  therein,  or  upon 
filing  the  consent  of  the  proctors  for  the  respective  parties. 

Rule  63. 

Only  one  appraiser  is  to  ba  appcnnted  in  suits  by  indivi- 
duals, imless  otherwise  specially  ordered  by  the  judge,  and 
if  the  respective  parties  do  not  agree  in  writing  upon  the 
appraiser  to  be  appointed,  the  clerk  shall  forthwith  name 
him,  either  party  having  a  right  of  appeal  ixtstarUer  to  the 
judge  from  such  nomination,  for  adequate  cause. 

Rule  64. 
In  case  vessels,  their  tackle  or  appurtenances,  are  to  be 
appraised,  the  clerk  shall  name  a  warden  of  the  port,  and  ia 
case  of  merchandise,  an  appraiser  or  an  assistant  appraiser 
of  the  cus^m  house,  as  appraiser. 

^*  Role  65. 

In  suits  in  rem  for  seamen's  wages,  and  in  all  other 
actions  in  rem  for  sums  certain,  the  claimant  or  respondent 
may  pay  into  court  the  amount  sworn  to  be  due  in  the  libel, 
_with  interest  computed  thereon  from  the  time  it  was  due  ta 
the  stated  term  next  succeeding  the  return  day  of  the  attach- 
ment, and  the  costs  of  the  oficers'of  court  already  ^ccnied, 
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together  with  the  sum  of  $260  to  cover  further  costs,  &c., 
&c.;  or,  at  his  option,  may  give  stipulation  to  pay  such 
sworn  amount  with  interest,  costs  and  damages,  (first  pay- 
ing into  court  the  costs  of  the  officers  of  court  already 
accmed,)  and  in  either  case  may  thereupon  have  an  order 
entered  instanier  for  delivery  of  the  property  arrested — 
without  having  the  same  appraised. 

Rule  66. 
Appraisers,  before  executing  their  trust,  shall  be  sworn  or 
affirmed  to  its  faithful  discharge  before  the  clerk  or  his 
deputy,  (who  are  hereby  appointed  commissioners  for  the 
qualification  of  appraisers,)  and  shall  give  one  day's  previous 
notice  of  the  time  and  place  of  making  the  appraisement, 
by  affixing  the^same  in  a  conspicuous  place  adjacent  to  the 
United  States'  Courts  Rooms,  and  where  the  mai-shal  usually 
affixes  his  notices,  to  the  end  that  all  persons  concerned 
may  be  informed  thereof,  and  the  appraisenvent  when  made 
shall  be  retumed  to  the  clerk's  office. 

Rule  67. 
Apprs^isers ^acting  under  an  order  of  this  court  shall  be 
severally  entitled  to  three  dollars  for  each  day  necessarily 
employed  in  making  the  appraisement ;  to  be  paid  by  the 
party  at  whose  instance  the  same  shall  be  ordered. 

Rule  68. 

No  vessels,  goods,  wares  or  merchandise  in  the  custody  of 
the  marshal  shall  be  released  from  detention  upon  appraise- 
ment and  surety,  until  the  costs  and  charges  of  the  officers 
of  this  court,  so  far  as  the  same  shall  have  accrued,  shall 
first  be  paid  into  court  by  the  party  at  whose  instance  the 
appraisement  shall  take  place,  to  abide  the  decision  of  the 
court  in  respect  to  such  costs. 

Rule  69. 

No  property  in  the  custody  of  any  officer  of  the  court  shall 
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be  delivered  up  without  the  order  of  the  court ;  but  such 
order  may  be  entered  of  course  by  the  clerk  on  filing  a  writ- 
ten consent  thereto  by  the  proctor  in  whose  behalf  it  is 
detained :  and  also,  after  appraisement  and  bond  duly 
executed. 

Rule  70. 

\im  possessory  suits,  after  decrees  for  either  party,  the 
other  shall  make  application  to  the  court  for  a  proceeding 
in  a  'petitory  suit,  and  file  the  proper  stipulation,  the  property 
shall  not  be  delivered  over  to  the  prevailing  party  until  after 
an  appraisement  made,  nor  until  he  shall  give  a  stipulation, 
with  sureties,  to  restore  the  same  property,  without  waste, 
in  case  his  adversary  shall  prevail  in  the  petitory  suit,  and 
also  to  abide  as  well  all  interlocutory  orders  and  decrees,  as 
the  final  sentence  and  decree  of  the  District  Court,  and  on 
appeal,  of  the  appellate  court. 

Rule  71. 
In  all  cases  where  a  judgment  or  decree  is  entered  on  a  bond 
or  stipulation  filed  with  the  clerk  for  the  appraised'or  agreed 
value  of  any  property  libelled  in  this  court, 'the  clerk  shall 
receive  in  addition  to  the  amount  of  the  bond,  interest  at  the 
rate  of  six  per  cent,  per  annum,  for  the  time  which  shall 
intervene  between  the  entry  of  the  judgment,  or  date  of  the 
stipulation,  and  the  day  when  the  money  shall  be  paid  into 
court. 

Rule  72. 

A  tender  inter  partes  shall  be  of  no  avail  on  defence  or 

in  discharge  of  costs,  unless  on  suit  brought,  and  before 

answer,  plea  or  claim  filed,  the  same  tender  is  deposited  in 

court  to  abide  the  order  or  decree  to  be  made  in  the  matter. 

Rule  73. 
When  tender  is  first  made,  after  suit  brought,  it  must 
include  taxable  costs  then  accrued. 
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4  Rule  74. 

No  third  party  can  intervene  by  claim  without  proof  of  a  "^ 
subsisting  interest  in  the  subject  matter  of  the  claim.     This  • 
proof  may,  in  the  first  instance,  be  the  oath  of  the  claimant, 
but  subject  to  denial  and  disproof  on  the  part  of  the  libellant,  ^ 
on  issue  thereto  or  on  summary  petition. 

RcLE  75. 

Double  pleas,  or  exceptions,  replications  to  pleas,  tripli- 
cations or  rejoinders,  &c.,  may  be  filed  without  previous 
leave  of  the  court,  the  pleading  of  several  matters  being 
restricted  to  cases  in  which  the  matters  are  distinct. 

Rule  76. 

Defence  may  be  made  by  answer  or  claim,  of  matters  of 
law  or  fact,  without  the  employment  of  exceptions  or  special 
pleas  usual  in  causes  of  civil  and  maritime  jurisdiction, 
other  than  exceptions  to  the  t^ompetency  of  the  party,  or  the 
process  or  other  matter  of  abatement. 

Rule  77. 

If  matter  of  bar  at  law  to  the  libel  is  set  up  by  answer  or 
claim  and  allowed  by  the  court,  no  costs  shall  be  taxed  for 
any  other  part  of  the  answer  or  claim  than  that  stating  such 
bar. 

Rule  78. 

When  the  answer  alleges  a  bar  in  law  to  the  whole  libel, 
it  may  be  treated  as  a  plea  and  set  down  for  hearing,  with- 
out filing  a  replication  other  than  to  such  bar  or  going  into 
proofs  upon  the  issues  in  fact. 

Rule  79. 
Where  a  party  not  required  to   answer   intervenes    by 
claim  and  answer,   costs  will   be  taxed  for  the  claims 
only. 
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Rule  80. 

When  an  answer  is  required  in  a  suit  in  rem  of  a  party 
having  no  interest  in  the  subject  matter,  he  may  file  an  ex- 
ceptive allegation  or  disclaimer,  and  notice  the  same  instanr 
ter  for  hearing.  If  the  decree  of  the  court  is  an  affirmance 
of  his  plea,  he  shall  be  discharged  the  action  with  costs. 

BuleSI. 

One  improperly  joined  as  defendant  in  an  action  in  per- 
sonam, may  have  a  decree  of  discharge  in  the  same  manner ; 
provided,  it  is  made  satisfactorily  to  appear  to  the  court  that 
he  can  give  material  testimony  as  a  witness  in  the  cause. 

Rule  82. 

When  the  claim  is  in  derogation  of  the  right  set  up  by  the 

libel,  it  may  form  a  general  issue  therewith  by  denying 

"  that  the  libellant  is  entitled  to  the  remedy  and  relief  in  the 

premises  sought  by  him,"  without  traversing  or  admitting 

'  the  several  articles^  of  the  libel. 

Rule  83. 

A  general  issue  may  be  taken  by  answer  in  like  manner 
when  the  answer  is  not  required  to  be  under  oath. 

Rule  84. 

So  also  the  libel  may  be  contested  affirmatively  by  a 
general  issue  instead  of  a  formal  demurrer. 

Rule  85. 

When  a  general  issue  is  taken  to  the  libel  in  open  court 
on  the  return  day  of  process,  either  party  may  have  the  cause 
placed  upon  the  calendar  instanter,  and  it  may^be  called  in 
its  place  for  proofs  without  other  notice. 

Rule  86. 
Each  party  is  entitled  to  like  proceedings  in  such  case,  as 
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if  the  cause  had  been  noticed  by  each,  pursuant  to  the  usual 
practice. 

Rule  87. 
A  swOTn  answer  is  not  to  be  deemed  higher  evidence  than 
the  libel  or  information  to  which  it  responds,  unless  made  so 
by  the  act  of  the  promovent.  An  answer  need  not  be  put  in 
imder  oath  unless  so  required  by  a  sworn  libel,  or  one  filed 
by  the  United  States. 

Role  88. 

The  matter  set  up  by  a  sworn  answer  responsive  to  the  "^^Vs. 
allegations  or  interrogatories  of  the  Ubel,  shall  be  deemed 
admitted  on  the  part  of  the  libellant,  imless  within  four  days 
from  the  time  the  answer  is  perfected,  or  from  the  expira- 
tion of  the  time  allowed  for  excepting  thereto,  replication  is 
filed,  or  a  written  notice  served  on  the  proctor  of  the  respond- 
ent, that  on  the  trial  of  the  cause  proof  will  be  offered  on  the 
part  of  the  libellant  in  opposition  to  the  allegations  of  the 
answer.  No  replication  need 'be  filed  far  any  other  purpose, 
to  an  answer  taking  an  issue  in  fact  upon  the  allegations  of 
the  libel. 

BcLB  89. 

A  claim  or  answer  may  be  put  in  and  filed  at  any  time    ,     ,. 

after  the  serviceof  process  and  before  default  is  entered :  and 

when  it  shall  be  put  in  at  any  other  time  than  on  making 

•  proclamation,  notice  of  the  time  of  filing  it  shall  be^iven 

to  the  libellant,  otherwise  he  shall  not  be  hound  to  re- 


RULE  90. 

If  separate  answers  or  claims  are  put  in  by  the  same 
proctor,  or  by  different  proctors  beijag  connected  in  business, 
all  costs  thereby  unnecessarily  incurred  shall  be  disallowed 
on  taxation. 

23 
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Rule  91. 
An  answer  or  claim  on  the  part  of  the  United  States  is  to 
be  put  in  without  oath  by  the  district  attorney,  and  is  not 
subject  to  exception  for  insuflBiciency. 

Rule  92. 

In  the  case  of  bailable  process  in  personam,  unless  the 
defendant  appear  and  put  in  bail  stipulation  according  to 
the  rules  of  the  court,  his  claim  or  answer  may  be  treated 
as.  a  nuUity,  and  his  defaults  be  entered.  An  answer  in 
such  case  shall  be  deemed  filed  from  the  time  bail  becomes 
perfected. 

Rule  93. 

On  due  proof  that  a  claimant  or  respondent  is  absent  from 
the  United  States,  or  resides  out  of  the  district,  and  more 
than  one  hundred  miles  from  the  city  of  New  York,  a  claim 
or  answer  to  a  Ubel  may  be  sworn  to  by  a  proctor  or  attor- 
ney in  fact  in  behalf  of  such  party.  And  if  thereupon  the 
libellant,  by  written  notice  to  the  respondent,  demands  a 
personal  answer,  verified  by  the  oath  of  the  party,  proceed- 
ings shall  stay  a  reasonable  time  to  enable  such  answer  to 
be  taken  by  commission  or  dedimiis  poiesicUem. 

The  provisions  of  thi^nile  may  also  be  applied  to  the 
verification  of  a  Ubel,  by  the  oath  of  a  proctor  or  attorney  in 
fact. 

Rule  94. 

The  defendant  may  on  the  return  day  of  process  and  be- 
fore answering,  demurring  or  pleading,  file  an  exception  to 
the  Ubel  that  is  multifarious  or  ambiguous,  or  without  plain 
aUegations  upon  which  issue  can  be  taken,  and  if  it  be  ad- 
judged by  the  court  insufficient  for  any  of  these  causes,  and 
be  not  amended  by  the  Ubellant  within  two  days  thereafter, 
it  shaU  be  dismissed  with  costs. 
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RuLB  95. 
Pioceedings  upon  such  exceptions  shall  confoim  to  those 
on  exceptions  to  answers  or  other  pleadings. 

RuLB  96. 
The  libellant  may,  within  four  days  from  the  filing  of  the 
answer  or  claim,  file  exceptions  thereto  for  insufficiency, 
irrelevancy  or  scando^l,  which  exceptions  shall  briefly  and 
clearly  specify  the  parts  excepted  to  by  the  line  and  page  of 
the  papers  in  the  clerk's  office :  whereupon  the  party  an- 
swering or  claiming  shall  in  four  days  either  give  notice  to 
the  libellant  of  his  submitting  to  the  exceptions,  or  set  down 
the  exceptions  for  hearing,  and  give  four  days  notice  thereof 
for  the  earliest  day  of  jurisdiction  afterwards.  In  default 
whereof  the  like  order  may  be  entered  as  if  the  exceptions 
had  been  allowed  by  the  court. 

Rule  97. 
If  a  party  submit  to  exceptions  for  insufficiency,  he  shall 
answer  further  within  four  days  after  notice  of  his  submit* 
ting.  If  the  exceptions  are  allowed  on  hearing,  he  shall 
answer  further  within  such  time  as  the  court  shall  direct ; 
and  if  the  hearing  of  the  exceptions  shall  not  be  duly  brought 
on,  or  the  further  answer  duly  put  in,  the  claim  or  answer 
excepted  to  shall  be  treated  as  &  nullity,  and  the  default  of 
the  party  be  entered. 

Rule  98. 
If  exceptions  for  irrelevancy  be  submitted  to,  or  be  allow- 
ed by  the  court,  or  the  hearing  be  not  duly  brought  on  by 
the  respondent,  the  matter  excepted  to  shall  be  struck  out 
of  the  claim  or  answer  by  the  clerk- 

RuLB  99. 

Either  party  may  propound  interrogatories  to  the  other, 
within  four  days  from  the  putting  in  of  the  claim,  or  an- 
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swer,  or  other  pleading,  and  the  perfecting  of  the  same,  if 
excepted  to.* 

Rule  100. 
A  copy  of  the  interrogatories  shall  be  served  on  the  party 
for  whom  the  same  are  intended,  or  his  proctor,  if  one  be 
employed;  and  if  he  object  thereto,  he  shall  notify  the  par- 
ty serving  the  same,  who  shall  on  due  notice  submit  the 
same  to  the  judge  for  his  allowance.  The  interrogatories 
allowed  shall  be  filed  with  the  clerk,  and  notice  therecrf  be 
given,  and  the  party  shall  file  his  answer  thereto .  in  ten 
days  after  such  notice ;  in  default  whereof,  if  libellant,  the 
libel  shaU  be  dismissed ;  if  claimant  or  defendant,  the  claim 
or  answer  shall  be  treated  as  a  nullity,  and  default  may  be 
entered  against  such  party. 

Rule  101. 
Answers  to  interrogatories  may  be  excepted  to  in  the  same 
manner  as  answers  or  claims  put  in  by  a  defendant,  and 
sbJEill,  in  all  rej^)ects^  be  subject  to  the  provisions  of  the  rules 
in  relation  to  excepticais ;  and  if  the  Ubellant  making  an- 
swers shall  not  perfect  the  same  after  exception,  the  libel 
shall  be  dismissed  for  want  of  prosecution.  But  this  rule 
ajEid  the  preceding  one  shall  not  in  any  case  be  deemed  to 
require  answers  to  interrogatories  on  the  part,  of  the  United 
States  in  suits  brought  in  their  behalf. 

RULB  102. 

The  oath  of  calumny  shall  not  be  required  of  any  party 
in  any  stage  of  a  cause. 

Rttle  103. 
Suits  may  be  joined  or  consolidated  upon  the  same  prin- 
ciple as  in  the  practice  of  the  court  at  common  law. 

RvLE  104. 
_  When  various  actions  are  pending,  all  resting  upon  the 
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same  matter  of  right  or  defence,  the  comt  by  order  at  its 
discretion,  will  compel  the  parties  to  abide  by  the  decision 
rendered  in  one  case,  and  will  enter  a  decree  in  the  other 
causes  conformably  thereto,  although  there  be  no  common 
interest  between  the  parties. 

Rule  105.  "    r    )  ^ 

Commissions  for  taking  testimony,  if  not  sued  out  pursu- 
ant to  the  rules  of  the  circuit  court,  shall  be  moved  for  in 
four  days  after  the  claim  or  answer  is  filed  and  perfected, 
(if  the  same  shall  have  been  excepted  to,)  but  if  interroga- 
tories shall  be  propounded  for  the  other  party,  by  the  party 
who  moves  for  a  commission,  he  shall  have  four  days  for 
moving  after  the  answers  to  the  interrogatories  shall  be  per- 
fected, otherwise  such  commissions  shall  not  operate  to  stay 
proceedings ;  but,  on  a  proper  case  shown,  application  for  a 
commission  may  be  made  at  any  time  after  the  action  is 
commenced  and  before  issue  joined,  or  after  a  default  or  in- 
terlocutory  decree. 

Rule  106. 
Affidavits  on  which  a  motion  for  a  commission  is  made, 
shall  specify  the  facts  expected  to  be  proved,  and  the  short- 
est time  within  which  the  party  believes  the  testimony  may 
be  taken  and  the  commission  returned. 

Rule  107. 
A  commission  will  not  be  allow^ed  to  stay  proceedings,  if 
the  opposite  party  admits  in  writing  that  the  witnesses  will 
depose  to  the  facts  stated  in  such  affidavit;,;  such  affidavit, 
with  the  admission,  may  be  read  on  the  trial  or  hearing,  and 
will  have  the  same  effect  as  a  deposition  to  those  facts  by 
the  witness  of  witnesses  named. 

Rule  108. 
The  motion  may  be  noticed  and  made  at  term  before  the 
court,  or  in  vacation  before  the  judge  out  of  court ;  and  only 
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one  commissioner  will  be  named^  imless  special  cause  is 
shown  for  appointing  a  greater  number,  nor  will  costs  be 
taxed  for  the  services  of  more  than  one,  except  where  both 
parties  require  a  greater  number. 

Rule  109. 
Interrogatories  for  the  direct  and  cross-examination,  in  case 
the  parties  disagree  respecting  them,  shall  be  presented  to 
the  judge  for  his  allowance  at  one  time,  and  one  day's  no- 
tice of  such  reference  shall  be  given  by  the  party  objecting 
to  the  opposite  interrogatories. 

Rule  110. 
Cross  interrogatories  shall  be  served  within  four  days  after 
the  direct  have  been  received,  or  they  shall  be  regarded  as 
assented  to,  and  if  no  notice  of  reference  to  the  judge  is  given 
within  five  days  after  both  direct  and  cross  interrogatories 
have  been  served,  each  party  shall  be  deemed  to  have  as- 
sented to  the  interrogatories  served. 

Rule  111. 
The  interrogatories,  direct  and  cross,  as  agreed  to  by  the 
parties  or  settled  by  the  judge,  shall  be  annexed  to  the  com- 
mission. 

Rule  112. 
Directions  as  to  the  execution  and  return  of  the  commis- 
sion, signed  by  the  clerk  and  the  proctor  of  the  party  mov- 
ing it,  or  of  both  parties,  if  both  unite  in  the  commission,  or 
if  both  propose  interrogatories,  shall  accompany  the  com- 
mission. 

Rule  113. 

Depositions  taken  under  commissions  or  otherwise,  shall 

be  forwarded  to  the  clerk  immediately  after  they  are  taken, 

and  be  filed  on  their  return  to  the  clerk's  oflSice  in  term  or 

vacation,  and  notice  thereof  shall  be  forthwith  given  by  the 
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party  filing  them,  to  the  proctor  of  the  opposite  party.  And 
all  objections  to  the*  form  or  manner  in  which  they  were 
taken  or  returned,  shall  be  deemed  waived,  unless  such  ob- 
jections shall  be  specified  in  writing  in  four  days  after  the 
same  are  opened,  unless  further  ^  time  shall  be  granted  by 
the  judge. 

Rule  114. 
In  suits  between  individuals,  either  may  at  any  time  after 
the  commissions  or  depositions  are  deposited  with  the  clerk, 
enter  an  order  of  course  as  of  a  special  sessions,  if  in  vaca* 
tion,  to  open  the  same,  and  deliver  copies  thereof* 

Rule  115. 
In  suits  on  seizures  in  which  the  United  States  are  a  par- 
ty, such  order  may  be  entered  on  the  written  consent  of  the 
proctors  or  attorneys  of  the  respective  parties,  or  on  motion    ^ 
to  the  court  at  a  stated  or  special  session. 

RULB  116. 

Opening  such  commissions  or  depositions  shall  not  pre- 
clude either  party  from  objecting  to  the  competency  or  rele- 
vancy of  the  evidence  when  offered  on  trial. 

Rule  117. 
Exceptive  allegations  to  the  credibility  or  competency  of 
witnesses  examined  on  deposition  or  commission,  may  be 
filed  within  four  days  after  the  depositions  or  commissions 
are  opened  at  the  clerk's  oflBlce,  and  notice  shall  be  given 
forthwith  of  such  exceptions. 

Rule  118. 
Testimony  impeaching  or  supporting  the  witnesses  may 
in  such  case  be  given  by  the  parties  respectively,  on  the 
hearing  of  the  cause,  and  may  be  taken  in  the  same  manner 
as  proofs  in  chief. 
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Rule  119. 
Depositions  in  perpetnam  rei  menwriam  to  be  used  in  this 
court,  may  be  taken  under  a  dedimus  potestatem,  or  by  any 
officer  authorized  by  act  of  Congress  to  take  depositions  de 
bene  esse,  to  be  used  in  the  Courts  of  the  United  States,  in 
Uke  cases  and  by  like  proceedings  as  is  now  authorized  by 
the  Supreme  Court  of  the  state  of  New  York. 

RtTLB  180. 

Notices  of  trial,  argiunent  or  hearing,  may  be  for  any  day 
in  term,  the  court  being  then  sittmg,  (including  days  to  which 
the  court  may  stand  adjourned,)  upon  a  sufficient  excuse  for 
not  giving  notice  for  the  first  day  of  the  term. 

Ruus  121. 
In  all  issues  brought  to  trial,  argument  or  hearing,  except 
as  provided  in  these  jRules,  four  days  previous  notice  shall 
be  served  on  the  attoarney  or  proctor  of  the  opposite  party, 
■when  the  attorney  or  proctor  resides  in  this  city ;  in  all  oth- 
er cases,  affixing  such  notice  conspicuously  in  the  clerk's  of- 
fice shall  be  a  sufficient  service. 

Rule  122. 

A  note  of  the  pleadings  and  of  the  date  of  the  issue  shall 
be  served  on  the  clerk,  with  a  notice  of  the  hearing,  four 
days  before  the  time  of  hearing,  and  such  notices  shall  also 
specify  the  pleadings,  and  whatever  papers  or  documents 
in  his  office  shall  be  required  by  the  parties  to  be  produced 
by  the  clerk  at  the  trial. 

RiJLE  123. 
So  soon  as  issue  is  joined,  the  respondent  or  claimant 
may  notice  the  cause  for  hearing  on  his  part,  and  be  there- 
upon entitled  to  a  decree  dismissing  the  same  with  costs,  or 
such  other  decree  as  the  case  may  demand,  unless  the  li- 
bellant  shall  also  notice  the  cause  for  the  same  time,  and 


COURT   EULES — N.  Y«  SOUTHERN  DISTRICT.  888 

proceed  to  trial  hot  hearing,  or  obtain  a  continuance  by  oider 
of  tiie  court,  on  proper  cause  shown. 

Rule  124. 

Wh^i  either  party  shall  require  vit;a  voce  testimony  giyen 
in  open  court,  to  be  taken  down  by  the  clerk  pursuant  to 
the  act  of  Congress,  it  shall  be  taken  in  the  same  manner 
as  in  jury  trials  on  common  law  issues,  and  not  'oerbaHm^ 
as  in  depositions  de  bene  esse. 

RULB  126. 

The  notes  of  the  judge  may,  by  assent  of  parties,  be  used 
as  if  taken  down  by  the  clerk. 

_    Rule  126. 

Either  party,  desiring  to  diminish,  vary  or  enlarge  the 
minutes  of  proofs  taken  by  the  clerk  or  judge,  may,  within 
two  days  after  the  trial,  serve  a  statement  of  proofs  on  the 
proctor  of  the  opposite  party,  and  such  statement,  if  assented 
to,  or  if  no  amendments  are  proposed  thereto  within  two 
days  thereafter  by  such  proctor,  shall  be  regarded  the  true 
minute  of  the  testimony  given,  and  the  notes  of  the  judge 
or  clerk  be  corrected  in  conformity  thereto. 

RuLB  127. 
If  amendments  are  proposed,  and  the  parties  do  not  agree 
therein,  the  statements  and  amendments*"  shall  be  forthwith 
referred  to  the  judge,  and  he  shall  settle  or  determine  how 
the  facts  are,  and  the  "statement  thus  settled  or  adjusted 
shall  be  filed  as  the  true  minutes  of  the  testimony  given. 

Rule  128. 

In  cases  of  demands,  arising  not  ex  ddietOj  on  a  decree  in 

fevor  of  the  libeliant  by  default,  or  on  hearing,  it  shall  be 

referred  to  the  clerk  to  compute  and  ascertain  the  amount 

due  the  libeliant,  but  reference  may  also  be  made  in  cases 


^ 
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of  tort,  or  on  allega^tions  of  incidental  or  consequential  dam- 
ages, if  desired  by  either  party. 

Rule  129. 

In  case  of  the  absence  of  the  clerk,  or  his  incompetency 
from  interest  or  otherwise,  or  upon  any  sufficient  cause 
shown,  such  reference  may  be  made  to  assessors  or  other- 
wise, according  to  the  course  and  custom  of  courts  of  civil 
and  admiralty  jurisdiction.  * 

RXTLB  130. 

On  such  reference  either  party  may  jHXxluce  and  use  the 
pleadings  and  proofs  filed  in  the  cause  or  heard  in  court, 
and  other  competent  proofe  pertinent  to  the  matter  of  re- 
ference. 

Rule  131. 

The  clerk  shall  allow  neither  party  longer  than  ten  days 
from  the  order  of  reference  to  complete  the  proofs  thereon, 
without  the  special  order  of  the  judge. 

Rule  132. 

At  the  instance  of  either  ^rty  the  clerk  shall  report  the 
additional  testimony  received  by  him,  and  the  offer  of  testi- 
mony rejected  (if  any)  by  him. 

Rule  133. 

Either  party  may  except  to  the  clerk's  report,  and  set 
down  the  exceptions  for  hearing,  on  two  days'  notice,  at  the 
first  stated  or  special  sessions  after  the  report  is  filed. 

Rule  134. 

Upon  the  coming  in  of  the  report  a  decree  of  confirmation 

may  be  entered  on  motion  without  notice,  imless  otherwise 

ordered  by  the  court,  or  the  report  shall  be  excepted  to ;  and 

in  the  latter  case,  the  exception  shall  be  overruled  or  held 
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abandoned,  unless  brought  to  a  hearing  the  first  stated  or 
special  itessions  of  the  court  for  which  it  can  be  noticed. 

Rule  136. 

If  the  libellant  takes  no  proceedings  upon  the  report  with- 
in four  days  after  the  filing  thereof  in  open  court,  the  res- 
pondent may  move  the  court  to  dismiss  the  libel  for  want 
of  due  prosecution. 

Rule  136. 

If  the  promovent  in  a  libel  or  information  neglects  to  pro- 
ceed in  the  cause  with  the  despatch  the  course  of  the  court 
admits,  the  respondent  or  claimant  may  have  the  libel  or 
information  disimssed  on  motion,  unless  the  delay  is  by  or- 
der of  the  judge,  or  the  act  of  the  respondent  or  claimant. 

Rule  137. 

Four  days'  notice  shall  be  given  of  the  application  to  dis- 
miss the  action,  and  a  copy  of  an  affidavit  or  certificate  of 
the  clerk,  that  no  proceedings  had  been  taken,  be  served  at 
the  same  time. 

Role  138. 

A  ^special  session  of  the  court  (besides  the  sittings  on 
Tuesday  in  each  week)  may  be  opened  at  any  time  instan- 
ier,  on  the  allowance  of  the  judge,  for  hearing  and  disposing 
of  special  motions,  arguments  or  questions  of  law,  and  also 
for  taking  proofs,  or  hearing  admiralty  and  maritime  or 
revenue  causes,  and  rendering  interlocutory  or  final  decrees 
therein. 

Rule  139. 

No  party  shall  be  compelled  to  take  or  meet  proceedings 
at  a  special  sessions,  (without  the  order  of  the  judge  pre- 
vioiisly  served  on  him,)  in  other  than  civil  causes  of  admi- 
ralty and  maritime  jurisdiction. 
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Rule  140. 

No  special  sessions  wiin)e  held  for  the  trial  of  jury  causes, 
nor  out  of  the  city  of  New  York,  without  a  special  order  of 
the  court,  entered  upon  the  minutes  and  published  in  a 
newspaper  in  the  city  of  New  York,  and  also  in  one  nearest 
the  place  where  the  court  is  to  be  held,  (if  out  of  the  city,) 
at  least  fifteen  days  previous~^to  such  sitting. 

Rule  141. 
A  guardian  ad  litem  will  be  appointed  on  a  petition, 
Verified  by  oath,  stating  a  proper  case  for  such  appointment ; 
and  the  guardian  shall  give  stipulations  for  costs,  &c.,  the 
same  as  if  he  was  peiSonally  the  party  in  interest. 

Rule  142. 

^  Infants  may  sue  by  prochein  ami,  to  be  first  approved  by 
the  court;  the  prochein  ami  to  give  stipulations  and  be 
responsible  for  costs,  in  the  same  manner  as  the  infant  would 
be  if  of  full  age. 

Rule  143. 
Suits  can  only  be  prosecuted  or  defended  informal  pauperis 
by  express  allowance  of  the<;ourt.     In  such  case  the  pauper 
will  be  discharged  of  all  stipulations  or  liabilities  for  costs. 

£ULE  144. 

But  the  court,  on  satisfactory  proof  of  the  inability  of  a 
party  to  comply  with  the  usual  stipulations  in  a  cause,  may 
mitigate  and  modify  such  stipulations  conformably  to  the 
equities  or  exigencies  of  the  case. 

/^  Rule  146. 

Where  proceedings  on  a  decree  shall  not  be  stayed  by  an 
appeal,  and  the  decree  shall  not  be  fulfilled  or  satisfied  in 
ten  days  after  notice  to  the  proctor  of  the  party  against 
whom  it  shall  be  rendered,  it  shall  be  of  course  to  enter  an 
order  that  the  sureties  of  such  party  cause  the  engagement 
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of  tbeir  stipulation  to  be  performed^  or  show  cause  ia  four 
daysy  or  on  the  first  day  of  jurisdiction  afterwards,  why  ex- 
ecution should  not  issue  ajgainst  them,  their  lands,  goods 
and  chattels,  according  to  thdir  stipulation ;  and  if  no  cause 
be  then  shown,  due  service  having  been  made  on  the  proc- 
tor of  the  party,  a  summary  decree  shall  be  rendered  against 
them  on  their  stipulations,  and  execution  issue;  but  the 
same  may  be  discharged  on  the  performance  of  the  decree 
and  payment  of  all  costs. 

'Rule  146.  v 

A  party  obtaining  a  decree  of  the  court,  may,  at  his  elee* 
tion,  have  for  the  execution  thereof  Uke  process  as  is  now 
used  in  this  state  for  Uke  purposes,  except  that  of  personal 
attachment  as  for  a  contempt  of  court 

RuLi  147. 
The  writ  oi  fieri  fadcLS  or  vendUiom  expwuAS  is  adopted 
as  final  process  in  this  court  in  all  cases  for  the  sale  of  pro- 
perty, and  the  proceedings  thereon  in  admiralty  cases  shall 
be  conformable  X.(^  those  on  the  common  law  side  of  the 
court. 

Rule  148. 
Whenever  from  the  death  of  any  of  the  parties,  or  changes 
of  interest  in  the  suit,  defect  in  the  pleadings  or  proceedings, 
or  otherwise,  new  parties  to  the  suit  aje  necessary,  the  per* 
sons  required  to  be  made  parties  may  be  made  such  either 
by  a  petition  on  their  part  or  by  the  adverse  party. 

Rule  149.  ~ 
In  either  mode,  it  shall  be  sufficient  to  allege  briefly  the 
prayer  of  the  original  libel,  the  several  proceedings  in  the 
cause  and  date  thereof,  and  to  pray  that  such  persons  required 
to  be  made  parties  to  the  suit  may  be  made  such  parties: 

Rule  160. 
On  service  of  a  copy  of  such  petition  and  of  notice  of  the 
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presenting  thereof,  such  order  shall  be  made  for  the  further 
proceeding  in  the  cause  as  shall  be  proper  for  its  speedy  and 
convenient  prosecution  as  to  such  new  parties,  and  the  same 
stipulations  and  security  shall  in  all  such  cases  be  required 
and  given,  as  in  cases  of  persons  becoming  originally  par- 
ties to  a  suit. 

BVLE  151. 

\  \  ,i  ^^'  A  party  shall  not  be  held  to  enter  his  appeal  from  any 
decree  or  order  of  the  court  as  final,  unless  the  same  is  in  a 
condition  to  be  executed  against  him  without  further  pro- 
ceedings therein  in  court 

Rule  162. 
Ten  days  from  the  time  of  rendering  the  decree  shall  be 
allowed  to  enter  an  appeal,  within  which  time  the  decree 
shall  not  be  executed.  A  brief  notice  in  writing  to  the  clerk 
and  opposite  proctor,  that  the  party  appeals  in  the  cause, 
shall  be  a  sufGLcient  entry  of  the  appeal,  without  any  peti- 
tion to  the  court  for  leave  to  enter  the  same. 

Role  153. 
When  an  appeal  shall  be  entered,  the  appellant  shall, 
within  ten  days  thereafter,  give  security  for  damages  and 
costs ;  and  if  security  shall  not  be  given  within  that  time, 
the  decree  may  be  executed  as  if  there  had  been  no  appeal, 
unless  further  time  be  allowed  by  the  court.  ^ 

Rule  164. 
/         The  appellant  shall  give  four  days'  notice  to  the  adverse 
party,  or  his  proctor,  of  the  person  or  persons  proposed  as 
his  sureties,  with  their  additions  and  descriptions,  and  of  the 
time  and  place  of  giving  the  stipulation. 

Rule  165. 
When  an  appeal  shall  be  entered,  the  appellant  shall 
cause  the  proceedings  of  the  court,  required  by  law  to  be 
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transmitted  to  the  Circuit  Court,  to  be  transcribed  for  that 
purpose  within  thirty  days  after  the  appeal  shall  be  entered 
in  this  court ;  and  in  default  thereof,  the  decree  shall  be  exe- 
cuted as  if  there  had  been  no  appeal,  unless  the  court  shall, 
upon  special  motion  of  the  appellant,  otherwise  olrder. 

Rule  166. 
A  re-hearing  will  not  be  granted  in  any  matter  in  which 
a  decree  has  been  rendered,  unless  application  is  made  at 
the  term  when  the  decree  is  pronounced,  or  there  is  a  stay 
of  proceedings  by  order  of  the  judge. 

Rule  167. 
No  libel  of  review  will  be  entertained  in  cases  subject  to 
appeal,  nor  unless  filed  before  the  enrolment  of  the  decree 
or  return  of  final  process  issued  in  the  cause. 

Role  158. 
When'ahy  moneys  shall  come  to  the  hands  of  the  mar- 
shal under  or  by  virtue  of  any  order  or  process  of  the  court, 
he  shall  forthwith  pay  over  the  gross  amount  thereof  to  the 
clerk,  with  a  bill  of  his  charges  thereon,  and  a  statement  of 
the  time  of  the  receipt  of  the  moneys  by  him,  and  upon  the 
filing  of  such  statements,  and  the  taxation  of  such  chaises, 
the  same  shall  be  paid  to  the  marshal  out  of  such  moneys ; 
and  the  general  accoimt  of  all  property  sold  under  the  order 
or  decree  of  this  court,  shall  be  returned  by  the  marshal, 
and  filed  in  the  clerk's  ofiSice,  with  the  execution  or  other 
pi'ocess  under  which  the  sale  was  made. 

Rule  159. 
All  bills  of  costs  and  of  charges  to  be  paid  under  any  or- 
der or  decree  of  this  court,  shall  be  taxed  and  filed  with  the 
clerk  before  payment  thereof;  and  if  the  same  shall  include 
charges  for  disbursements  other  than  to  the  officers  of  the 
court,  the  proper  and  genuine  vouchers,  or  an  affidavit  there- 
for, (in  cases  of  loss  of  vouchers,)  shall  be  exhibited  and 
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filed,  and  if  such  bill  shall  be  taxed  without  four  days'  w- 
tice  to  all  parties  concerned,  they  shall  be  subject  to  a  re- 
taxation^  of  course,  on  application  by  any  such  party  not 
having  had  notice,  and  at  the  charge  of  the  party  obtaining 
such  taxation. 

Bole  1#0. 
The  clerk  is  authorized  to  tax  or  certify  bills  of  costs  and 
to  sign  judgments,  and  also  take  acknowledgments  of  the 
satisfaction  of  judgments  and  all  affidavits  and  oaths  out  of 
court  as  in  open  court,  in  all  cases  where  the  same  are  not 
required  by  law  to  be  taken  in  open  court. 

Rule  161. 
In  case  of  the  absence  of  the  clerk  from  the  city,  or  his 
inabiUty  to  transact  business,  his  deputy  or  chief  clerk  is 
authorized  to  sign  judgments,  to  tax  or  certify  all  bills  of 
costs  in  this  court,  other  than  those  of  the  clerk,  and  also  to 
affix  the  seal  of  the  court,  and  certify  proceedings  or  papers 
in  the  name  of  the  clerk  in  all  other  cases  than  exemplifi- 
cations of  the  records  or  files  of  the  court,  and  perform  du- 
ties appertaining  to  the  clerk  by  appointment  of  the  cour^ 
or  the  course  of  practice,  which  are  not  specifically  appoint- 
ed by  statute  to  be  performed  by  the  clerk. 

Bulb  162. 
.  The  clerk  is  authorized  to  enter  satisfaction  of  recoid  of 
any  judgment  rendered  in  this  court  in  behalf  of  the  United 
States,  on  filing  acknowledgment  of  satisfaction  of  the  same 
duly  made  by  the  District  Attorney. 

Bulb  163. 
All  rules  to  which  a,  party  is  entitled  of  course,  or  which 
are  moved  for  upon  the  written  consent  of  the  parties,  may 
be  entered  by  the  clerk  in  vacation,  without  the  mandate  of 
the  judge,  and  be  entitled  as  of  a  special  court  held  on  that 
day. 
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Bole  164. 
Proctors  of  any  Circuit  or  District  Court  of  the  United 
States,  and  attorneys  of  the  Supreme  Court  of  this  State, 
and  Solicitors  of  the  Court  of  Chancery,  may  be  admitted 
attorneys  or  proctors  of  this  Court  and  counsellors  of  the  said 
Supreme  Court  and  Court  of  Chancery ;  and  counsellors  and 
advocates  of  such  Circuit  or  District  Courts  may  be  admit- 
ted counsellors  and  advocates  of  this  Court  of  course,  upon 
taking  the  oaths  prescribed  by  the  constitution  and  laws  of 
the  United  States. 

Rule  165. 
In  admiralty  and  maritime  causes  wherein  the  matter  in 
demand  does  not  exceed  fifty  dollars,  the  proceedings  for 
recovery  thereof  may  be  summary. 

Rule  166. 
Instead  of  filing  a  libel,  the  promovent  in  suits  by  indi- 
viduals may,  by  short  petition,  state  the  matter  of  his  de- 
mand and  the  amount  or  value  thereof,  or  present  an  account 
stated,  or  a  bill  of  charges  by  items,  on  filing  either  of 
which,  process  may  issue  as  on  the  filing  of  a  libel  in  ordi- 
nary cases. 

Rule  167. 
The  same  petition  or  statement  used  on  application  for  a 
summons  pursuant  to  the  act  of  Congress  of  July  20,  1799, 
sec.  6,  shall,  when  admiralty  process  is  ordered  by  the  judge 
or  justice  of  the  peace,  be  filed,  and  may  stand  and  be  pro- 
ceeded upon  in  heu  of  the  libel  jn  form. 

Rule  168. 
Any  party  intervening  may  contest  the  petition  on  demand 
orally  or  in  writing,  by  general  denial  or  affirmance,  or  file 
a  plea  in  bar  or  answer  or  claim. 

24 
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RtTLE  169. 

No  costs  shall  be  taxed  the  defendant,  for  any  plea,  answer 
or  claim,  other  than  a  general  issue  to  the  actor's  demand, 
unless  an  answer  on  oath  be  demanded. 

Rule  170. 
Either  party  may  file  interrogatories  to  be  propoimded  to 
his  adversary,  which  shall  be  answered  on  oath. 

Rule  171. 
The  monition  or  citation  or  attachment  may  be  made  re- 
turnable the  first  day  of  a  stated  or  special  session  of  court 
next  succeeding  the  service  thereof — at  least  three  d^ys  in- 
tervening between  the  service  and  return  of  process  in  rem, 
in  suits  by  individuals,  and  fourteen  in  suits  by  the  United 
States ;  and  on  the  return  of  process  in  open  court  duly 
served,  the  cause  may  be  put  instanter  upon  the  calendar, 
and  either  party  without  other  notice  may  proceed  therein 
to  proofs  and  hearing.  And  the  party  obtaining  a  continu- 
ance- of  the  cause,  if  in  rem,  shall  bear  all  expenses  tax^d 
for  keeping  the  thing  attached,  intermediate  such  continu- 
ance and  the  final  hearing. 

Rule  172. 
The  notices  to  be  published  in  suits  by  individuals,  need 
contain  only  the  title  of  the  suit,  the  cause  of  action,  the 
amount  demanded,  and  the  day  and  place  of  the  return  of  the 
monition,  and  be  subscribed  with  the  name  of  the  marshal 
and  proctor  of  the  libellant.  No  more  than  the  usual  printer's 
charge  for  advertisements  of  like  size  shall  be  taxed  for  the 
publication. 

Rule  173. 
Ii^  summary  proceedings  in  rem,  in  behalf  of  the  United 
States,  when  the  goods  are  under  seizure  by  the  collector 
and  in  his  possession,  the  clerk,  at  the  instance  of  the  dis- 
trict attorney,  may  omit  the  attachment  clause  in  the  moni- 
tion issued. 
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Rule  174. 
If  the  monition  also  contains  an  attachment  in  such  casetf, 
and"  the  marshal  returns  that  the  goods,  &c.,  are  in  the'cus- 
tody  of  the  collector,  he  shall  stand  acquitted  of  all  respodsi* 
biUty  for  their  safe  keeping  or  production  to  answer  the 
decree. 

Rule  175. 

» 

In  such  case  the  service  of  the  motion  shall  be  by  leaving 
a  copy  or  notice  thereof,  with  the  collector  or  person  having 
the  goods  in  keeping,  and  also  making  Uke  service  on  the 
owner,  or  his  agent,  if  known  to  the  marshal,  and  lesideat 
in  the  city. 

Rule  176. 
The  costs  to  be  taxed  the  district  attorney,  proctor  and 
advocate  on  either  side  in  a  summary  cause,  shall  not  exceed 
twelve  dollars. 

Rule  177. 
Fees  shall  not  be  taxed  for  more  than  one  witness  to  prove 
the  same  facts,  unless  it  appears  that  the  witness  was  im- 
peached or  his  testimony  contradicted.  No  charges  for 
serving  writs  of  subpoena  shall  be  taxed  against  the  oppo- 
site party  when  the  writ  is  executed  by  the  marshal.  If  a  • 
witness  does  not  attend  after  regular  summons,  proceedings 
to  attachment  may  be  had  against  him,  without  the  service 
of  a  writ  of  subpoena. 

Rule  178. 
The  provisions  of  th^  twelve  preceding  rules  are  limited 
to  those  cases    of  admiralty  and  maritime  jurisdiction  in 
which  no  appeal  lies  from  this  court  to  the  circuit  court. 

Rule  179. 
Summary  proceedings  in  all  respects  not  specified  in  the 
preceding  rules  are  to  be  governed  by  the  general  course  of 
procedure  of  the  court.  m 
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PRAOTIOB  IN  INFORMATIONS. 

% 

ft 

Rule  180, 
Informations  on  seizures  upon  land  and  water  are  to  be 
drawn  in  a  plain  and  concise  form,  only  referring  to,  without 
reciting,  statutes  or  sections  of  statutes  at  large.  The  infor- 
mation should  set  forth  the  gravamen  of  the  suit  by  plain 
and  issuable  allegations ;  and  when  in  renij  the  property  de- 
manded as  forfeited  is  to  be  specified,  together  with  the 
alleged  cause  of  forfeiture.  Informations  are  subject  to  the 
same  general  rules  as  to  their  structure  and  amendment  as 
ordinary  libels. 

RlTLE  181. 

Proceedings  in  rem  for  a  forfeiture,  and  in  personam  for  an 
offence,  fine,  penalty  or  debt,  may  be  joined  in  one  informa- 
tion, when  having  relation  to  the  same  transaction. 

Rule  182. 
On  filing  an  information  in  personam  or  in  rem,  the  clerk 
shall  issue  process  thereon  corresponding  as  nearly  as^  may 
be  with  that  employed  in  the  instance  court  oJf  admiralty  in 
similar  cases.  But  process  in  personam  may  be  in  the  first 
instance  a  capias,  or  attachment  against  goods  to  compel  an 
appearance,  or  a  monition,  at  the  election  of  the  com- 
plainant. 

Rule  183. 
No  party  shall  be  held  to  bail  on  an  information  in  perso- 
nam, without  th^e  mandate  of  the  judge,  except  where  bail 
is  required  or  authorized  by  statute. 

Rttlb  184. 
All  rules  applicable  to  the  service  of,  or  proceedings  in 
relation  to,  process  in  plenary  causes  in  admiralty,  shall 
equally  appljj^  to  process  on  informatioiis. 
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Rule  1S5. 
If  the  information  filed  is  multifarious  or  ambiguous,  or 
does  not  supply  plain  allegations  upon  which  issue  can  be 
taken  or  a  distinct  reference  to  the  statute  upon  which  it  is 
founded,  the  defendant  or  clairaer  may  move  the  court  to 
have  it  reformed,  giving  two  days'  previous  notice,  together 
with  a  specification  of  the  exceptive  parts,  to  the  district 
attorney  or  proctor  in  whose  name  it  is  filed.  It  may  be 
amended  of  course  in  conformity  to^such  notice :  if  not  re- 
formed within  two  days  after  pronounced  defective  by  the 
court,  the  defendant  may  take  an  order  of  discharge  from 
the  action. 

Rule  186. 
Amendments  may  be  had  to  informations  in  any  stage  of 
the  cause ;  but  if  after  an  issue  is  formed  between  the  parties, 
it  shall  be  on  payment  of  all  costs  which  may  have  accrued 
by  means  of  the  amendment  or  the  defective  pleading. 

Rule  187. 
In  informations  in  rem,  a  delivery  on  stipulation  of  pro- 
perty seized,  or  a  sale  of  perishable  articles,  may  be  had  as 
in  case  of  proceedings  in  the  instance  court  df  admiralty. 

Rule  188. 
The  claimer  shall  appear  and  interpose  his  claim  or  ptoa 
on  informations  in  rem,  within  the  same  time  and  in  the 
same  manner  as  in  causes  on  the  instance  side  of  the  court 
of  admiralty ;  and  shall  appear  and  plead  to  informations  en 
pers&nam  within  the  same  time  and  in  the  same  manner  as 
in  causes  at  common  law  :  but  no  plea  other  than  in  abate- 
ment the  general  issue,  former  recovery,  pardon  or  remission 
of  the  offence,  fine  or  forfeiture,  shall  be  received. 

Rule  189.    ' 
Instead  of  a  traverse  of  each  separate  cause  of  forfeilme 
alleged  in  the  information,  the  defendant  may  plead  as  a 
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general  issue  to  an  infonnation  in  rem,  "  that  the  several 
goods  in  the  information  mentioned  did  not,  nor  did  any  part 
ttiereof,  become  forfeited  in  manner  and  form  as  in  the  infor- 
mation in  the  behalf  alleged." 

Rule  190. 
Putting  in  and  justifying  bail  on  behalf  of  the  defendants 
on  arrest,  and  the  proceedings  to  and  on  trial  and  execution 
where  a  trial  by  jury  must  be  had,  shall  be  the  same  as  in 
cases  of  common  law  jurisdiction. 


ADDITIONAL  RULES. 

June  Term,  1849. 
To  prevent  unnecessary  multiplication  of  suits,  and  the 
accumulation  of  costs  for  the  recovery  of  seamen's  wages, 
the  foUoving  additional  Rules  in  summary  actions  are 
adopted : 

Rule  1. 
In  suits  in  personam  for  wages,  where  the  amount  sworn 
to  be  due  injhe  libel  is  less  than  fifty  dollars,  the  clerk  shall 
not  issue  process  without  the  usual  stipulation  for  costs,  un- 
less the  libel  be  accompanied  by  satisfactory  proof  that  tfie 
respondent  is  about  to  leave  the  district ;  or  by  an  allocatur 
of  the  Judge,  or  by  a  certificate  of  a  Commissioner  of  the 
Court,  that  upon  due  service  of  a  summons  to  the  respondent 
to  appear  before  him,  sufiicient  cause  of  complaint  whereon 
to  found  process  appeared. ' 

Rule  2. ' 
Such  summons  shall  be  served  at  feast  one  day  previous 
to  the  day  of  hearing,  therein  mentioned,  and  if  it  shall  ap- 
pear on  the  bearing  to  the  satisfaction  of  the  Commissioner, 
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that  the  wages  claimed  have  been  paid  or  forfeited,  he  shall 
refuse  the  certificate.  And  if  a  reasonable  offer  of  compro- 
mise shall  be  made  on  such  hearing  by  either  party,  and  be 
rejected  by  the  other,  the  Commissioner  shall  add  a  certifi- 
cate of  such  fact,  and  in  case  of  final  recovery  by  the  party 
rejecting  such  offer,  he  shall  recover  no  costs.  No  costs 
shall  be  taxed  for  the  proceeding,  unless  the  Commissioner 
shall  certify  that  a  demand  of  wages  was  made  by  the  sea- 
man a  reasonable  time  previous  to  taking  out  the  sum- 
mons, and  then  the  proctor  shall,  be  allowed  no  more  than 
$1^/9^,  the  ordinary  fees  for  attendance  and  motion  in 
Court. 

Rule  3. 
No  fees  shall  be  taxed  to  the  marshal,  clerk  or  witness 
on  such  proceedings,  unless  by  special  mandate  of  the  judge 
a  subpoena  or  attachment  is  issued  to  compel  the  attendance 
of  w^itnesses. 

Rule  4. 
The  Commissioner's  fees  for  his  services  thereon  shall 
not  exceed  one  dollar  for  a  single  sitting,  and  every  adjourn- 
ment granted  shall  be  at  the  expense  of  the  party  obtaining 
it ;  if,  however,  it  is  required  by  the  parties  that  the  Com- 
missioner take  do#n  in  writing  the  testimony  heard  in  the 
summons,  he  shall  be  allowed  therefor  the  customary  fees 
for  like  services.  Proofs  so  taken  in  writing  may  be  used 
by  either  party  on  the  hearing  in  Court,  in  case  the  suit  is 
further  prosecuted." 

Rule  5^ 

No  more  than  one  process  shall  issue  against  the  master 
or  owners  at  the  same  time  for  wages  claimed  by  a  crew, 
or  any  part  thereof  for  the  same  voyage,  nor  during  the 
pendency  of  a  suit  therefor,  nor  shall  costs  be  taxed  for 
more  than  one  retainer  or  libel,  in  such  cases,  unless  an  or* 


368  APPENDIX. 

der  of  the  judge  ou  cause  shown,  be  preTioiisly  had,  autho- 
lizing  other  suits  therefor.  Seamen  claiming  wages  for  the 
same  voyage  may  file  an  affidavit  stating  the  amount  due 
them,  and  if  such  affidavit  be  filed  before  the  issue  of  pro- 
cess, the  clerk  may  order  the  respondent  to  be  held  to  bail 
in  a  sum  exceeding  by  $100  the  whole  amount  of  such 
claiiHs. 

Rule  6. 
The  bail  or  stipulation  given  by  the  master  or  owner  on 
such  process  shall  be  conditioned  to  abide  the  order  of  the 
Court  in  the  particular  suit,  and  in  favor  of  such  other  par- 
ties as  the  Court  may  grant  leave  to  join  therein. 


PRIZE  RULES. 

Rule  1. 
There  shall  be  issued,  under  the  seal  and  authority  of 
this  court,  commissions  to  such  persons  as  the  court  shall 
think  fit,  appointing  them  Severally  commissioners  to  take 
examinations  of  witnesses  in  prize  causes  in  preparatory, 
on  the  standing  interrogatories,  which  have  been  settled 
and  adopted  by  this  court,  and  all  other  depositions  which 
they  are  empowered  to  require,  and  to  discharge  such  other 
duties  in  relation  to  ships  or  vessels,  or  property  brought  in- 
to this  district  as  prize,  as  shall  be  liesignated  by  the  said 
commissioners  and  the  rlfes  and  orders  of  this  court. 

Rttle  2. 
The  captors  of  any  property  brought  into  this  district  as 
prize,  or  some  one  on  their  behalf,  shall  without  delay  give 
notice  to  the  district  judge^  or  to  one  of  the  commissionears 
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'-aforesaid,  of  the  arriTal  of  the  pxoperty,  and  of  the  place 
^wheie  the  same  may  be  found. 

Rule  3. 

Upon  the  receipt  of  notice  thereof  from  the  captors  or  dis- 
trict judge,  a  commissioner  shall  repair  to  the  place  where 
the  said  prize  property  then  is ;  and  if  the  same  be  a  ship 
or  vessel,  or  if  the  property  be  on  board  a  ship  or  vessel,  he 
shall  cause  the  said  ship  or  vessel  to  be  safely  moored  in 
sufficient  depth  of  water,  or  in  soft  grotmd 

«» 
Rule  4. 

The  commissioner  shall,  in  case  the  prize  be  a  ship  or 
vessel,  examine  whether  bulk  has  been  broken ;  and  if  it 
be  found  that  bulk  has  been  broken,  one  of  the  said  com- 
mi^ioners  shall  take  information  upon  what  occasion  or 
what  cause  the  same  was  done.  If  the  property  captured 
be  not  a  ship  or  vessel,  or  in  a  ship  or  vessel,  he  shall  ex* 
amine  the  chests,  packages,  boxes  or  casks  containing  the 
subject  captured,  and  shall  ascertain  whether  the  same  has 
been  opened,  and  shall  in  every  case  examine  whether  any 
of  the  property  originally  captured  has  been  secreted  or 
taken  away  subsequently  to  the  capture. 

Rule  5. 
The  commissioner  in  no  case  shall  leave  the  captured  pro- 
perty until  he  secure  the  same  by  seals  upon  the  hatches,  doors, 
chests,  bales,  boxes,  casks,  or  packages,  as  the  case  may  re- 
quire, so  that  they  cannot  be  opened  without  breaking  the 
said  seals ;  and  the  said  seals  shall  not  be  broken,  or  the 
property  removed,  without  the  speeial  order  of  the  court,  ex- 
cepting in  case  of  fire  and  tempest,  or  of  absolute  necessity. 

Rule  6. 
If  the  captured  property  be  not  a  vessel,  or  on  board  a 
vessel,  the  commissioner  shall  take  a  detailed  account  Of 
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the  particulars  thereof,  and  shaU  cause  the  same  to  be  de- 
posited, under  the  seals  as  aforesaid,  in  a  place  of  safety, 
there  to  abide  the  order  or  decree  of  this  court. 

ft 

RULB   7. 

If  no  notification  shall,  within  leasonable  time,  be  given 
by  the  captors,  or  by  any  person  in  their  behalf,  of  any  pro- 
perty which  may  be  brought  as  prize  within  this  district, 
and  the  commissioners,  or  either  of  them,  shall  become  in- 
formed thereof,  by  any  means,  it  shall  be  the  duty  of  the 
said  commissioners,  or  one  of  them,  to  repair  to  the  place 
where  such  property  is,  and  to  proceed  in  respect  to  the 
same  as  if  notice  had  been  given  by  the  captors. 

RtTLB    8. 

The  captor  shall  deliver  to  the  judge  at  the  time  of  such 
notice,  or  to  the  commissioner  or  commissioners,  when  he 
or  they  shall,  conformably  to  the  foregoing  .rule,  repair  to 
the  place  where  such  captured  property  is,  or  at  such  other 
time  as  the  said  commissioners,  or  either  of  them,  shall  re- 
quire the  same,  all  siich  papers,  passes,  sea-briefs,  charters, 
bills  of  lading,  cockets,  letters  and  other  documents  and  wri- 
tings as  shall  have  been  found  on  board  the  captured  ship, 
or  which  have  any  reference  to,  or  connection  with,  the 
captured  property,  and  which  are  in  the  possession,  custody, 
or  power  of  the  captors. 

Rule  9. 
The  said  papers,  documents,  and  writings  shall  be  regu- 
larly marked  and  numbered  by  a  commissioner,  and  the 
captor,  chief  officer,  or  some  other  person  who  was  present 
at  the  taking  of  the  prize,  and  saw  that  such  documents, 
papers  and  writings  were  found  with  the  prize,  must  make 
a  deposition  before  one  of  the  said  commissioners  that  they 
have  delivered  up  the  same  to  the  judge  or  commissioner  as 
they  were  found  or  received,  without  any  fraud,  subduction 
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or  embesszlement.  If  any  documents,  papers  or  writings, 
relative  to  or  connected  with  the  captured  property,  are 
missing  or  wanting,  the  deponent  shall,  in  his  said  deposi- 
tion, account  for  the  same  according  to  the  best  of  his  know- 
ledge, information  and  belief. 

Rule  10. 
The  deponent  must  further  swear,  that  if  at  any  time 
thereafter,  and  before  the  final  condemnation  or  acquittal  of 
the  said  property,  any  further  or  other  papers  relating  to  the 
said  captured  property  shall  be  found  or  discovered,  to  the 
know}edge  of  the  deponent,  they  shall  also  be  delivered  up^ 
or  information  thereof  given  to  the  commissioners,  or  to  this 
court,  which  deposition  shall  be  reduced  to  writing  by  the 
commissioner,  and  shall  be  transmitted  to  the  clerk  of  the 
court,  as  hereinafter  mentioned. 

RVLB  11. 

When  the  said  documents,  papers  and  writings  are  de- 
livered to  a  conmiissioner,  he  shall  retain  the  same  till  after 
the  examination  in  preparatorio  shall  have  been  made  by 
him,  as  is  hereafter  provided,  and  then  he  shall  transmit 
the  same,  with  the  same  aflSdavit  in  relation  thereto,  the 
preparatory  examinations,  and  the  information  he  may  have 
received  in  regard  t6  the  said  captured  property,  imder  cover, 
and  under  his  seal,  to  this  court,  addressed  to  the  clerk  there- 
of, and  expressing  on  the  said  cover  to  what  captured  pro- 
perty the  documents  relate,  or  who  claim  to  be  the  captors 
thereof,  or  from  whom  he  received  the  information  of  the 
capture,  which  said  cover  shall  not  be  opened  without  the 
order  of  the  court. 

Rule  12. 
Within  three  days  after  the  captured  property  shall  have 
been  brought  within  the  jurisdiction  of  this  court,  the  cap- 
tor shall  produce  to  one  of  the  commissioners,  three  or  four, 
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if -SO  many  there  be,  of  the  company  or  persons  who  were 
captured  with,  or  who  claim  the  said  captured  property,  and 
in  ciase  the  capture  be  a  vessel,  Ihe  master  and  mate  or  su> 
percargo,  if  brought  in,  must  always  be  two,  in  order  that 
they  may  be  examined  by  the  commissioner  in  preparato- 
ry, upon  the  standing  interrogatories. 

Rule  13. 
In  the  examination  of  witnesses  in  preparcUario,  the  com- 
missioner shall  use  no  other  interrogatories  but  the  standing 
interrogatories,  unless  Special  interrogatories  are  directed  by 
the  court  He  shall  write  down  the  answer  of  every  wit- 
ness separately  to  each  interrogatory,  and  not  to  several  in- 
terrogatories together ;  and  the  parties  may  personally,  or 
by  their  agents,  attend  the  examination  of  witnesses  before 
the  commissioners ;  but  they  shall  have  no  right  to  inter- 
fere with  the  examination,  by  putting  questions,  or  object- 
ing to  questions ;  all  objections  to  the  regularity  or  legality 
of  the  proceedings  of  the  commissioners  must  be  made  to 
the  court. 

Rule  14. 
When  a  witness  declares  he  cannot  answer  to  any  inter- 
rogatory, the  commissioner  shall  admonish  the  witness,  that 
by  virtue  of  his  oath  taken  to  speak  the  truth,  and  nothing 
but  the  truth,  he  must  answer  to  the  best  of  his  knowledge, 
or  when  he  does  not  know  absolutely,  then  to  answer  to  the 
best  of  his  belief  conceming  any  one  fact 

«  Rule  15. 

The  witnesses  are  to  be  examined  separately,  and  not  in 
presence  of  each  other,  and  they  may  be  kept  from  all  com- 
munication with  the  parties,  their  agents  or  counsel,  during 
the  examination.  The  commissioners  will  see  that  ev«ry 
question  is  und^stood  by  the  witness,  and  will  take  their 
exact,  clear,  and  explicit  answers  thereto :  and  if  any  wit- 
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ness  refuses  to  answer  atiaU^.or  to  answer  fully,  the  ex- 
amimng  commissioner  is  forthwith  to  certify  the  fact  to 
the  court, 

Rt7LE  16. 

The  captors  must  produce  all  their  witnesses  in  succes- 
sion, and  cannot,  after  the  commissioners  have  transmitted 
the  examination  of  a  part  of  the  crew  to  the  judge,  be  al- 
lowed to  have  others  examined  without  the  special  order  of 
the  court ;  and  the  examination  of  every  witness  shall  be 
begun,  continued  and  finished  in  the  same  day,  and  not  at 
different  times.  Copies  of  the  standing  interrogatories  shall 
not  be  returned  by  the  commissioner  with  the  examination, 
but  it  shall  be  sufficient  for  the  answer  of  the  witnesses  to 
refer  to  the  standing  interrogatories  by  corresponding  num- 
bers. 

Rule  17. 
Before  any  witness  shall  be  examined  on  the  standing  in- 
tqppogatories,  the  commissioner  shall  administer  to  him  an 
oath  in  the  following  form ;  "  You  shall  true  answer  make 
to  all  siich  questions  as  shall  be  asked  of  you  on  these  in- 
terrogatories, and  therein  you  shall  speak  the  whole  truth, 
and  nothing  but  the  truthj  so  help  you  God.''  If  the  wit- 
ness is  conscientiously  averse  to  swearing,  an  affirmation  to 
the  same  effect  shall  be  administered  to  him. 

Rule  18. 

Whenever  the  ship's  company,  or  any  part  thereof,  of  a 
captured  vessel,  are  foreigners,  or  speak  only  a  foreign  lan- 
guage, the  commissioner  taking  the  examination  may  sum- 
mon before  him  competent  interpreters,  and  put  to  them  an 
oath  well  and  truly  to  interpret  to  the  witness  the  oath  ad- 
ministered to  him,  and  the  interrogations  propoimded,  and 
well  and  truly  to  interpret  to  the  commissioners  the  answers 
given  by  the  witness  to  the  respective  interrogatories. 
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RULB    19. 

The  examination  of  each  witness  on  the  standing  interro- 
gatories shall  be  returned  according  to  the  following  form: 

"  Depositions  of  A.  B.,  a  witness  produced,  sworn  and  ex- 
amined in  j^reparatorio,  on  the day  of ,  in 

the  year ,  at  the  house  of ,  on  the  stand- 
ing interrogatories  established  by  the  District  Court  of  the 
United  States,  for  the^  southern  district  of  New  York.  The 
said  witness  having  been  produced  for  the  purpose  of  such 
examination  by  C  D.,  in  behalf  of  the  captors  of  a  certain 

ship  or  vessel  called  the ,  (or  of  certain  goods, 

wares  and  merchandise,  as  the  case  may  be.) 

"  1st.  To  the  first  interrogatory,  the  deponent  answers  that 
he  was  born  at -,  &c. 

"  2d.  To  the  second  interrogatory,  the  deponent  answers 
that  he  was  present  at  the  time  of  the  taking,  &c." 

Rule  20. 
When  the  interrogatories  have  all  been  answered  by  a  wit- 
ness, he  shall  sign  his  deposition,  and  the  commissioner  shall 
put  a  certificate  thereto  in  the  usual  form,  and  subscribe  his 
name  to  the  same. 

Role  21. 

No  person  having  or  claiming  any  interest  in  the  captured 
property,  or  having  any  interest  in  any  ship  having  letters 
of  marque  or  commissions  of  war,  shall  act  as  a  commissioner. 
Nor  shall  a  commissioner  act  either  as  proctor,  advocate  or 
counsel,  either  for  captors  or  claimants  in  any  prize  cause 
whatever. 

Rule  22. 

If  the  captain  or  prize  master  neglect  or  refuse  to  give  up 

and  deliver  to  the  commissioners  the  docimients,  papers  and 

writings  relating  to  the  captured  property,  according  to  these 

jules ;  or  refuse  or  neglect  to  produce,  or  cause  to  be  produced, 


COURT  RULES — N.  TT.  SOUTHERN  DISTRICT.  375 

witnesses  to  be  examined  in  preparatory^  within  three  days 
after  the  arrival  of  the  captured  property  within  the  jurisdic- 
tion of  this  Court,  or  sh^U  otherwise  unnecessarily  delay  the 
production  of  the  said  documents,  papers  or  writings,  the 
commissioners,  or  one  of  them  nearest  to  the  place  where 
the  captured  property  may  be,  or  before  whom  the  examina- 
tion in  preparatorio  may  have  been  already  begun,  shall 
give  notice  in  writing  to  the  delinquent  to  forthwith  produce 
the  said  documents,  papers  and  writings,  and  to  bring  for- 
ward his  witnesses,  and  if  he  shall  neglect  or  delay  so  to  do 
for  the  period  of  twenty-four  hours  thereafter,  such  commis- 
sioner shall  certify  the  same  to  this  Court,  that  such  proceed- 
ings may  therefor  be  had  as  justice  may  require. 

Rule  23. 

If  within  twenty-four  hours  after  the  arrival  within  this 
district,  of  any  captured  vessel,  or  of  any  property  taken  as 
prize,  the  captors  or  their  agent  shall  not  give  notice  to  the 
judge  or  a  conunissioner,  pursuant  to  the  provisions  herein 
made,  or  shall  not,  two  days  after  such  notice  given,  produce' 
witnesses  to  be  examined  in  preparatorio,  then  any  person 
claiming  the  captured  property  and  restoration  thereof,  may 
give  notice  to  the  judge  or  the  commissioners  as  aforesaid,  of 
the  an'ival  of  the  said  captured  property,  and  thereupon  such 
proceedings  may  be  had  by  the  commissioners  in  respect  to 
the  said  property,  and  relative  to  the  documents,  papers  and 
writings  connected  with  the  said  capture,  which  the  claim- 
ant may  have  in  his  possession,  custody  or  power,  and  rela- 
tive to  the  examination  of  witnesses  in  preparatorio,  as  near 
as  may  be,  as  is  before  provided  for  in  cases  where  the  cap- 
tors shall  give  notice  and  examine  in  preparatorio.  And  the 
said  claimant  may,  in  such  cases,  file  his  libel  for  restitution, 
and  proceed  thereon  according  to  the  rules  and  practice  of 
this  Court. 

Rule  24. 

As  soon  as  may  be  convenient  after  the  captured  property 
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shall  have  been  brought  -within  the  jurisdiction  of  thbsr  court, 
a  Ubcl  may  be  filed,  and  a  monition  shall  thereupon  be  is- 
sued, and  such  proceedings  shall  be  had  as  are  usual  in  con- 
formity to  the  practice  of  this  court  in  cases  of  vessels,  goods, 
wares  and  merchandise  seized  as  forfeited  in  virtue  of  any 
revenue  law  of  the  United  States. 

RuLB  25. 
In  all  cases  by  consent  of  captor  and  claimant,  or  upon 
attestation  exhibited  upon  the  part  of  the  claimant  only, 
without  consent  of  the  captor,  that  the  cargo  or  part  thereof 
is  perishing  or  perishable,  the  claimant  specifying  the  quan- 
tity and  quality  of  the  cargo  may  have  the  same  delivered 
to  him  on  giving  bail  to  answer  the  value  thereof  if  con- 
demned, and  further  to  abide  the  event  of  the  suit,  such  bail 
to  be  approved  of  by  the  captor,  or  otherwise  the  persons 
who  give  security,  swearing  themselves  to  be  severally  and 
truly  worth  the  sum  for  which  they  give  security.  If  the 
parties  cannot  agree  upon  the  value  of  the  cargo,  a  decree  or 
comihission  of  appraisement  may  issue  from  the  court  to 
ascertain  the  yalue. 

Rule  26. 
In  cases  where  there  is  no  claim,  an  affidavit  being  ex- 
hibited on  the  part  of  the  captor  of  such  perishing  or  per- 
ishable cargo,  specifying  the  quantity  and  quality  thereof, 
the  captor  may  have  a  decree  or  commisi^ion  of  appraise- 
ment and  sale  of  such  cargo,  the  proceeds  thereof  to  be 
brought  into  court,  to  abide  the  further  orders  of  the  court 

Rule  27. 
The  name  of  each  cause  shall  be  entered  by  the  clerk 
upon  the  calendar  for  hearing  in  their  order,  according  to 
the  dates  of  the  returns  of  the  'monitions,  and  lists  of  the 
causes  ready  for  hearing  are  to  'be  constantly  hung  up  in 
the  coinrt  room  and  clerk's  office  for  public  inspection. 
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Rule  28. 
In  all  cases  where  a  decree  or  commission  of  appraise- 
ment and  sale  of  any  ship  and  cargo,  or  either  of  them, 
shall  have  issued,  no  question  respecting  the  adjudication 
of  such  ship  and  goods,  or  either  of  them,  as  to  freight  or 
expenses,  shall  be  heard  till  the  said  decree  or  commission 
shall  be  returned,  with  the  account  of  sales,  and  the  proceeds 
according  to  such  account  of  sales  be  paid  into  court,  to 
•  abide  the  order  of  the  court  in  respect  thereto. 

Rule  29. 
After  the  examination  taken  in  preparatory  on  the  stand- 
ing interrogations  are  brought  into  the  clerk's  office,  and  the 
monition  has  issued,  no  further  or  other  examinations  upon 
the  said  interrogatories  shall  be  taken,  or  affidavits  received, 
without  the  special  directions  of  the  judge,  upon  due  notice 
given. 

Rule  30. 
None  but  the  captors  can,  in  the  first  instance,  invoke  pa- 
pers from  one  captured  vessel  to  another,  nor  can  it  be  done 
without  the  "special  mandate  of  the  judge ;  and  in  case 
of  its  allowance,  only  extracts  from  the  papers  are  to  be 
used. 

Rule  31. 

The  invocation  shall  only  be  allowed  on  affidavit  on  the 
part  of  the  captors,  satisfying  the  court  that  such  papers  are 
material  and  necessary. 

Rule  32. 
Application  for  permission  to  invoke  must  be  on  service, 
at  least  two  days  previously,  of  notice  thereof,  and  copy  of 
the  affidavit  on  the  claimants  or  their  agent,  (if  known  to 
^  in  this  port,)  and  after  invocation  allowed  to  the  captors, 
the  claimants,  by  permission  of  the  judge,  for  sufficient 

25 
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cause  shown,  may  use  other  extracts  of  the  same  papers  in 
explanation  of  the  parts  invoked. 

Rule  33. 
But  when  the  same  claimants  intervene  for  different  ves- 
sels, or  for  goods,  wares  or  merchandise,  captured  on  board 
different  vessels,  and  proofe  are  taken  in  the  respective 
causes,  and  the  causes  are  on  the  dockets  for  trial  at  the 
same  time,  the  captors  may,  on  the  hearing  in  court,  invoke 
of  course  in  either  of  such  causes  the  proofe  taken  in  any 
other  of  them ;  the  claimants,  after  such  invocation,  having 
liberty  to  avail  themselves  also  of  the  proofe  in  the  cause 
invoked. 

Rule  34. 
In  all  motions  for  commissions  and  decrees  of  appraise- 
ment and  sale,  the  time  shall  be  specified  within  which  it 
is  prayed  that  the  commissions  or  decrees  shall  be  made  re- 
turnable. 

Rule  35. 
The  commissioners  shall  make  regular  returns  on  the  days 
in  which  their  commissions  and  decrees  are  retiunable,  sta- 
ting the  progress  that  has  been  made  in  the  execution  of 
the  commission  or  decrees,  and  if  necessary,  praying  an  en- 
largement of  the  time  for  the  completion  of  the  business. 

Rule  36. 
The  commissioners  shall  bring  in  the  proceeds  which 
have  been  collected  at  the  time  of  their  returns ;  and  they 
may  be  required,  from  time  to  time,  to  make  partial  returns 
of  such  sums  only  as  are  necessary  to  cover  expenses. 

Rule  37. 
On  the  returns  of  commissions  or  decrees,  the  commis- 
sioners or  the  marshal  must  bring  in  all  the  vouchers  with- 
in their  control. 
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RtTLE  S8. 

All  moneys  brought  into  court  in  prize  causes,  shall  be 
forthwith  paid  into  such  Bank  in  the  city  of  New  York  as 
shall  be  appointed  for  keeping  the  moneys  of  the  court,  and 
shall  only  be  drawn  out  on  the  specific  orders  of  the  court 
in  favor  of  the  persons  respectively  having  right  thereto,  or 
their  agents  or  representatives  duly  authorized  to  receive 
the  same. 

Rule  39. 
At  every  stated  term  of  the  court,  the  clerk  shall  exhibit 
to  the  court  a  statement  of  all  the  moneys  paid  into  court  in 
prize  cases,  designating  the  amount  paid  in  each  particular 
case,  and  at  what  time. 

RULB  40. 

The  statement,  when  approved  by  the  court,  shall  be 
filed  of  ^record  in  the  clerk's  office,  and  be  open  to  the  in- 
spection of  all  parties  interested,  and  certified  copies  thereof 
shall  be  furnished  by  the  clerk,  on  request,  to  any  party  in 
interest,  his  proctor  or  advocate. 

RuLB  41. 

When  property,  seized  as  prize  of  war,  is  delivered  upon 
bail,  a  stipulation  according  to  the  course  of  the  a(]xniralty 
is  to  be  taken  for  double  its  value. 

Rule  42. 
Every  claim  interposed  must  be  by  the  parties  in  interest^ 
if  within  convenient  distance ;  or  in  their  absence,  by  their 
agent  or  the  principal  officer  of  the  captured  ship,  and  muQt 
be  accompanied  by  a  test  affidavit,  stating  briefly  the  facts 
respecting  the  claim  and  its  verity,  and  how  the  deponent 
stands  connected  with  or  acquired  knowledge  of  it.  The 
same  party  who  may  intervene  is  also  competent  to  attest 
to  the  affidavit. 
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Sin[«B  49. 
The  captoiEf  of  property  brought  in  or  held  as  prize^  or 
whkh  may  have  been  carried  into  a  foreign  port,  and  tbeze 
4kliyered  upon  bail  by  the  captors,  shall  fordiwiUi  libel  the 
same  in  fact,  and  sue  out  the  proper  process.  The  first  prcK. 
cess  m^y/at  the  election  of  the  party,  be  a  warrant  for  the 
arrest  of  the  property  or  person  to  compel  a  stipulation  to  a^ 
bide  the  decree  of  the  court,  or  a  monition. 

SuLfi  44. 
•  The  monitions  shall  be  made  returnable  in  twenty  days, 
and  if  the  property  seized  as  prize  is  in  port,  shall  be  served 
m  the  same  way  as  in  the  case  of  monitions  issued  on  l&e 
instance  side  of  the  court  of  admiralty,  on  seizures  for  for- 
feiture under  the  revenue  la^ys.  In  case  the  property  claim- 
ed as  prize  is  not  in  port,  then  the  monition  *is  to  be  served 
on  the  parties  in  interest,  their  agent  or  proctor,  if  known  to 
reside  in  the  district,  otherwise  by  publication  daily  in  one 
of  the  newspapers  of  this  city  for  fifteen  successive  days 
preceding  the  return  thereof 

KULE  45. 

Whenever  the  jurisdiction  of  the  court  is  invoked  upon 
matters  as  incident  to  prize,  except  as  to  the  distribution  of 
prize  money,  there  must  be  distinct  articles  or  allegations  in 
that  behalf  in  the  original  libel  or  claim  on  the  part  of  the 
party  seeking  relief  But  in  case  the  matters  have  arisen, 
or  become  known  to  the  party  subsequent  to  presenting  his 
libel  or  claim,  the  court  will  allow  him  to  file  the  necessary 
amendments. 

Rule  46. 
.    No  permission  will  be  granted  to  either  party  to  introduce 
further  proofs  until  after  the  hearing  of  the  cause  upon  the 
proofis  originally  taken. 
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Bple  47. 

In  case  of  captuures  by  the  public  aimed' vesseb  of  tbo 
United  States,  and  a  proceeding  for  condemnation  against 
the  property  seized  as  prize  jure  belli,  or  in  the  nature  of  a 
prize  of  war,  under  any  act  of  Congress,  the  name  of  the  offi- 
cer under  whose  authority  the  capture  was  made  must  be 
iiiserted  in  the  libel. 

Rule  48. 
A  decree  of  contumacy  may  be.  had  against  any  patty 
not  obeying  the  orders  or  process  of  the  court,  duly  served 
upon  him ;  and  thereupon  an  attachment  may  be  sued  out 
against  him.  But  no  constructive  service  of  a  decree  Of 
process,  viis  et  modis,  or  publica  citcUio,  will  be  sufficient, 
unless  there  has  been  a  publication  thereof  in  a  daily  paper 
in  this  city,  at  least  fifteen  days  immediately  preceding  the 
motion  for  an  attachment. 

Sole  49* 

When  damages  are  awarded  by  the  court,  the  party  enti- 
tled thereto  may  move  for  the  appointment  of  three  commis- 
sioners to  assess  the  same ;  two  persons  approved  by  the 
court  will  thereuj)on  be  associated  with  the  clerk  or  deputy 
clerk  of  this  court,  if  not  interested  in  the  matter,  whose 
duty  it  shall  be  to  estimate  and  compute  the  damages  in 
conformity  to  the  principles  of  the  decree,  and  return  a  spe- 
cific report  to  the  court  of  the  amount  of  damages,  and  the 
particular  items  of  which  they  are  composed. 

Rule  50. 
Any  party  aggrieved  may  have  such  assessment  of  damr 
ages  reviewed  in  a  summary  manner  by  the  court  before 
final  decree  rendered  thereon,  on  giving  two  days'  previous 
notice  to  the  proctor  of  the  party  in  whose  favor  the  assess- 
ment is  made,  of  the  exceptions  he  intends  taking,  and 
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causing  to  be  brought  before  the  court  the  evidence  given 
the  commissioners  in  relation  to  the  particular  excepted  to. 

.  Rule  51. 
Every  appeal  from  the  decrees  of  this  court  must  be  made 
within  ten  days  from  the  time  the  decree  appealed  from  is 
entered,  otherwise  the  party  entitled  thereto  may  proceed  to 
have  it  executed.  No  appeal  shall  stay  the  execution  of  a 
decree  unless  the  party,  at  the  time  of  entering  the  appeal, 
gives  a  stipulation,  with  two  sureties,  to  be  approved  by  the 
clerk,  in  the  sum  of  two  hundred  and  fifty  dollars,  to  pay 
all  costs  and  damages  that  may  be  awarded  against  him, 
and  to  prosecute  the  appeal  to  effect 

BuLE  52. 
If  the  party  appealing  is  afterwards  guilty  of  unreasona- 
ble delay  in  having  the  necessary  transcripts  and  proceed- 
ings prepared  for  removing  the  cause,  it  will  be  competent 
to  the  other  party  to  move  the  court  for  leave  to  execute  the 
decree  notwithstanding  the  appeal. 

BuLE  53. 
In  all  cases  of  process  in  rem  the  property  after  arrest  is 
deemed  in  the  custody  of  the  court,  and  the  marshal  cannot 
surrender  it  on  bail,  or  otherwise,  without  the  special  order 
of  the  court. 
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mDEX  TO  DISTRICT  COURT  RULES. 

Ral€ 
Abide  the  event,  when  causes  will  be  ordered  to  abide  the  event  of  otherB.104 

Advocates,  who  admitted 164 

Amendments,  how  to  be  connected  with  the  pleading  amended 7 

Answer^  when  to  be  treated  as  a  plea 78 

^  when  costs  of,  not  taxable 79,  90 

proceedings  when  one  is  required  of  a  new  party  not  interested.  .80 

when  and  how  general  issue  to  be  taken  by 83 

effect  of  when  sworn  to,  and  when  need  not  be  sworn  to 87 

when  deemed  to  be  admitted  tme  by  libellant 88 

when  to  be  put  in  and  filed 80 

on  the  part  of  the  United  States  not  to  be  sworn  to,  or  excepted 

to  for  insufficiency ; 01 

in  personam^  when  may  be  treated  as  a  nullity OS 

of  a  party  out  of  the  United  States,  how  sworn  to OS 

Appeal,  on  justification  of  stipulators ' 37 

from  what  decrees  to  be  made 151 

form  of,  and  within  what  time  to  be  made ^ 16$ 

security  for  costs  on 153, 154 

when  decree  may  be  executed  after 153, 165 

when  proceedings  to  be  transcribed  on 165 

Appraisement,  proceedings  on 60,  61,  63,  63, 64,  66,  07 

Assessment  of  damages  by  clerk  or  assessors,  and  proceedings  on. .  128, 135 

Attachment  in  personam,  how  obtained 17,  10 

in  rem  on  return  of  non  est  to  process  in  personam 95 

foreign 25 

proceedings  on , 97 

to  compel  appearance,  how  dissolved 96 

Attorneys,  who  admitted 164 

Bail,  amount  of,  and  when  may  be  ordered  by  the  clerk 17 

.  when  mandate  of  jiidge  required  to  hold  to 16, 183 

to  the  marshal,  form  of 91 

effect  of  when  filed 96 

what  deemed  a  compliance  with  the  stipulation 94 

how  put  in  and  justified  in  informations 190 

Bonding  property,  how  effected 41 

Calendar,  when  cause  may  be  put  upon,  instaiUer  on  issue  formed .85 

Calumny,  oath  of  not  to  be  required 109 

Chum,  what  to  form  a  general  issue 89, 180 

when  to  be  put  in  and  filed 89, 180 

of  a  party  out  of  the  United  States,  how  sworn  to 93 

Claiffiant,  who  entitled  to  appear  as.... ••74 
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Rule 

Co-libellants,  proceedings  to  join  as /.  .8, 10 

costs  on  proceedings  to  join  as 8 

when  to  give  security  for  costs 9 

Oommission  to  take  testimony 105,  118 

Ck>nsolidation  of  causes,  when  ordered 103 

Contumacy,  decree  for,  when  obtained. .96 

Costs,  not  allowed  on  proceedings  to  make  co-libellants 8 

stipulation  for ' 17 

of  pleadings,  limited 77,90,  169, 178, 176,  177 

of  answer,  when  not  taxable * « . .  .79,  90 

ef  officers  of  court,  when  to  be  paid  into  court 66,  68  . 

of  disinterested  party  required  to  answer 80 

to  be  paid  under  order  of  court  to  be  taxed  and  filed ISO 

by  whom  to  be  taxed 160,  161 

OouBsellors,  who  admitted 164 

Defendant  in  personam^  when  discharged  pendente  lUe 81 

Default,  decree  upon 35 

Demurrer,  when  general  issue  may  be  used  instead  of 81 

depositions  in  perpetuam  rei  memoriam^  before  whom  and  how  taken ....  119 

^ceptiona,  when  unnecessary 76 

when  not  allowed 91 

when  to  be  filed,  and  proceedings  thereon 94,  95,  96,  97,  96 

to  answers  to  interrogatories  by  parties 101 

General  issue,  how  formed  by  a  claim ;  .83 

how  formed  by  an  answer 83 

when  may  be  joined,  in  place  of  a  demurrer ^  .84 

proceedings  on,  formed  in  open  court  on  return  of 

process 85,  86 

Guardian  ad  litem 141 

In  fomuL  pauperis^  suits 143 

&digent  suitors,  bail  stipulations  to  be  mitigated  for 144 

thformations,  how  to  be  drawn 1, 181 

when  in  rem  and  in  personam  in  one  suit 181 

when  not  to  be  sworn  to 5 

what  process  to  be  issued  on 183 

how  reformed  or  amended 185, 186 

practice  in,  in  common  law  and  admiralty  cases ....  184, 190 

when  mandate  of  judge  required  on,  for  bail 188 

Interest  to  be  paid  in  certain  cases 71 

•Interlocutory  orders,  when  to  become  absolute 41 

tnbrrogatories  to  parties 99,  100,  tOl 

^vbdgmentSf  by  whom  to  be  signed 160, 161 

in  favor  of  United  States,  how  satisfied  of  record 168 

Justification  of  sureties  to  stipulations 91 
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Rale 

filbeis,  hov  to  be  drawn l 

to  be  filed  before  process  issues •^ d 

when  to  be  veri^ed  by  oath 3 

.  by  whose  oath  to  be  verified 4,  93 

n^hen  need  not  be  yerified  by  oath 5 

to  be  fairly  engrossed 6 

.when  dismissed  on  motion 136 

of  review,  when  to  be  filed 157 

itorahal,  proceedings  against  when  bail  is  not  perfected .93 

how  compelled  to  return  process 39 

how  to  dispose  of  money  in  his  hands 158 

his  fees  regulated 49,50,51,52,63 

Ifote  of  issue,  contents  of,  and  when  to  be  filed 12S 

IfMice  of  application  to  bond  property 41 

of  application  to  appraise  property 60,  61 

of  arrest  of  property 46,  ITU 

of  sale  of  property 47,  ^ 

of  motion  to  dismiss  libel 13? 

of  hearing,  when  not  necessary 85 

of  trial,  &c.,  for  what  time  given 120 

when  to  be  served 131 

Hbtice  of  hearing,  when  may  be  given  by  respondent 123 

in  lieu  of  replication,  when  may  be  given 88 

of  filing  claim  or  answer 89 

Plurty  claimant,  who  entitled  to  appear  as  74 

Parties  to  suit,  proceedings  to  make  new  148, 149, 150 

Paying  money  into  court .66 

^riahable  articles,  how  sold 'i 187 

Petitory  suits,  regulated  in  certain  cases « 70 

Petitions,  how  to  be  drawn 1 

IMtians,  when  need  not  be  sworn  to  6 

to  be  made  co-libellants 8,  10 

Pleadings,  to  be  filed  without  leave  of  the  court 75 

^eas,  special,  when  not  necessary  7V 

in  information,  when  filed,  form  and  kinds  of 188,  18^ 

Process,  against  goods  in  the  hands  of  third  persons .28,  29, 30|,  31* 

return  to '.. 32, 3i 

proceedings  when  returned  "  served  peisonallj"  . . . ; 18, 5f 

proceedings  when  not  served  personally 19, 20 

when  to  issue 9 

what  to  state  * 17 

when  returnable 11 

to  commence  suits 13, 14, 15 

on  informations 189- 
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Sole 

Process,  amoant  of  bail  to  be  taken  upon 17 

when  to  have  mandate  of  the  jndge 16 

when  to  issue  without  mandate  of  the  jndg^ 17 

returnable  when  court  is  not  in  session 34 

when  libellant  to  show  cause  why  it  should  not  be  vacated 36 

amount  to  be  attached  under,  how  limited 54 

amount  of  on  stipulation,  how  modified 59 

kind  of,  allowed 146,  147 

^rotJuein  ami 143 

Proctors,  how  admitted 164 

Proclamations,  three  abolished 35 

Property  in  custody,  how  discharged  69,  70 

Rehearing,  when  granted 156 

Replication,  when  to  be  filed 88 

Review,  Ubel  of,  when  filed 157 

Rules  which  may  be  entered  in  vacation 163 

Sessions,  special,  when  held,  and  for  trial  of  what  causes. .  12,  138,  139, 140 

Stipulation,  for  costs,  when  to  be  given 17 

to  marshal,  condition  of 31 

to  marshal,  when  deemed  satisfied 34 

before  whom  taken  37 

sureties  to,  how  to  justify 37 

when  modified  144 

in  personam,  condition  of 38 

Stipulations,  amount  of 39 

motion  to  increase  the  amount  of,  or  for  better  sureties 55 

mitigation  of  amount  of 40, 144 

for  costs 44,  45,  59 

for  value,  condition  of 43, 69 

to  be  registered '. , 43 

when  may  be  enforced 56,  lA 

m  personam,  how  stipulators  discharged 58 

to  marshal,  ^  "  "  57 

Stipulations,  by  whom  to  be  executed 69 

Summary  proceedings  regulated 165, 179 

Supplementary  matters,  how  connected  with  original  pleading 7 

Tender : 73,73 

Verification  of  pleadings,  when  required 3 

by  whom 4, 93 

-when  not  required   5 

Vwa  voce  testimony,  how  taken 134,  I5S5 

notes  of,  how  to  be  corrected 136, 1S7 
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INDEX  TO  RULES  IN  PRIZE  CAUSES. 

Rule 

AmendmeHts  to  libel,  when  allowed 46. 

Appeals,  when  to  be  made 51 

Afisessment  of  damages  .  i 49,  50 

Calendar,  order  of  patting  causes  on : 97 

Claim 4S 

Commissioners  to  examine  witnesses  in  preparatoriOf  their  commission  ...  I 

to  see  that  the  prize  vessel  is  safely  moored 3 

to  see  if  bulk  has  been  broken,  and  when 4 

to  see  if  boxes,  dtc.  have  been  opened,  and  if  proper- 
ty has  been  taken   4 

not  to  leave  the  property  until  it  is  secured  and  sealed  ....  5 

seals  not  to  be  removed  without  order  of  court 5 

to  take  account  of  property,  and  how  to  secure  it  6 

duties,  when  no  notice  is  given  by  captors 7 

who  may  act  as ^ 31 

may  not  act  as  proctor,  counsellor,  or  advocate 31 

of  appraisement  and  sale,  their  duties 35,  36,  37 

Contumacy,  decree  of,  when  and  how  may  be  obtained 48 

]>amages,  how  and  by  whom  assessed 49 

Decree  of  contumacy,  when  and  how  may  be  obtained 48 

when  may  be  executed  after  appeal 53 

Deposition,  as  to  papers  to  be  taken  by  conmiissioners  9, 10 

how  to  be  disposed  of 11 

form  of,  by  the  witness  in  prepa/ratorio 19,  30 

Examination  of  witnesses,  how  to  be  conducted 13,  30 

who  may  attend 13 

when  closed  39 

Expenses,  q9estions  concerning,  when  to  be  determined 38 

Freight,  questions  concerning,  when  to  be  determined 38 

Invocation  of  papers,  &c.,  from  one  vessel  to  another 30,  33 

Libel,  for  restitution,  when  may  be  filed 33 

by  captors,  when  to  be  filed,  and  proceedings  thereon 34,  43 

contents  of,  and  when  may  be  amended 45 

on  capture  by  public  armed  vessel  of  the  United  States 47 

Money  in  court,  how  to  be  disposed  of 38 

report  of 39,  40 

Motions  for  commissions,  or  decrees  of  appraisement  or  sale 34 

Notice  of  arrival  of  prize 3,  83 

Oath,  to  be  administered  to  witnesses  17 

to  be  administered  to  interpreter 18 

Papers,  &pC.,  when  to  be  delivered  to  the  commissioners 8 
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Papers,  d[«..  to  be  marked 9 

how  to  be  disposed  of 11 

proceedings  when  captors  refuse  or  neglect  to  give  up 23 

invocation  of,  from  one  yessel  to  another .30,  38 

Fferishable  property,  how  disposed  of 35,  ST 

Ptoeess 43,44 

ftoo&,  additional,  when  not  allowed * 46 

PIroperty  in  custody  not  to  be  delivered  except  by  order  of  court 53 

when  deemed  tobe .....53 

Stipulation  for  value w ; 41 

on  appeals 51 

Witnesses,  when  to  be  produced  before  commissioners 13 

how  examination  of,  tobe  conducted 13,90 
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ON  APPBALS. 

An  appeal  can  be  taken  from  no  other  than  final  deoxees; 

Rule  117. 

A  decree  shall  be  deemed  final  when  in  a  state  for  ez»- 
<;ation  without  further  action  of  the  court  below. 

RutE  118. 
EJvery  appeal  to  the  Circuit  Court,  in  a  cause  of  admiral- 
ty and  maritime  jurisdiction,  shall  be  in  writing,  signed  by 
the  party,  or  his  proctor,  and  delivered  to  the  clerk  of  the 
District  Court,  from  the  decree  of  which  the  appeal  shall 
be  made :  and  it  shall  be  returned  to  the  court,  with  the 
necessary  documents  and  "proceedings,  within  twenty  dayi^ 
and  by  the  first  day  of  the  term  next  after  the  delivery 
thereof  to  the  clerk,  imless  a  longer  time  is  allowed  by  the 

judge. 

• 

RULB  119. 

The  appeal  shall  briefly  state  the  prayers,  or  allegations, 
of  the  parties  to  the  suit,  in  the  District  Court,  in  the  pro- 
ceedings in  that  court,  and  the  decree,  with  the  time  of  ren- 
dering the  same.  It  shall  also  state  whether  it  is  intended, 
oa  the  appeal,  to  make  new  allegations,  to  pray  different 
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reliel^  or  to  seek  a  new  decision  on  the  facts,  and  the  appel- 
lants shall  be  concluded  in  this  behalf  by  the  appeal  filed. 

RULB  120. 

A  copy  of  the  appeal  shall,  at  the  same  time,  be  served 
on  the  proctor  of  the  appellees,  in  the  court  below.  And  an 
affidavit,  of  the  due  service  of  such  copy,  shall  be  filed  with 
the  appeal.  And  no  process,  or  order,  shall  be  necessary  to 
bring  the  appellees  into  this  court. 

Rule  121. 
If  in  the  appeal,  it  shall  not  be  intended  to  make  new  al- 
legations, to  pray  different  reUef,  nor  seek  a  new  decision  of 
the  facts,  then  the  pleadings,  evidence,  and  decree,  in  the 
District  Court,  with  the  ^stipulations  in  the  cause,  and  the 
clerk's  account  of  the  funds  in  court,  in  the  cause,  if  any, 
shall  be  certified  to  this  court  with  the  appeal  But  in  all 
cases  the  statement  of  facts  agreed  between  the  parties,  or 
settled  by  the  judge  of  the  District  Court,  and  on  file,  ac- 
cording to  the  practice  of  that  court,  may  be  certified  in  the 
place  of  the  evidence  at  large. 

Rule  122. 
If  it  shall  be  intended  to  seek  only  a  new  decision  of  the 
facts,  then  the  pleadings  of  the  parties,  with  the  stipulations 
in  the  cause,  and  the  clerk's  accoimt  of  the  funds  in  court,  if 
any,  and  the  exhibits  and  depositions  in  the  cause,  shall  be 
certified  to  this  court  with  the  appeal.  But  the  proofs  need 
not  be  certified,  unless  specially  required  by  the  appellant, 
or  order.ed  by  this  court. 

Rule  123. 

If  it  shall  be  intended  to  make  new  allegations,  or  to  seek 

new  relief,  then  the  return  to  the  petition  of  appeal  shall 

only  contain  copies  of  the  process  issued  upon  the  libel,  and 

of  the  retum  thereof,  the  account  of  the  clerk  of  the  funds 
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in  court,  in  the  cause,  the  depositions  and  exhibits,  and  the 
stipulations  in  the  cause. 

,  Rule  124. 

The  appellant  shall  cause  the  notice  of  appeal,  and  an 
affidavit  of  the  service  of  a  copy  thereof,  with  the  documents 
required  to  be  returned  with  the  appeal,  to  be  filed  in  this 
court  within  four  days  after  the  return  is  completed  by  the 
clerk,  otherwise  the  appeal  shall  not  be  received,  and  shall 
be  deemed  deserted ;  and  a  certificate  in  this  behalf  shall  be 
made  to  tjie  court  from  which  the  appeal  is  made,  which 
may  proceed  to  execution  of  its  decree. 

Rule  125. 
This  court  shall  be  deemed  possessed  of  the  cause,  firom 
the  time  of  fiUng  the  appeal,  with  the  documents  required 
to  be  returned  therewith,  in  this  eourt. 

Rule  126. 
K  the  appellee  does  not  enter  his  appearance,  within  the 
two  first  days  in  term,  succeeding  the  filing  the  appeal,  and 
proceedings,  and  affidavit  of  service  of  notice  thereof  on  him, 
the  appellant  may  proceed  ex  'parte  in  the  cause,  and  have 
such  decree  as  the  nature  of  the  case  may  demand. 

Rule  127. 
No  answer,  or  issue,  need  be  given  to  the  appeal.     Each 
party  may  notice  the  cause  for  hearing,  for  the  term  to  which 
the  appeal  is  made  (if  made  in  term  time),  or  if  made  in 
vacation,  for  the  term  next  succeeding. 

Rule  128. 
A  writ  of  inhibition  will  be  awarded,  at  the  instance  of 
the  appellant,  when  circumstances  require,  to  stay  proceed- 
ing in  the  court  below ;  notice  of  such  application  having 
been  pteviously  given. 
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A  mandamus  may  in  like  maimer  be  obtained  to  oouqpel 
a  return  of  the  appeal  when  unreasonably  delayed  by  the 
clerk,  or  court  below.  * 

Rule  130. 
If  the  appellee  shall  have  any  cause  to  show  why  new 
allegations,  or  proofs,  should  not  be  offered,  or  new  relief 
prayed,  on  the  appeal,  he  shall  give  four  days'  notice  thereof 
and  serve  a  copy  of  the  affidavit  containing  the  cause  in- 
tended to  be  shown :  and  such  cause  shall  be  shown  within 
the  two  first  days  of  the  term ;  otherwise  the  appeal  shall 
be  allowed  according  to  its  terms. 

Rt7LBl31. 

If  new  allegations  are  to  be  made,  or  different  relief  prayed, 
in  this  court,  then  the  libellant  in  the  District  Court  sha.ll 
exhibit,  in  this  court,  a  libel,  on  oath  within  ten  days,  to 
which  the  adverse  party  shall,  in  twenty  days,  answer  on 
oath,  subject  in  each  case  to  the  extension  of  those  periods, 
by  order  of  either  of  the  judges  of  this  court ;  and  on  a  de- 
fault on  this  behalf,  the  court  will,  on  motion,  without  notice, 
make  such  order  for  finally  disposing  of  the  cause,  on  the 
default  of  the  party,  as  the  nature  of  the  case  may  require. 

Rule  132. 
After  the  libel  and  answer,  whether  newly  filed  in  this 
court,  or  certified  from  the  District  Court,  shall  be  filed  in 
this  court,  the  cause  shall  be  proceeded  in  to  a  hearing,  as  in 
other  cases.  But  where  interrogatories  have  been  answered 
in  the  District  Court,  or  written  testimony  taken,  the  same 
may  be  used  in  this  court 

Rule  133. 
The  appellee  may  move  this  court  to  have  the  decree 
made  in  the  District  Court  carried  into  effect,  subject  to  the 
judgment  of  this  court,  or  of  the  Supreme  Court  on  appeal, 
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wpoii  grrmg.hiB  own  stipidaliaa  to  ubide  tod  peorfdrm  the 
decree  of  Mch  ^sottrts :  and  this  ootart  will  make  saichtxiddli^ 
tmless  the  appellatii;  shall  giye  security  ty  the  stipulaticm'of 
himself,  and  competent  sureties,  for  payment  of  all  dama^te 
and  costs,  on  the  appeal  in  this  court,  and  in  the  Supreme 
Court,  in  such  sums  as  this  coiut  shall  direct 

Rule  134. 
Incases  where  an  appeal  shall  lie  from  the  decree  of  this 
court,  the  final  decree  shall  not  be  executed  until  ten  days 
shall  have  elapsed  from  the  pronouncing  or  filing  of  the  de- 
cision of  the  court. 

BuLS  135. 
When  appeal  shall  be  made  from  the  decree  of  this  court, 
the  appellant  shall,  within  four  days  from  the  pronouncing 
or  fiUng  of  such  decision,  unless  further  time  is  allowed  by 
the  judge,  make,  and  serve  on  the  adverse  party,  a  statement 
of  the  testimony  on  the  trial,  excepting  such  evidence  as 
was  in  writing,  which  shall  be  properly  referred  to  therein. 
The  party  on  whom  the  same  shall  be  served  shall,  in  foiqr 
days  after  such  service,  propose  amendments  thereto,  or  the 
statement  shall  be  deemed  acquiesced  in,  and  the  statement 
and  amendments,  unless  acquiesced  in,  shall  be  submitted 
by  the  appellant  to  the  judge,  in  four  days  afterwards,  for 
settlement ;  and  the  same,  when  settled,  shall  be  engrossed 
by  the  clerk,  and  with  the  written  evidence,  shall  be  deemed 
the  proofs  on  which  the  decree  is  made,  and  shall  operate 
as  a  stay  of  further  proceedings  in  this  court. 

Rule  IBS. 

In  all  cases,  in  civil  causes  of  admiralty  and  maritime 
jurisdiction,  not  expressly  provided  for  by  the  foregoing 
Rules  of  this  Court,  the  Rules  of  Practice  of  the  District 
Court  for  the  Southern  District  of  New  York,  being  in  force 

26 
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at  the  time,  and  whether  established  before  or  after  these 
Rules,  (not  being  inconsistent  with  these  Rules,)  aie 
adc^ted,  and  are  to  be  received  as  Rules  of  Practice  in 
thisCkiurt 
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CIRCUIT    COURT. 


NORTHERN  DISTRICT  OF  NEW  YORK. 


Rfdes  of  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York,  regulating  appeals  from 
the  District  Court— June  Term,  1848. 

I. 

*  The  transcript  to  be  sent  to  this  court,  on  appeal  thereto 
from  a  sentence  or  decree  of  the  District  Court,  may  be  cer- 
tified by  the  clerk  of  the  latter  court,  under  his  hand  and 
the  seat  of  the  Court 

n. 

Eight  days'  notice  of  hearing  on  appeal  shall  in  all  cases 
be  given,  by  the  service  thereof  on  the  adverse  party,  or  on 
his  proctor. 

IIL 

When  an  appeal  from  a  decree  of  the  District  Court  is 
interposed  twenty  days  before  the  next  stated  session  of 
this  court,  it  may  be  noticed  for  hearing  at  such  session  by 
either  party.  • 

IV. 

When  an  appeal  from  a  decree  of  the  District  Court  is 
interposed  less  than  twenty  Abljb  befinre  the  next  stated  ses- 


sioa  of  this  court,  the  appellee  may,  at  his  option,  notice  the 
cause  for  hearing  at .  such  session,  on  the  first  or  other  day 
thereof;  or  have  the  cause  continued  until  the  next  stated 
session. 

V. 

Transcripts  of  the  depositions  taken  in  any  cause,  in  the 
District  Coiabrt,  acoor£ng  to  law — whether  de  bene  esse  un- 
der the  acts  of  Congress,  or  on  commission — and  read  at  the 
hearing  of  the  cause  in  that  court,  may  be  transmitted  to 
this  court  on  appeal,  and  read  by  either  party  as  evidence 
at  the  hearing  of  the  cause  in  this  court. 

VI. 
A  copy  of  the  nofm  taken  hy  the  judg^  or  wo&et  his  di- 
rection by  the  clerk,  of  the  District  Court,  of  the  evidence 
of  witnesses  examined  orally  therein,  shall  be  certified  and 
transmitted  to  this  court  on  appeal,  along  with  the  trans- 
cript of  the  record  and  other  proceedings  in  the  cause,  and 
shall  be  admitted  to  prove  the  evidence  given  by  such  wit- 
nesses; but  nothing  herein  contained  shall  be  construed 
to  abridge  the  right  of  the  parties  to  re-examine  such  wit- 
nesses in  this  court,  if  they  shall  see  fit  to  do  so. 
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DISTRICT   COURT, 


irORTHSatN  DiSTRICl*  OF  NSW  YORK. 


Rules  of  Practice  of  the  District  Court  of  the  United  StcUes 
for  the  Northern  District  of  New  York,  in  causes  arising 
under  the  Act  of  Congress^  entitled  ^^An  Act  extending  the 
Jurisdiction  of  the  District  Courts  to  certain  cases  upon 
the  Lakes  -and  navigable  waters  connecting  the  same^ 
passed  February  26,  1845,  and  in  causes  of  Admiralty 
and  Maritime  Jurisdiction  other  than  those  of  municipal 
seizure, — Jtdy,  Term^  1848. 

1. 

The  "  Rules  of  Practice  of  the  Courts  of  the  United  States, 
in  causes  of  Admiralty  and  Maritime  jurisdiction,  on  the 
instance  side  of  the  court,"  prescribed  by  the  Supreme  Court 
of  the  United  States,  at  the  January  Term,  1845,  are  under- 
stood to  be  obligatory  on  this  court,  in  all  causes  arising  un- 
der the  act  of  Congress,  entitled  "  An  Act  extending  the  ju- 
risdiction of  the  District  Counts  to  certain  cases  upon  the 
lakes  and  navigaUe  waters  connecting  the  same,''  passed 
February  26th,  1846;  and  the  said  Rules  are  hereby  de- 
clared to  be  Rules  of  Practice  in  this  court,  in  exercising,  the 
jurisdiction  conferred  by  the  s&id  act. 

A  special  session  of  the  court  will  be  held  at  Auburn  on 
the  first  Tuesday  of  every  week,  at  ten  o'clock  in  the  foie- 


noon ;  at  wbkii  special  sessions  all  process  must  be  made 
returnable,  and  all  proceedings  must  be  had,  except  trials  by 
jury,  which  will  not  be  held  without  a  special  order  of  the 
judge  for  that  purpose^  except  at  a  stated  term.  And  in  case 
of  the  non-attendance  of  the  judge  at  the  time  hereby  ap- 
pointed, or  at  any  other  time  which  may  by  special  order 
be  appointed,  for  any  special  session  of  the  court,  all  process 
and  proceedings  shall  be  continued,  without  prejudice,  to 
the  next  special  session,  or  to  some  earlier  day  for  that  pur- 
pose appointed  by  the  judge. 

3. 

All  process  shall  bear  test  of  the  day  on  which  it  is  sealed, 
and  shall  be  made  returnable  before  the  judge  at  Auburn, 
on  Tuesday  of  the  week  next  after  the  test  thereof,  or  of 
some  succeeding  week. 

4- 
The  newspaper  called  the  Buffalo  Com/merdcd  Advertiser^ 
printed  at  the  city  of  Buffalo,  is  hereby  designated,  in  pur- 
suance of  Rule  IX.  of  the  Rules  of  Practice  in  admiralty 
and  maritime  causes  prescribed  by  the  Supreme  Court,  as 
the  newspaper  in  which  all  notices  shall  be  printed,  which 
are  by  the  said  rule  required  to  be  published  in  a  newspa- 
per, in  all  suits  in  reniy  in  which  the  arrest  of  the  vessel, 
goods,  or  other  thing  proceeded  against,  has  been  made  at 
or  within  the  collection  district  of  Buffalo  Creek. 

5. 

The  Cayuga  County  Bank,  in  the  village  of  Auburn,  is 
hereby  designated,  in  pursuance  of  Rule  XLII.  of  the  same 
Rules,  as  the  place  of  deposit  for  moneys  paid  into  court. 

6. 

Libels,  answers,  and  all  other  pleadings  and  papers  to  be 
filed,  shall  be  so  plainly  written  as  to  be  readily  legible,  and 
shall  be  free,  to  all  reasonable  extent,  from  interlineations 
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and  erasures ;  and  it  shall  be  the  duty  of  the  clerk  to  reject 
all  papers  delivered  to  him  to  be  filed,  which  are  not  in  con- 
formity with  this  rule. 

7. 

All  libels  pra3ring  process  of  arrest,  whether  in  rem  or  in 
personam,  shall  be  verified  by  the  oath  or  solemn  affirma- 
tion of  the  libellant,  unless,  for  sufficient  cause  shown,  such 
oath  or  affirmation  shall  be  dispensed  with  by  the  special 
order  of  the  judge.  And  all  libels,  answers  and  other  plead- 
ings shall  be  signed  by  the  party  in  his  own  proper  hand- 
writing, and  in  like  manner  by  the  proctor  for  the  party  in 
w^hose  behalf  they  are  filed,  unless,  for  special  cause  shown, 
such  signature  shall  be  dispensed  with  by  leave  of  the 
court. 

8. 
In  suits  in  rem,  the  mesne  process  shall  be  served,  and 
the  required  notices  given,  at  least  fourteen  days  before  the 
return  day  of  the  process,  imless  a  shorter  time  shall  be  pre- 
scribed by  special  order,  founded  upon  the  exigencies  of  the 
particular  case. 

9. 

All  process,  and  all  notices  for  publication  in  a  newspa- 
per, in  pursuance  of  Rule  IX.  of  the  Rules  of  Practice  in 
admiralty  and  maritime  causes,  prescribed  by  the  Supreme 
Court,  shall  be  drawn  up  by  the  clerk ;  and  no  process,  ex- 
cept subpcenas,  shall  be  issued  by  him  in  blank. 

10. 
The  notice  mentioned  iJ  the  last  preceding  rule  shall  con- 
tain the  title  of  the  suit,  a  summary  statement  of  the  cause 
of  action,  the  amount  claimed  by  the  libellant,  and  the  day 
and  place  fixed  for  the  return  of  the  process  ;  and  shall  have 
the  name  of  the  proctor  of  the  libellant,  and  that  of  the 
marshal,  or  of  his  deputy,  by  whom  the  arrest  shall  have 
been  made,  suffixed  thereto. 


The  amounl  of  lh0  debt  or  duma^s.  f<)r  wbkta  the  acliaik 
is  brought  shall  be  stated  in  the  libel,  Hiiid^  with  Ika  addiN 
tion  thereto,  for  costs,  of  $25Q,iii  a  suit  in  renif  and  of  $100 
in  a  suit  in  personavh  9hall  be  endorsed  on  the  mesxyQtxo- 
ce^,  thus :  <<  Action  for  $        ." 

12. 

When  the  libellant  is  not  a  resident  of  the  district,  he  shall, 
at  the  time  of  commencing  his  suit,  give  a  bond  or  stipula- 
tion, with  one  or  more  sufficient  sureties,  in  the  sum  of  at 
least  one  hundred  dollars,  if  the  suit  is  in  personam ;  and  in 
the  sum  of  at  least  two  himdred  and  fifty  dollars,  if  the  suit 
be  in  rem — conditioned  that  he  will  appear  from  time  to 
time,  and  abide  by  all  orders,  interlocutory  and  final,  of  the 
court,  and  pay  the  costs  and  expenses,  if  any,  which  shall 
be  awarded  against  him  by  the  final  decree  of  this  court,  or 
of  any  appellate  court :  Prfwided,  however,  that  this  regula- 
tion shall  not  extend  to  suits  for  seamen^s  wages,  nor  to  suits 
for  salvage  when  the  salvors  have  cpme  into  port  in  posses- 
sion of  the  property  libelled. 

13. 
In  all  cases  not  embraced  within  the  last  preceding  rule^ 
90;  motion  of  the  defendant  or  claimant,  the  court  wil]^  in  its 
discretion,  direct  the  libellant,  on  pain  of  dismjissing  hia. 
libel,  to  give  the  like  security. 

instead  of  the  security  specified  in  the  two  last  preceding 
nAea,  the  party  from  whom  it  is  required  may,  at  his  option^ 
defx}sit  in  court,  a  sum  of  money  of  the  like-  amount 

15. 

If  iu;  any  C9^&  a  libel  shall  be  filed  in  behalf  of  a  libellant 
who  is  not  a  resident  within  the  distri^^t,,  before  seeurity  for 
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costs  and  expenses  shall  be  filed  as  required  hy  Rule  XII., 
die  proctor  fcnr  such  libeHant  shall  be  liable  for  sodi  costs 
and  expenses  to  the  amount  specified  in  the  said  rule)  nai& 
sueh  security  riiail  be  filed ;  and  the  payment  thereof  may  b» 
enforced;  by  summary  process  m  personam  against  siicb 
proctcNT. 

16. 

When  a  proctor  is  retained  to  defend  in  any  suit,  before 
the  return  day  of  the  mesne  process  therein,  who  resides  or 
has  his  place  of  business  more  than  three  miles  from  the 
clerk's  office,  and  not  more  than  three  miles  from  the  resi« 
d^v^e  or  place  of  business  of  die  proctor  for  the  UbeUant, 
such  proctor  for  the  defendant  may,  at  any  time  before  the* 
return  day  of  the  process,  serve  a  notice  of  his  retainer  on 
the  proctor  for  the  libellant ;  and  it  shall  thereupon  be  the 
duty  of  the  proctor  for  the  libellant,  without  delay,  to  serve 
on  the  proctor  for  the  defendant  a  copy  of  the  libel  on  file. 

17. 

When  the  defendant's  answer,  or  any  other  {heading  sub- 
sequent to  the  libel,  is  put  in  by  being  simply,  filed  in  the 
clerk's  c^ce,  instead  of  being  given  in  open  court,  in  pre- 
sence of  the  proctor  or  advocate  for  the  adverse  party,  a  copy 
thereof,  with  notice  of  the  time  of  filing  the  same,  shall 
without  (ielay  be  served  on  the  proctor  of  such  adverse 
party. 

18. 
When  a  decree  is  made  in  the  absence  of  the  proctor  of 
either  party  to  the  suit,  unless  such  proctor  resides  at  the 
place  where  the  clerk's  (rffice  is  kept,  it  shall  be  the  duty  of 
the  clerk  immediately  to  transmit  to  him  by  mail  a  copy  of 
the  decree ;  and  such  proctor  and  party  shall  be  responsible 
to  the  clerk  for  the  fees  to  which  he  may  be  entitled  for  such 
*  service,  according  to  the  usual  rate  of  charge. 
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19. 
Not  less  than  six  days'  notice  shall  be  given  of  the  sale 
o{  property  on  final  process ;  and  when,  in  the  (pinion  of  the 
mardial  or  his  deputy,  by  whom  the  sale  is  to  be  made,  the 
circumstances  of  the  case  require  a  longer  notice,  he  may, 
m  his  discretion,  extend  it  to  any  time  not  exceeding  twenty 
days. 

20. 
For  the  custody  of  vessels  and  other  property  while  under 
uirest,  the  marshal  shall  be  entitled.to  the  same  fees  as  are 
allowed  by  the  92d  rule  of  this  court  in  cases  of  municipal 
seizure ;  subject,  however,  to  alteration  by  the  court  in  par- 
ticular cases  for  special  caxise  shown. 

21. 
When  interrogatories  are  pnSpoimded  by  the  defendant  at 
the  close  of  his  answer,  touching  any  matters  charged  in 
the  libel,  or  touching  any  matter  of  defence  set  up  in  the 
answer,  (according  to  Rule  XXXII.  of  the  Rules  of  Practice 
proscribed  by  the  Supreme  Court,)  the  libellant  shall  answer 
the  same  within  twelve  days,  unless,  for  sufficient  cause 
shown,  he  shall,  by  special  order,  be  allowed  a  longer  period; 
and  the  court  may,^  in  its  discretion,  require  such  interroga- 
tories to  be  answered  within  a  shorter, time,  or  instanter. 

When  interrogatories  are  propounded  to  a  garnishee  (in 
pursuance  of  Rule  XXXVII.  of  the  Rules  of  Practice  pre- 
scribed by  the  Supreme  Court,)  a  copy  theroof  shall  be  served 
upon  the  garnishee  personally,  or,  in  case  of  his  absence 
from  his  dwelling  house  or  usual  place  of  abode,  by  leaving 
such  copy  with  some  person  of  suitable  age  who  is  a  mem- 
ber or  resident  of  the  family ;  and  the  garnishee  shall  be  re- 
quired to  answer  the  interrogatories  within  twelve  days  after 
such  service,  unless  a  longer  period  shall,  for  adequate  cause 
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shown,  bef  by  special  order  allowed  for  that  purpose ;  and 
the  court  may  also,  in  its  discretion,  prescribe  a  shorter 
period. 

Exceptions  to  the  hbel  (taken  in  pursuance  of  Rule  XXXYI. 
of  the  Rules  of  Practice  prescribed  by  the  Supreme  Court,) 
for  surplusage,  irrelevancy,  impertinence  or  scandal,  may 
be  taken  ore  tenus^  on  the  return  day  of  the  mesne  process ; 
and  exceptions  to  the  answer  or  other  allegation  given  by 
the  defendant,  taken  for  the  like  causes,  in  pursuance  of  the 
same  rule,  or  in  pursuance  of  Rule  XXVII.,  for  want  of  suffi- 
ciency, fulness  or  distinctness,  may  be  taken  in  like  manner, ' 
when  the  answer  or  allegation  is  put  in  in  open  court ;  and 
the  court  will  thereupon,  in  its  discretion,  either  decide  upon 
the  sufficiency  of  the  exceptions  so  taken,  instanter,  or  di- 
rect the  same  to  be  drawn  up  in  writing,  and  appoint  a  day 
to  hear  argument  thereon,  or  refer  the  same  to  a  commissioner. 

24. 

When,  at  the  retum  of  the  mesne  process,  further  time 
has  been  granted  to  answer  the  libel;  and  the  answer, 
instead  of  being  produced  and  offered  in  open  court,  in  the 
presence  and  hearing  of  the  advocate  of  the  libellant,  is 
simply  filed  with  the  clerk,  a  copy  thereof  shall,  without 
delay,  be  served  on  the  proctor  for  the  libellant,  personally, 
if  he  resides  within  three  miles  of  the  proctor  for  the  defen- 
dant, otherwise  either  personally  or  by  mail ;  and  the  proc- 
tor for  the  libellant  may,  within  ten  days  after  the  service 
thereof,  file  and  serve  exceptions  thereto.  The  defendant, 
within  eight  days  after  the  service  of  such  exceptions,  may 
give  a  written  notice  of  his  submission  to  any  or  all  of  them ; 
and  if  any  of  them  are  not  submitted  to  within  the  time 
prescribed,  the  libellant  may  bring  the  same  to  a  hearing 
before  the  court,  by  giving,  at  any  time  within  six  days,  a 
notice  of  not  less  than  six  nor  more  than  ten  days,  of  such 


Mt  the  time,  and  wh^her  estaUished  before  or  after  these 
Rules,  (not  being  inconsistent  with  these  Rules,)  aie 
adopted,  and  are  to  be  leceived  as  Rules  of  Practice  in 
this  Court 
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CIRCUIT    COURT. 


NORTHERN  DISTRICT  OF  lYEW  YORK. 


Rfdes  of  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  Yorkj  regviating  appeals  from 
the  District  Court.— June  Term,  1848. 

1. 

*  The  transcript  to  be  Bent  to  this  court,  on  appeal  thereto 
from  a  sentence  or  decree  of  the  District  Court,  may  be  cer- 
tified by  the  clerk  of  the  latter  court,  under  his  hand  and 
the  seal  of  the  Court 

IL 

Eight  days'  notice  of  hearing  on  appeal  shall  in  all  cases 
be  given,  by  the  service  thereof  on  the  adverse  party,  or  on 
his  proctor. 

IIL 

When  an  appeal  from  a  decree  of  the  District  Court  is 
interposed  twenty  days  before  the  next  stated  session  ^ 
this  court,  it  may  be  noticed  for  hearing  at  such  session  by 
either  party.  • 

IV. 

When  an  appeal  from  a  decree  of  the  District  Court  is 
interposed  less  than  twenty  days  bef(»re  the  next  stated  ses- 
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Brief  on  final  argument  in  court  upon  the  merits « $3  50 

[These  briefs  to  include  all  abbreviations  of  pleadings,  proofis, 
Ac.,  and  no  separate  allowances,  made  therefor.] 

Attending  judge  or  commissioner  on  taking  testimony  d£  bene  esse  out 

of  court,  (if  not  the  advocate,) 5  0§ 

Attending  clerk  or  assessors  on  reference  and  computation  of  dama- 
ges, {if  not  the  advocate,) 3  00 

[But  no  more  than  one  attendance  taxed  in  either  of  the  two  last 
cases.] 

Attending  taxation  of  costs,  when  notice  thereof  has  been  given  or 

received 50 

Copy  of  bill  of  costs  for  opposite  party 37i 

Every  necessary  notice  actually  given « .« 37i 

Aiguing  a  motion  or  cause  in  court,  (if  not  the  advocate,  and  if  the 

charge  is  not  taxed  for  an  advocate  in  the  cause) 1  95 

FCSS   OF  AUVOCATEB   AJWU  PROCTORS  ON  FROCESDING8   TO  OBTAIN   ORDER  FOB 
PROCESS  FOR  seamen's   WAGES  JN   PLENARY    CASES. 

Drawing  affidavit  and  ac.  per fdlio of  100  words «... .«.. ..  25 

CJopy "               "      131 

Attendance  before  Judge 63| 

Summons  for  Judge,  per  fol 25 

Fnt  copies,  per  folio 13| 

Motion  for  process , 68| 

Arguing  motion  when  opposed 1  25 

Copy  costs  for  opposite  party 37| 

Attendance  on  taxation 50 

Witnesses'  fees  per  day 1  95 

Drawing  affidavit  •f  serving  summons,  per  firiio 95 

Copy,  per  folio '. 19| 

And  disbursements  actually  made. 

If  before  a  U.  S>  Commissioner,  or  State  officer,  his  fees  are  to  be  added. 
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A. 

LIBELS  OP  INFORMATION  FOR  FORFEITURES,  WITH  CLAIMS 
AND  ANSWERS  AND  OTHER  PROCEEDINGS  CONSEGIUENT 
THEREON. 

No.  1. 

lAbd  of  Information  against  goods^  in  four  Counts  ;  1«/ 
Count,  alleging  that  they  were  unladen  without  a  permiiy 
(xnUraty  to  the  Stat.  1799,  Cap.  128,  [128,]  §  50  ;  2d  Count, 
alleging  that  they  were  found  concealed,  contrary  to  the  same 
Stat.  §  68  /  3d  Count,  alleging  that,  being  of  foreign  growth 
sr  manufaxlure,  they  were  landed  and  unladen  atsomeplaos 
other  than  one  directed  by  any  Statute  of  the  United  States, 
contrary  to  the  same  Stat.  §  91 ;  4th  Count,  alleging  thai 
they  were  imported  ifito  the  United  States  in  some  district 
on  the  northern  or  northwestern  boundary,  ^c,  and  were  af 
termards  unladen  without  a  permit,  contrary  to  the  same 
Stat,  hh  50,  105  ;  toith  a  Claian,  an  Admdssisn  of  the  CSUumf 
Answer,  and  Replication. 

(The  editor  is  indebted  for  tbis  valuable  precedent  to  a  source,  the  ml* 
ihariQr  of  which^  if  he  were  allowed  to  name  iit,  would  be  unquest^ned.] 
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libfl  of  Infonnation. 

United  States  of  America,   District  of  Massachusetts,  ss. 

District  Court, Term,  18—. 

To  the  Hon.  John  Davis,  Judge  of  the  District  Court  of 
the  United  States  for  the  Distriet  aforesaid. 

Be  it  remembered,    That  on  this  day  of , 

in  the  year  of  our  Lord  eighteen  hundred  and ,, be- 
fore the  Hon.  John  Davis,  Judge  as  afoiei^id|  comes  in 

his  own  proper  person, ^  Esquire,  Attorney  of  the 

United  States,  for  the  aforesaid  District  of  MassachusettSj 
and  in  the  name  and  behalf,  as  well  of  the  United  States 

as  of ,  Esquire,  Collector  of  the  Port  of ,  in 

said  District,  and  of  all  other  persons  concerned,  propounds 
and  gives  the  said  Judge  to  understand  and  be  informed, 

that  on  the day  of ,  in  the  year  aforesaid, 

at ,  in  the  District  of  Massachusetts  aforesaid,  and 

"  on  waters  which  were  navigable  from  the  sea  by  vessels 

of  ten  or  more  tons'  burthen,"^  the  said ^  Collector  as 

aforesaid,  did  seize  the  following  goods,  wares,  and  mer- 
diandise,  to  wit : 

[Here  insert  the  goods  seized.] 
and  now  hath  the  same  in  his  custody  as  being  forfeited  for 
tJie  canseis  hereinafter  mentioned,  to  wit : 

1.  For  that  the  said-goods,  wares,  and  merchandise,  after 
the  thirtieth  of  Jime,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  ninety-nine,  and  before  the  seizure  there- 
of as  aforesaid,  were  brought  into  some  port  or  place  of 

1  If  the  seizure  be  on  land,  it  must  of  course  be  so  stated.  The  proceed- 
ings, however,  will  then  take  pUce  on  the  Exchequer  side  and  not  the  Admi- 
iOty  Mr  of  the  Com,  and  tike  eomplaint  wUl  be  by  Informati^  and  noC  hy 
Libel  of  Information.  The  one  is  a  proceeding  at  iscamnQm  IHWy  which  xfitf^ 
terminate  in  questions  for  the  jury ;  the  other  is  a  proceeding,  which  is 
£wiide4  on  the  praetioe  of  the  civiH  IffW^  ani  iik  which  all  the  que8ti<NEu»  are 
refexredtothe  Coiurt-^rfiofTfui. 
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some  district  of  the  United  States  to  the  said  Att<»mey  as 
]ret  unknown,  in  some  ship  or  vessel  to  the  said  Attorney  as 
yet  unknown,  from  some  foreign  port  or  jdace  to  the  said 
Attorney  as  yet  unknown ;  and  the  said  goods,  wares,  and 
merchandise,  being  so  brought  as  aforesaid,  afterwards,  be- 
tween the  1 ;•  day  of and  the  seizure  aforesaid, 

were  unladen  and  delivered  from  the  said  ship  or  vessel 
within  the  United  States,  to  wit,  in  some  p»t  or  place  of 
the  district  aforesaid,  without  a  permit  or  special  license 
from  the  Collector,  or  naval  officer,  or  any  other  competent 
ojBpber  of  the  customs  of  the  port  or  district,  where  thesaine 
were  so  unladen  and  delivered,  for  such  unlading  or  delive- 
ry, against  the  form  of  the  statute  in  such  case  made  and 
provided.* 

2.  And  also  for  that  the  said  goods,  wares,  and  merchan- 
dise, being  subject  to  duties  by  the  Statutes  of  the  United  - 
States,  were,  after  the  thirtieth  day  of  June,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  ninety-nine,  and 
hefore  the  Seizure  aforesaid,  brought  into  the  United  States ; 
and,  being  so  brought  as  aforesaid,  afterwards,  to  wit,  on 
the  day  of  the  seizure  aforesaid,  were  found  concealed  in  a 

certain • —  at ,  in  the  districtaforesaid,  the  duties 

cm  said  goods,  wares,  and  merchandises  not  having  been 
bef<»e  that  time  paid  or  secured  to  be  paid,  against  the  form 
of  the  statute  in  such  case  made  and  provided.^ 
•  3.  And  also  lor  that  the  said  goods,  wares,  and  merchaoh 
dise,  being  of  foreign  growth  or  manufacture,  and  subject  to 
the  payment  of  duties  by  and  under  the  Statute?  of  the 
United  States,  were,  after  the  thirtieth  day  of  June,  in  the 
year  of  our  Lord  <me  thousand  seven  hundred  and  ninety- 
nine,  brought  into  some  district  of  the  United  States  to  the 
said  Attorney  as  yet  unknown,  being  other  than  a  districi 
on  the  northern,  northwestern,  or  western  boimdaries  of  tho 

1  Stat.  1799,  Chap.  128,  [138,]  ^  50.         «  Ibid,  ^  68. 
27 
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United  States,  adjoining  to  the  dominions  of  Great  Britain 
in  Upper  and  Lower  Canada,  and  a  district  on  the  rivers 
Ohio  and  Mississippi,  from  some  foreign  port  or  place  to  the 
said  Attorney  as  yet  unknown ;  and  being  so  brought  as 

aforesaid,  were  afterwards,  between  the day  of ^ 

in  the  year  of  our  Lord  one  thousand  eiglit  hundred ^ 

and  the  seizure  aforesaid,  landed  and  unUden  at  some  port 
or  place  within  the  United  States,  to  the  said  Attorney 'as 
yet  unknown,  being  other  than  a  port  or  place  directed  by 
any  Statute  of  the  United  States  for  such  landing  and  un- 
lading, against  the  form  of  the  statute  in  such  Case  made 
and  provided.* 

4.  And  also  for  that  the  said  goods,  wares,  and  merchan- 
dise, being  subject  to  duties  on  being  imported  into  the  United 
States,  were,  after  the  thirtieth  day  of  June,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  ninety-nine,  and 
before  the  seizure  aforesaid,  imported  into  some  district  of 
the  United  States  to  the  said  Attorney  as  yet  imknown,  be- 
ing a  district  on  the  northern  or  northwestern  boundaries  of 
the  United  States,  or  oa  the  rivers  Ohio  and  Mississippi,  in 
some  vessel,  boat,  raft,  or  carriage  to  the  said  Attorney  as 
yet  imknown ;  and  the  said  goods,  wares,  and  merchandise, 
being  so  imported  as  aforesaid,  were  afterwards,  between 
the day  of ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and ,  and  the  seizure  aforesaid,  un- 
laden and  delivered  from  such  vessel,  boat,  i^ft,  or  carriage 
within  the  United  States,  to  wit,  in  some  port  or  place  in 
the  district  aforesaid,  without  any  permit  or  special  license 
from  the  Collector  or  naval  officer,  or  any  other  competent 
officer  of  the  customs  of  the  port  or  district  where  the  same 
were  unladen  and  delivered,  for  such  unlading  or  delivery, 
against  the  form  of  the  Statute  in  such  case  made  an4 
provided.* 

By  reason  of  all  which,  the  premises,  and  the  Statutes  in 

1  Stat.  1799,  Chap.  128,  [128,]  ^  92.  t  ftid,  (  50  and  ( 105. 
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this  behalf  made  and  provided,  the  said  goods,  wares,  and 
merchandise  have  become  and  are  forfeited  to  the  uses 
in  said  Statutes  specified.  Wherefore  the  said  Attorney 
{Mrays  the  advisement  of  the  said  Judge  in  the  premises,  and 
for  a  monition  or  other  proper  process,  to  the  end  that  the 
same  goods,  wares,  and  merchandise  may  be  decreed  to  be 
and  remain  forfeited,  and  the  proceeds  after  condemnation 
be  distributed  according  to  the  provisions  of  the  Statutes 
aforesaid.  A  B, 

Attomeif  of  the  United  Sta^sfor  the 
District  of  Massachuaetts* 


Claim. 


United  States  op  America,  Disthiot  of  Mass aohu setts,  ss. 

District  Court, Term,  18 — ,    ' 

United  States  v. : . 

And ,  of ,  in  the  County  of ,  and 

State  of J  comes  and  claims  as  his  own  property  cer- 
tain goods,  wares,  and  merchandise  seized  by   the  said 

and  libelled  and  propoimded  against  as  forfeited  in 

and  by  the  libel  of  information  aforesaid,  to  wit,  


-;  and  the  said alleges, 

that  at  the  time  of  the  seizure  aforesaid  he  was  and  yet  is 
the  true,  sole,  and  lawful  owner  and  proprietor  bond  fide  of 
the  said  goods,  wares,  and  merchandise  ;  and  of  thfs  he  is 
ready  to  make  due  proofs  by  his  own  oath  and  otherwise, 

as  the  said  Court  shall  direct. 

C  D  (the  Claimant) 
E  P,  Proctor, 
6wom  to  by  the  Claimant,^ 

G  H,  Clerk. 

1  An  agent  who  makes  a  claim  will  swear  according  to  his  knowledge 
and  beUef.— Editor. 
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[And  thereupon  the  said is  admitted  to  claim  the 

said  goods,  wares,  and  merchandise.] 


Answer. 


And  the  Libel  of  Information  afiresaid  having  been  read, 
heard,  and  fully  understood  by  him,  the  said  Claimant,  he 
says,  that  by  color  of  the  seizure  aforesaid  he  is  unjustly 
and  grievously  vexed ;  nevertheless  for  plea  and  answer  to 
the  several  coimts  and  allegations  in  the  said  Libel  of  Infor- 
mation contained,  and  in  order  to  entitle  himself  to  a  restitu- 
tion on  the  said  goods,  wares,  and  merchandise  so  claimt^d 
hf  him  os>f0iesiaid,  he  propotmds  and  alleges  as  follows. 
'  First.  As  to  the  first  ccmnt  and  allegation,  he  says,  that 
by  reason  of  any  matter  therein  contained,  the  said  goods, 
"wares  and  merchandise  ought  not  to  be  decreed  to  be  and 
remain  forfeited;  because  he  says,  that  the  said  goods, 
wares,  and  merchandise  were  not  unladen  and  delivered 
from  aaiy  ship  or  vessel  within  the  United  States,  without 
a  permit  or  special  license  fop  such  unlading  and  delivery 
in  manner  and  in  form  as  in  the  same  coimt  and  allegation 
is  alleged ;  and  of  this  he  is  jeady  to  make  due  proof,  as 
the  Ck)urt  shall  direct. 

Second,  And  as  to  the  second  coimt  and  allegation,  he 
says,  that,  by  reason  of  any  matter  therein  contained,  the 
goods,  wares  and  merchandise  ought  not  to  be  decreed  to 
be  and  remain  forfeited ;  because  he  says,  that  the  duties  on 
said  goods,  waresj  and  merchandise  were,  long  befole  the 
time  of  the  seizure  aforesaid,  paid  or  secured  to  be  paid,  U> 

wit,  on ,  at  the  office  of  the  Collector  of  the  Customs 

within  and  for  the  District  of ;  and  of  this  he  is 

ready  to  make  due  proo^  as  the  Court  shall  direct. 
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IViird.  And  as  to  the  third  count  and  alkgatibn,  he  «ayB, 
that,  by  reason  of  any  matter  therein  contained,  the  said 
goods,  wares,  and  merchandise  ought  not  to  be  decreed  to 
be  an^i  remain  forfeited ;  because  he  says,  that  the  said 
goods,  wares,  and  merchandise  were  not  landed  or  unladen 
at  a  port  or  place  within  the  United  States,  other  than  a 
port  or  place  directed  by  any  Statute  of  the  United  States 
for  such  landing  and  unlading,  in  manner  and  form  as  in 
the  same  count  and  allegation  is  alleged ;  and  of  this  he  is 
ready  to  make  due  proof,  as  the  Court  shall  direct 

Fourth.  And  as  to  the  fourth  count  and  allegation,  he 
says,  that,  by  reason  of  any  matter  therein  contained,  the 
said  goods,  wares,  and  merchandise  ought  not  to  be  decreed 
to  be  and  remain  forfeited ;  because  he  says,  that  the  said 
goods,  wares,  and  merchandise  were  not  unladen  and  deli- 
vered from  any  ship,  vessel,  raft,  or  carriage  within  the 
United  States  without  a  permit  or  special  license  for  such 
unlading  and  delivery,  in  manner  and  form  as  in  the  same 
count  and  allegation  is  alleged ;  and  of  this  he  is  ready  to 
make  due  proof,  as  the  Comt  shall  direct. 

Wherefore  he  prays,  that  the  said  goods,  wares,  and  mer- 
chandises may  be  decreed  to  be  restored  to  him,  and  that  he 
may  hence  be  dismissed  with  his  seasonable  dantages  and 

costs  occasioned  by  the  premises.^ 

E,  F.,  Proctor. 


Repliration. 
And  said  Attorney  of  the  United  States,  by  way  of  repli- 

1  The  United  States  never  pay  costs.  See  United  Statesr.  HooCj  S  Oranch 
B.  92 ;  United  States  v.  Parker,  2  Wheat.  R.  395 ;  Umted  SUUes  v.  La  Ven- 
geance, 3  Dall.  R.  301 .  Yet,  in  an  answer  to  a  £Abei  efJn/ormaHon,  it  is  deemed 
advisable  to  pray  for  costs  and  damages,  in  order  to  lay  a  foundation  for 
claiming  them  in  the  event  of  an  action  against  the  collector  for  a  seizure 
without  justifiable  cause.— Editor. 
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cation  to  said  plea  and  answer  of  said ^  doth  aver 

that  the  matters  in  the  said  plea  and  answer  are  not  true  in 
fact  and  sufficient  in  law  to  bar  the  forfeiture  aforesaid,  and 
that  the  matters  contained  in  his  said  Libel  of  Information 
are  true  in  fact  and  sufficient  in  law  to  maintain  a  decree 
of  forfeiture  according  to  the  prayer  thereof,  of  all  which 
matters  he  is  ready  to  make  due  proof,  as  the  Court  shall 
direct.  A  B, 

Ait<»mey  of  the  United  States  far  the 
District  of  Massachusetts, 


No.  2. 

Libel  of  Information  against  a  ship  on  account  of  her 
being  falsely  registered^  founded  on  Stat  1792,  Chap. 
46,  [1,]  §  4 

libel  of  Inforfflation. 

[This  precedent  is  taken  from  Hall's  Admiralty  Practice,  pp.  184-189.] 

United  States  op  America,  Maryland  District,  bs. 
To  the  Honorable    James    Winchester,   Judge  of  the 
District  Court  of  the    United  Stages  for  the   Maryland 
District, 

In  the  name  and  on  the  behalf  of  the  United  States  of 
America,  Zebulon  Hollingsworth,  Attorney  of  the -United 
States  for  Maryland  District,  cometh  into  Coflrt  here  in  his 
proper  person,  and  giveth  the  Court  here  to  understand  and 
be  informed,  that  heretofore,  to  wit,  on  the  ^5th  day  of  No- 
vember, 1801,  at  the  Port  of  Baltimore,  in  Maryland  District, 
a  certain  Aquilla  Brown,  a  citizen  of  the  United  States  of 
America,  and  of  the  City  of  Baltimore,  being  a  part  owner 
of  a  <jertain  ship  called  The  Anthony  Mangin,  appeared 
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beiore  Robert  Purviance,  Collector  of  the  Customs  of  the 
United  States  of  Amerioa,  at  the  Port  of  JBaltimore,  in  Mary- 
land District,  he,  the  said  Robert  Punriance,  being  then  and 
there  the  officer  authorized  by  law  to  make  registry  of  the 
said  ship ;  and  the  said  Aquilla  Brown  then  and  there,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  District  aforesaid, 
made  oath  before  the  said  Robert  Purviance,  on  the  Holy 
B?angels  of  Almighty  Grod,  that  he,  the  said  Aquilla  Brown, 
was  the  sole  owner  of  the  said  ship,  called  The  Anthonjf 
Mangmy  the  said  oath  being  then  and  there  made  by  the  said 
Aquilla  Brown,  and  so  as  aforesaid  administered  by  the 
said  Robert  Purviance,  Collector  as  aforesaid,  in  order  to  the 
registry  of  the  said  ship,  and  with  the  intent  to  obtain,  and 
for  the  purpose  of  obtaining,  a  register  for  the  said  ship^ 
pursuant  to  the  Statute  of  the  United  States  in  such  case 
made  and  provided.  And  the  said  Attorney,  in  the  name  and 
on  behalf  of  the  said  United  States,  doth  aver,  and  in  fact 
say,  that  the  said  fact  in  the  said  oath  alleged,  that  the  said 
Aquilla  Brown  was  the  sole  owner^of  the  said  ship,  cd^lled 
The  Anthony  Mangin,  within  the  knowledge  of  the  said 
Aquilla  Brown  so  swearing  as  aforesaid,  was  not  true,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  District  aforesaid ; 
but  the  said  Attorney,  in  the  niame  and  on  the  behalf  of  the 
said  United  States,  doth  in  fact  aver  and  say,  that  the  said 
fact,  so  alleged  in  the  said  oath,  was  false  and  untrue,  and 
that,  within  the  knowledge  of  the  said  Aquilla  Brown,  a 
certain  Herman  Henry  Hackeman,  an  alien,  and  not  a  citi- 
zen of  the  United  States  of  America,  was  part  owner  of  the 
said  ship,  called  The  Anthony  Mangin,  at  the  time  <rf 
making  the  said  oath  by  the  said  Aquilla  Brown  as  afore- 
said, with  the  intent  and  for  the  purpose  aforesaid,  and  ia 
order  to  the  registry  of  the  said  ship,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  District  aforesaid,  for  which  causes 
the  sai4  Robert  Purviance,  Collector  as  aforesaid,  hath  seized 
the  said  ship,  her  tackle,  apparel,  and  furniture,  as  by  law 


>  / 
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forfeited. — Wherefore  the  said  Attorney  ptcayeth  the  advioe 

of  the  Court  here  in  the  prenuses,  and  that  due  -  process  of 

law  may  issue  against  the  said  ship,  her  tackle,  apparel, 

and  furniture,  and  that  due  proclamation  with  moiutiontnay 

issue  in  this  behalf  to  cite  and  admonish  all  perscNos  to  he 

and  appear  at  a  day  and  place,  by  your  Honor  to  be  named, 

to  show  cause,  if  any  they  have,  why  the  said  ship,  called 

The  Anthony  Mangin,  her  tackle,  apparel,  and  furniture, 

^  should  not  be  condemned  and  sold,  and  the  money  arising 

from  said  sale  be  distributed  according  to  law ;  and  that  Ake 

be  so  condemned  and  sold,  and  the  money  so  distribiiteA, 

prayeth 

Zeb.  Hollingsworth, 

Attw^neyfoT  the  J7.  S.for  Maryland  District. 


Claim  and  Answer. 

And  now  comes  here  Thomas  W.  Norman  by  Luther 
Martin,  his  Proctor,  and  claims  the  said  ship,  her  tackle, 
apparel,  and  furniture,  and  for  his  claim  and  answer  unto 
the  said  Libel,"  he  saith,  that  the  said  ship  was  origmally 
built  in  the  State  of  Virginia,  and  that  when  she  was  com- 
pletely fitted  for  sea  she  was  registered  as  the  sole  property 
of  the  said  Brown,  and  that  the  sea-letter  obtained  for  the 
said  ship  on  her  first  voyage  was  obtained  for  her  as  the  sole 
property  of  the  said  Brown.  This  claimant  further  saith, 
that  on  the  voyage,  which  the  said  ship  first  mAde,  was  to 
England  and  back  to  Baltimore,  and  which  was  the  only 
voyage  performed  by  her  while  she  was  owned  by  said 
firown,  this  Claimant  was  master  of  said  ship,  and  that  a 
considerable  part  of  her  cargo  was  on  freight,  and  that  the 
whole  of  the  said  freight  was,  in  England,  applied  to  the  use 
of  the  said  Brown  "alone,  and  that  on  the  return  of  the  said 
^ip  to  the  Port  of  Baltimore,  this  Claimant  still  continuing 


master  ibenoi,  the  freight  which  became  due  on  the  return 
voyage  was  received  by  the  assignees  of  the  said  Brown,  he 
having  ia  the  int^mediate  time  been  declared  a  bankrupt; 
and  by  them  applied  to  the  use  of  the  creditors  of  the  said 
Brown.  This  Claimant  further  answering  saith,  that  upon 
the  return  of  the  said  ship  to  the  said  Port  of  Baltimore,  she 
was  taken  into  the  possession,  of  the  said  assignees,  as  hav- 
ing been  the  property  of  the  said  Brown,  and  was  there  pub* 
licly  advertised  in  the  newspapers  of  that  city  for  sale,  as 
the  property  of  the  said  Brown,  and  was  so  sold  as  such  in 
the  City  ic^  Baltimore  at  public  auction,  and,  as  this  Claim- 
ant believes,  with  the  privity  and  knowledge  of  the  said  Ro- 
bert Purviance,  and  the  other  officers  of  the  customs  for  the 
Port  of  Baltimore,  and  that,  at  the  said  sale,  the  said  ship, 
&c.  was  purchased  by  one  Michael  Saunderson,  a  citizen  of 
the  United  States,  he  being  the  highest  bidder,  to  whom  a 
register  was  duly  granted  by  the  said  Robert  Purviance,  Col- 
lector as  aforesaid  at  the  Port  of  Baltimore.  This  Claimant 
further  answering  saith,  that,  while  the  said  Michael  Saun- 
derson was  owner  of  the  said  ship,  she  made  a  voyage  to 
England  and  returned  again  to  the  Port  of  Baltimore,  ani 
that  upon  the  return  of  the  said  ship  to  the  Port  of  Baltimore 
this  Claimant  purchased  the  said  ship  from  the  said  Michael 
Saunderson,  and  duly  obtained  a  register  for  the  said  ship 
from  the  said  Robert  Purviance,  Collector  as  aforesaid  at  the 
Port  of  Baltimore,  aforesaid,  and  that  the  said  Robert  Purvi- 
ance, and  the  other  officers  of  the  customs  at  the  said  Port, 
when  the  register  was  granted  to  the  said  Michael  Saunder- 
son, and  also  when  the  register  was  granted  to  this  Claimant, 
well  knew  that  the  said  ship  was  the  same  for  which  the 
said  Bipwn  had  obtained  a  register  as  aforesaid.  This  Claim- 
ant further  answering  saith,  that,  after  he  had  thus  obtained 
a  register  for  the  said  ship,  he  prosecuted  one  voyage  with 
her  to  England,  and  from  thence  to  the  Port  of  Baltimore, 
immediately  after  her  arrival  at  which  Port  she  was  seized 
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as  aforesaid ;  and  that  he  doth  not  know,  believe,  or  admit, 
that  the  said  ship  was  part  owned  by  the  said  Hackeman 
or  any  other  person,  except  the  said  Brown,  at  the  time  when 
the  said  Brown  made  oath  as  aforesaid. — ^Wherefore  the  said 
^  Norman  doth  claim  the  said  ship,  her  tackle,  &c.,  as  his  pro- 
perty, and  prays  that  the  same  may  be  restored  to  him,  and 
that  he  may  have  his  costs  in  this  matter  sustained,  and  his 
damages  occasicmed  by  the  seizure  and  detention  of  the  said 
ship,  &c.  so  unlawfully  made,  to  him  decreed,  d&c.^ 

Luther  Martin, 
far  the  ClaimanL 

May  14th,  1803.  A  warrant  of  appraisement  being  issued 
agreeably  to  the  provisions  of  the  Act  of  Congress,  and  the 
ship  valued  by  three  persons  appointed  by  the  Court,  the 
Claimant  filed  a  bond,  with  condition  that  he  should  "  pay 
the  valuation,  in  case  the  ship  should  be  condemned,  and  in 
all  things  comply  with  the  final  judgment  to  be  rendered  in 
the  premises." 


No.  3. 

LAd  of  InformcUian  ag-ainst  a  ship  for  the  violation  of  the 
Embargo  Act  of  1808,  Chap,  5,  [6,]  and  8,  [8]  y  with  a  Sup- 
plemented lAbel  and  a  Claim, 

libel  of  Information. 

United  States  op  America,  Massachusetts  District,  ss. 

To  the  Honorable  John  Davis,  judge  of  the  District  Court  of 

the  United  States  for  the  District  of  Massachusetts. 

Be  it  Remembered,  That  on  this  twenty-fifth  day  of 
July,  in  the  year  of  our  Lord  eighteen  hundred  and  eight, 
before  the  Honorable  John'  Davis,  Judge  as  aforesaid,  comes 

1  See  note,  p.  413. 
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Joseph  Wilson,  Esquire,  Collector  for  the  Port  of  Marblehead 
and  Lynn,  in  the  District  aforesaid,  and,  in  the  name  and 
behalf  of  the  United  States,  and  all  others  concerned,  libels, 
propounds,  and  gives  the  said  Court  to  understand  anof  be 
informed,  that  on  the  eleventh  day  of  May,  now  last  past,  at 
the  Port  of  Lynn  aforesaid,  and  on  waters  navigable  from 
the  sea  by  vessels  of  more  than  ten  tons  burden,  he  the  said 
Collector  did  seize  and  take  into  custody  a  certain  brigantine 
or  vessel  of  the  United  States  of  about  one  hundred  and 
nineteen  tons  burden,  and  called  The  William,  for  a  viola* 
tioa  of  the  law,  as  hereinafter  specified.  And  the  said  Wil- 
son, Collector  as  aforesaid,  doth  aver,  that  during  the  contin- 
uance of  a  certain  Act  of  the  United  States,  entitled  "  An 
Act  laying  an  Embargo  on  all  ships  and  vessels  in  the  ports 
and  harbours  of  the  United  States,"  to  wit,  on  the  said  elev- 
enth day  of  May,  at  the  Port  of  Lynn  aforesaid,  certain  goods, 
wares,  and  merchandise  of  domestic  growth  and  manufac- 
ture, to  wit,  ten  hams  of  bacon,  a  number  of  barrels  of  flour, 
and  sundry  other  merchandise  to  your  libellant  unknown, 
were  by  the  privity  and  procurement  of  the  owners,  agents, 
and  factors  of  the  said  brigantine,  taken  from  on  board  of 
the  said  vessel  and  put  on  board  of  a  certain  other  vessel, 
called  The  Mary,  with  intention  to  proceed  with  the  said 
merchandise  to  some  foreign  port  or  place,  contrary  to  the 
Act  aforesaid,  and  also  against  a  certain  other  Act  of  the 
United  States,  entitled  "An  Act  supplementary  to  the  Act 
entitled  '  Ah  Act  laying  an  Embai^o  on  all  ships  and  vessels 
in  the  ports  and  harbours  of  the  United  States.' "  Whereby, 
and  by  force  of  the  said  Act,  the  said  first  mentioned  brigan- 
tine or  vessel  hath  become  forfeited  to  the  uses  therein  speci- 
fied. 3?V"herefore  the  said  Wilson,  Collector  as  aforesaid,  prays 
advisement  of  your  Honor  in  the  premises,  and  that  sajd 
brigantine  or  vessel  may  be  decreed  to  be  and  remain  for- 
feited accordingly.  By  GeorojS  Blake, 

Attorney  for  Libellant,  and  United  States 
Attorney  for  Massachtisetts  District. 
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Snpplemfiital  Libel. 

(Filed  by  consent.) 

District  Co9Rt  of  Massac busetts. 

United  States  v.  Briff  William. 

'And  the  said  Wilson,  Collector  as  aforesaid,  for  and  as 
another  cause  of  forfeiture,  doth  further  aver,  that,  during 
the  continuance  of  an  Act  entitled  "  An  Act  laying  an  Em- 
bargo on  all  ships  an<l  vessels  in  the  ports  and  harbours  of 
the  United  States,"  to  wit,  on  the  seventeenth  day  of  March 
last  past,  in  a  place  called  Long  Island  Sound,  being  within 
the  jtuisdiction  of  the  United  States,  and  on  waters  naviga- 
ble by  vessels  of  more  than  ten  tons'  burden,  and  within 
the  jurisdiction  of  this  Court,  the  said  brigantine  then  and 
there,  and  until  the  seizure  hereinbefore  mentioned,  being 
owned  by  citizens  of  the  United  States,  divers  goods  and 
merchandises  of  domestic  growth  and  manufacture,  to  wit, 
thirty  barrels  of  tar,  thirty  barrels  of  pitch,  and  thirty  bar- 
rels of  rice,  being  then  and  there  part  of  the  cargo  on  board 
of  said  brigantine,  by  the  connivance  and  procurement  of  the 
master,  owners,  and  factors  of  said  brigantine,  were  taken 
from  said  brigantine,  and  there  immediately  afterwards  put 
on  board  another  ship  or  vessel,  called  TTie  Nancy,  with 
intent  fmudulently  to  violate  the  Act  aforesaid,  and  also 
another  Act  of  the  United  States,  entitled  "  An  Act  supple- 
mentary to  the  Act  entitled  '  An  Act  laying  an  Embargo  on 
all  ships  arid  vessels  in  the  ports  and  harbours  of  the  United 
States,' "  and  with  the  further  inteilt  to  proceed  to  a  foreign 
port  or  place  with  the  goods  and  merchandises  aforesaid, 
contrary  to  the  Acts  aforesaid,  whereby  the  same  brigantine 
became  and  was  forfeited^  and  the  said  Wilson  prays  the 
advisement  of  this  Honorable  Court  in  the  premises,  and 
that  the  same  may  be  decreed  forfeited  accordingly. 
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Olaim. 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  for  the  District  of  Massachusetts, 

Benjamin  Ireson,  of  Lynn,  in  said  District,  and  Andrew 
Davis  of  Newburyport,  in  said  District,  merchants,  respectfully 
beg  leave  to  represent,  that  they  are  owi.«rs,  and  the  said 
Andrew  is  master  of  the  brigantine  WiUiamj  which  has 
lately  been  seized,  and  is  now  detained  by  Joseph  Wilson, 
Esquire,  Collector  of  the  Port  of  Marblehead  and  Lynn,  in 
the  District  aforesaid, -for  a  supposed  violation  of  an  Act 
entitled  "An  Act  laying  an  Embargo  o&all  ships  and  ves- 
sel within  the  ports  and  harbours  of  the  United  States," 
and  also  of  an  Act  entitled  ^  An  Act  supplementary  to  the  Act 
entitled  '  An  Act  laying  an  Embai^o  on  all  ships  and  vessels 
in  the  ports  and  harbours  of  the  United  States,' "  whereby 
the  said  Joseph  Wilson  alleges  the  said  brigantine  has  be* 
ccNQQie  forfeited.  And  the  said  Benjamin  Ireson  and  Andrew 
Davis  now  claim  the  said  brigantine,  and  say  the  facts 
stated  in  said  Libel  of  said  Joseph  are  itotrue,  and  that  they 
will  give  bond  to  defend  the  prosecution  thereof,  a^xd  to 
respond  the  cost  in  case  they  shall  not  support  their  claim. 
And  they  pray  your  Honor  to  appoint  three  proper  persons 
to  appraise  said  brigantine,  and  that  the  same  may  be  deli- 
vered to  the  said  Benjamin  Ireson  and  Andrew  Davis  im- 
mediately, upon  giving  bond  with  one  or  more  sureties 
approved  of  by  your  Honor,  and  complying  with  all  the  requi- 
sitions .of  the  law  in  this  behalf,  and  as  in  duty  bound  shall 
ever  pray.  Benjamin  Ireson, 

Anbrew  Davis, 
By  their  Proctor,  Samuel  Putnam. 

August  Idih^  1808. 
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IMel  of  Information  against  Merchandise  for  not  being 
included  in  the  Manifest^  founded  on  Stat.  1799,  Chap.  128, 
[128,]  §  24 ;  with  a  Claim  and  Answer. 

litel  of  Infonniitioii. 

United  States  of  America,  Massachusetts  District,  ss. 

IHstrict  Cowri  of  United  States,  begtm  and  kolden  at  Bo^on,  wUhin  and  for  the 
District  of  Massachusetts,  on  the  Second  TuesdoAf  of  September ^  in  the  year  of 
vwr  Lord  one  thousand  eight  humdred  and  thirty-one  f  and  conitmuMi  by  ad- 
jowrnment  to  the  twenty-third  day  of  said  SepteTnber. 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  for  the  IHstrict  aforesaid. 
Be  it  remembered,  that  on  this  twenty-third  day  of 
September,  in  the  year  of  our  Lprd  eighteen  hundred  and 
thirty-one,  before  the  Honorable  John  Davis,  Judge  as  afore- 
said, comes  into  Court,  in  his  own  proper  person,  Andrew 
Dunlap,  Esquire,  Attorney  of  the  United  States  for  the 
aforesaid  District  of  Massachusetts,  and,  in  the  name  and 
behalf,  as  well  of  the  United  States,  as  of  David  Henshaw, 
Esquire,  Collector  for  the  Port  of  Boston  and  Charlestown, 
in  said  District,  and  of  all  other  persons  concerned,  propounds 
and  gives  the  said  Judge  to  understand  and  be  informed, 
that,  at  a  time  past,  to  wit,  on  the  fourteenth  day  of  Sep- 
tember  instant,  at  the  Port  of  Boston  and  Charlestown,  in 
said  District,  and  on  waters  navigable  from  the  sea  by  ves- 
sels of^n  or  more  tons'  burden,  he,  the  said  David  Hen- 
shaw, Collector  as  aforesaid,  did  seize  and  now  hath  in  his 
custody,  as  being  forfeited,  for  having  been  imported  into 
the  United  States,  contrary  to.  law,  the  following  goods, 
wares,  and  merchandise,  to  wit,  one  hempen  cable  apd  one 
hempen  hawser.    For  that,  at  a  time  past,  to  wit,  on  the  fifth 
day  of  said  September,  the  said  goods,  wares,  and  merchan- 
dise were  brought  in  a  certain  brig  or  vessel,  called  The 
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Moscow,  then  and  there  belonging  to  a  citizen  or  citizens, 
inhabitant  or  inhabitants  of  the  United  States,  whose  name 
or  names  are  to  the  said  Attorney  of  the  United  States  as 
yet  miknown,  from  a  foreign  port  or  place,  that  is  to  say, 
the  Port  of  Cronstadt  in  Russia,  into  the  United  States,  to 
wit,  into  the  Port  of  Boston  and  Charlestown  aforesaid,  and 
that  the  said  goods,  wares,  and  merchandise,  then  and  there 
belonging  or  consigned  to  the  master,  thd  mate,  or  the  crew 
of  the  said  vessel  then  and  there,  were  not  described  or  in- 
cluded in  the  manifest  or  manifests  of  the  cargo  of  the  said 
ship  or  vessel,  as  is  required  by  law,  against  the  peace  and 
dignity  of  the  said  United  States,  and  contrary  to  the  form 
of  the.  Statute  of  the  said  United  States,  in  such  case  made 
and  {vovided.  By  reason  whereof  and  by  force  of  said 
Statute,  the  said  goods,  wares,  and  merchandise  have  be* 
come  forfeited  to  the  uses  therein  specified.  Wherefore  the 
said  Attorney  of  the  United  States  prays  advisement  of  the 
Court  here,  in  the  premises,  and  for  monition  and  other 
proper  process,  to  the  end  that  the  same  may  be  decreed  to 
be  and  remain  forfeited  accordingly. 

Andrew  Dunx^ap, 
Attorney  of  the  United  States  for  the 
District  of  Massachusetts, 


Interrogatories  to  an^  Claimant  or  Claimants  in  tlie  above  entitled 

eause. 

Where  was  the  property  purchased,  and  wherand  of 
whom  was  it  purchased,  and  to  whom  tlid  it  belong? 
Please  to  annex  correct  copies  of  the  original  bill  of  the  pur- 
chase thereof. 

Andrew  Dunlap, /or  lAbeUants. 


4M  APFBMBUX. 
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Claim  and  Answer. 

District  Court  of  tbe  United  States,  bs. 
District  of  Massachusetts,  October,  1691. 

United  States,  LibeUants, 
V.    - 
One  hempen  Cable  and  One  Hawser, 

And  now  come  into  Cqurt  Benjamin  Rich  and  S.  H. 
Rich,  of  the  City  of  Boston  in  said  District,  merchants  and 
partners  under  the  firm  of  Benjamin  Rich  and  Son,  and 
John  Norris,  of  said  Boston,  master  mariner,  and  claim  the 
said  hempen  cable  and  hempen  hawser,  and  for  answer 
unto  the  said  Libel  they  say,  that  they  are  the  lawful  own- 
ers of  the  said  brig  or  vessel,  called  The  Moscow,  in  said 
Libel  mentioned,  and  which  vessel,  on  the  said  fifth  day  of 
September,  had  arrived  from  a  voyage  upcm  which' she  had 
sailed  from  said  Boston  to  Matanzas  in  the  Island  of  Cuba, 
and  thence  to  said  Cronstadt,  and  thence  back  to  said  Bos- 
ton, under  the  command  of  the  said  Norris,  master.  And  these 
Claimants  further  answering  say,  that  during  the  passage 
of  said  vessel  from  said  Boston  to  said  Matanzas  she  struck 
upon  a  bank  or  reef,  and  became  fixed  and  immovable, 
whereby  it  "became  necessary  to  carry  out  an  anchor  with 
the  stream-cable  then  on  board  of  said  vessel  attached  to  it, 
for  the  purpose  of  heaving  said  vessel  off  from  said  bank  or 
reef;  and  that  after  that  purpose  was  accomplished  and  the 
said  vessel  was  afloat,  the  said  master,  in  order  to  prevent 
her  frofll  again  getting  upon  the  said  bank  or  reef,  which 
was  likely  to  hstppen,  if  they  should  stop  for  the  purpose  of 
weighing  the  anchor,  cut  away  a  large  portion  of  said  cable, 
to  wit,  about  twenty-five  fathoms  thereof,  and  proceeded  on 
his  voyage  ;  by  reason  of  which  cutting  away  the  said  ca- 
ble was  rendered  incomplete  and  unfit  for  use,  as  the  streana- 
cable  of  said  vessel,  and  that  the  same  liable  was  otherwise 
incapable  and  unworthy  of  being  repaired,  inasmuch  as  it 
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was- old,  and  so  far  worn  and  decayed  as  to  render  the  sub- 
stitution of  a  new  one  altogether  necessary.  And  that  ac- 
cordingly, upon  the  arrival  of  said  vessel  at  said  Cronstadt, 
the  said  master  purchased  a  new  stream-cable  in  order  to 
supply  the  place  ^f  the  one  thus  worn,  cut,  and  rehdere4 
useless.  And  these  Claimants  further  ariiSwering  say,  that 
on  the  arrival  of  said  vessel  at  said  Cronstadt,  it  also  ap- 
peared, that  the  hawser  then  oh  board  of  her  was  strained, 
weak,  and  unfit  for  further  use,  whereby  it  became  neces- 
sary to  procure  a  new  one,  and  that  one  was  purchased  ac- 
cordingly by  the  said  master  for  the  use  of  said  vessel,  and 
for  the  sole  purpose  of  supplying  the  place  of  that  last 
named.  And  these  Claimants  further  answering  say,  that 
the  stream-cable  and  hawser,  so  purchiased  as  aforesaid, 
were  necessary  for  the  equipment  and  safe  navigation  of 
said  vessel  on  her  said  voyage,  and  were  immediately  ta- 
ken on  board,  as  parts  of  her  ground-tackle  and  equipment, 
and  solely  for  the  purpose  of  being  used  as  such ;  that  they 
were  ptepared  in  the  ordinary  manner  for  immediate' ser- 

• 

vice,  and  were  stowed  in  that  part  of  the  vessel  whisre  the 
stream-cable  and  hawser  of  a  vessel  in  actual  service  are 
always  stowed  and  kept ;  that  during  the  passage  from  said 
Cronstadt  to  Boston  aforesaid,  there  was  no  other  stream- 
cable  nor  hawser  on  board  of  said  vessel,  used  or  intended 
to  be  used,  as  a  part  of  her  ground-tackle  or  equipment,  nor 
kept  nor  stowed  in  the  place  where  such  cable  and  hawser 
are  or  ought  to  be  stowed  and  kept ;  and  that  in  all  particu- 
lars the  same  were  intended  to  be,  and  were  kept  to  be,  used, 
as  being  th'e  ordinary  tackle  and  furniture  of  said  vessel. 

And  these  Claimants  further  answering  say,  that  the 
stream-cable  and  hawser,  so  purchased  at  said  Cronstadt 
f  :)r  the  use  and  necessary  equipment  of  said  vessel,  and  so 
kept,  and  stowed,  and  brought  in  said  vessel  as  aforesaid, 
are  the  same  mentioned  in  said  Libel,  and  none  others; 
and  they  deny,  that  the  said  cable  and  hawser  belonged  or 

28 
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weie  consigned  to  the  master,  mate,  or  crew  of  said  vessel, 
saving  the  interest  of  said  master  as  part  owner  of  said  ves- 
sel, or  were  brought  or  imported  into  the  United  States  in 
said  vessel,  as  goods,  wares,  and  merchandise,  which  should 
have  been  included  or  described  in  the  manifest  of  the  car- 
go of  the  said  vessel,  or  that  the  same  were  brought  or  im- 
ported into  the  said  United  States  ccmtrary  to  law  or  to  the 
form  of  the  Statute  in  such  case  made  and  provided ;  but, 
on  the  contrary  thereof^  they  aver,  that  the  same  we^p  ne- 
cessary parts  of  the  tackle,  apparel,  and  furniture  of  said 
brig,  and  were  in  actual  use  as  such,  at  the  time  of  the  said 
seizure;  -and  that  the  same  were  unlawfully,  and  without 
any  justifiable  or  probable  cause,  seized  by  the  said  Collec- 
tor, and  are  still  unjustly  and  without  color  of  right  detained 
from  the  Claimants. 

And  ioT  answer  to  the  interrogatory  propounded  in  said 
Libel,  the  Claimants  further  answering  say,  that  the  said 
cable  and  hawser  were  purchased  by  the  said  Norris  in  his 
capacity  of  master  and  part  owner  of  said  brig,  of  one  John 
Heth,  at  St.  Petersburgh  in  Russia,  on  the  fourteenth  day 
of  June  last  past,  and  that  the  same,  belong  to  the  said 
Claimants,  as  owners  of  said  vessel,  being  part  of  her  ne- 
cessary tackle,  and  equipment,  and  the  original  bill  of  sale 
thereof  to  the  said  master  is  hereto  annexed.  Wherefore 
the  said  Benjamin  Rich,  Samuel  H.  Rich,  and  John  Norris 
do  claim  the  said  hempen  cable  and  hempen  hawser,  as 
their  property;  and  pray  that  they  may  have  the  same  re- 
stored to  them  accordingly,  and  that  they  may  have  their 
costs  in  this  matter  sustained,  and  their  damages,  occa- 
sioned by  the  seizure  and  detention  of  said  cable  and  haw- 
ser so  unlawfully  made,  to  them  decreed.^ 

Benjamin  Rich, 
Samuel  H.  Rich, 

John  Norbis. 
Charles  G.  Loring,  Proctor* 

1  See  note,  p.  413. 
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Massachusetts  District  Court,  September  Term,  (October 
14tti,)  1831.    Sworn  to  in  Court. 

Attest,  John  W.  Davis,  Clerk, 

Aeeoont  Annexed. 

Captain  John  Norris,  of  The  Moscow^ 

To  Mr.  John  Hoth,  Dr. 

To  1  Cable,  12  inches,  80  fathoms pds,  72.30 

"    1    J'         8      «        90      "        «    36.32 

"    1    *"         6J    «        90      «        «    17.22 

Poods  126.04 
At  9^  rubles  per  pood,  R.4:198. 

Received  the  same  for  John  Hoth, 

P.  Bramew. 
Si.  Petersburgh,  June  14th,  1831. 


i«<^*^»» 


No.  6. 


Libel  of  Information  against  a  ship  for  unlading  without 
a  Permit,  founded  on  Stat.  179%  Chap.  128,  [128,]  §  50; 
tvith  a  Claim  and  Answer. 

libel  of  Information. 

United  States. of  America,  MassaobuseTtts  District}  ss. 

Dist/rict  Cawrt  of  the  United  States  far  the  District  of  MassachusettSt  begun  and 
holden  at  Boston,  mithin  av4  for  the  District  of  Massachusetts^  on  tkefotvrtk 
Tuesday  of  June,  in  the  yea/r  of  our  Lord  one  thousand  eight  hwndred  and 
thirty-one  J  amd  coTiMnued  by  adjournments  to  the  nineteenth  day  of  August  in 
the  year  aforesaid. 

Tb  the  Honorable  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  for  the  District  aforesaid. 

Be  it  remembered,  that  on  this  nineteenth  day  of  Au- 
gust, in  the  year  of  our  Lord  eighteen  hundred  and  thirty- 


one,  before  tbQ  Houorable  John  Davi^  Judge  as^foreaftid, 
comes  into  Court  Andrew  Du^lap,.  Esquire,  Attoiaoy:  oftl^e 
United  States  for  the  aforesaid  District  of  Massachusetts, 
and,  in  the  name  and  behalf,  as  well  of  the  United  States 
as  of  David  Henshaw,  Esquire,  Collector  for  the  Port  of 
Boston  and  Charlestown,  in  sai4  District^  a^  of i  all.  other 
persons  concerned,  piiopounds  and  gives  the  said  Judge  to 
un^^rstand  and  be.  ii^onued,  that  at*  a  time  past,  to  wit,  on 
the  seventeenth  day  of  Ai:^ust  instant,  at  the  Port  of  Bos- 
toUi  ai^d  CSiarlestown,  in  said  District,  and  on  the  waters 
navigable  from  the  sea  by  vessels  of  ten  or  more  tons'  bur- 
de%  h(^,  the  said  David  Henshaw,  Collector  as  aforesaid, 
,  did  s^ize^  aad.now  hath  in  bis.  custody,  as  being  forfeited,  a 
certain  vessel  or  brig,  called  The  Mame^h&r  tackle, apparel, 
andiumititte.  For  that  at  a  time  past,  to  wit,  on  the  six- 
teenth day  of  August  insjtfkat,  certaia^ods,  waxes,  and  mer- 
chandise, to  wit,  six  hogsheads  of  West  India  rum,  being 
of  the  value,  according  to  tha.highest^  market  price  at  the 
Port  of  Boston,  of  six  hundred  dollars,  were  brought  in  the 
said  brig  or  vessel  from  a  foreign  port  or  place,  into  the 
United  States,  to  wit,  into  the  Port  of  Boston  and  Charles- 
town,  ani'that  thereafterwards,  on  the  same  day  Islst  men- 
tioned, the  said  goods,  wares,  and  merchandise,  having  been 
imported  and  brought  as  aforesaid,  were  unladen  and  de- 
Uvered  from  said  ship  or  vessel,  within  the  United  States, 
to  wit,  at  the  Port  of  Boston  and  Charlestown,  without  a 
speciariicense  or  permit  from  the  Collector,  Naval  Officer, 
or.  any  other  competent  officer  of  the  said  port,  (although  a 
Collector,  Naval  Officer,  and  other  officers  of  the  customs 
were  th^n  and  there  duly  and  legally  established,  and  resi- 
dent at  said  |)ort,)  for  such*  unlading  and  delivery,  and  con- 
trs^jyr  to  the  Statute  ia  such  case  made  and  provided.  By 
reason  wh.ereQi;  and  by  force  of  said  Statute,  the  said,brig  or 
ves§el^  her  tackle,  apparel,  and  furniture,  have  beooijae  for- 
feited to  the  uses  therein  specified ;  wherefore  the  said  At- 
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torriey  prtys  advisemefnt  of  fhe  ^Cotirt  here  in  the  premises, 
and  for  monition  and  other  proper  process,  to  tlie  end  that 
the  same  may  be  decreed  to  be  and  remain  forfeited  ac- 
cordingly. Andrew  Dunlap, 

Attorney  of  the  United  States  for  the 
Distriet  of  Massachusetts. 

Interrogiitories  to  any  Claimant  in  this  Case. 

From  what  port  did  the  bag  Menne  sail  last  before  her 
anrival  in  Bostoo,  «riA  what 'cargo  did  she  bhng  £nmdq  that 
port  1  Please  to  annex  inv<Hoes,  bills  of  lading,  and  all  pa* 
pers  Telative'  to  her  last  outward  and  hox^eward  voyage, 

A.  Dunlap,  Att^imey  qf  United  States* 


Claim  aid  iiiswer. 

DlSTRICf   COUBT   OP   THE   UnITED    StaTES   FOR    THE  DISTRICT   OP 

Massachusetts,  Auous;,  1831. 
United  States,  lAhellants,  v.  The  Brig  Maine, 

And  now  come  into  Court  Samuel  Winter,  of  Bath,  and 
Stephen  Whitmore,  of  Bo  wdoinham,  in  the  County  of  Lincoln, 
and  District  of  Maine,  merchants,  and  claim  the  said  brig, 
her  tackle,  apparel,  and  furniture,  and  for  answer  unto  the 
said  Libel  they  say,  that  on  the  sixteenth  day  of  May  last 
past,  being  the  lawful  owners  of  said  vessel,  they  despatched 
her  upon  a  voyage  to  the  West  Indies,  and  thence  to  Boston, 
in  said  District  of  Massachusetts,  imder  the  ^command  of 
Benjamin  Foster,  as  master  of  said  vessel,  with,  a  cargo  of 
lumber,  which  they  directed  him  to  sell,  and  the  proceeds 
thereof  to  invest  in  molasses,  as  also  certain  other  funds, 
which  they  fumished  for  that  purpose,  and  to  proceed  there- 
with to  Boston  aforesaid.  And  these  Claimants  further  say, 
that,  in  their  instructions  to  the  said  master,  they  expressly 
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ordered  him  not  to  take  on  board  any  rum  or  sugar  to  be 
brought  home  in  said  vessel  And  these  Claimants  further 
say,  that  the  said  vessel  did  proceed  upon  her  said  voyage, 
and  did  airive  at  the  Port  of  Boston  aforesaid,  on  the  six- 
teenth day  of  August  instant,  laden  with  a  cargo  of  molasses 
on  their  account,  and  that  they  had  not  any  hogsheads, 
casks,  or  other  vessels  containing  rum,  or  other  distilled 
spirits,  on  board  of  said  brig,  other  than  such  small  quantity 
as  may  have  constituted  a  part  of  her  sea-stores  for  the  oflS^- 
cers  and  crew ;  and  that  they  do  not  know,  nor  admit,  that 
any  other  person  or  persons  had  any  on  board,  nor  that  any 
were  taken  out  of,  or  landed  from,  said  vessel,  at  any  time 
or  place  during  her  said  voyage,  or  since  her  arrival  within 
the  waters  of  the  United  States.  Wherefore  the  said 
Samuel  Winter  and  Stephen  Whitmore  do  claim  the  said 
brig,  her  tackle,  <fcc.,  as  of  their  property,  and  that  the  same 
may  "be  restored  to  them  accordingly,  and  that  they  may 
have  their  costs  in  this  matter  sustained,  and  their  damages 
occasioned  by  the  seizure  and  detention  of  said  brig,  so  un- 
lawfully made,  decreed  to  them.* 

Samuel  Winter. 
Charles  G.  Loring,  Proctor. 

Sworn  to  before  the  Court,  June  Term,  1831,  viz.  19th 
August,  1831,  by  said  Samuel  Winter. 

Attest,  John  W.  Davis,  Clerk. 

And  now  in  further  answer  to  said  Libel,  the  said  Winter, 
in  behalf  of  himself,  and  the  other  Claimant  of  said  brig 
Maine,  by  leave  of  the  Court  for  that  purpose  obtained,  an- 
nexes to  this  his  answer  the  original  letter  of  instructions  to 
the  master  of  said  vessel,  and  the  account  of  the  sales*  of  her 
outward  cargo,  and  of  the  investment  of  the  proceeds  thereof 

1  See  note,  p.  413, 
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or  retiini  cai^,  which  documents  he  prays  maybe  taken  as 
part  of  his  answer  afoi^aid. 

Charles  O.  Lo&xng,  Prottar, 

[Letter  of  instructions  and  account  of  sales  annexed.] 


No.  6. 

lAbd  of  InrformaHon  again$t  a^shipfor  being  emphjfed  in 
a  trade  other  than  thai  for  which  she  wa»  licensed,  fmmded 
on  Stat.  1793,  Chap.  52,  [8,]  §  8 ;  with  an  Answer. 

libel  of  Information. 

United  States  of  America,  District  of  Massachusetts,  ss. 

Be  it  remembered,  that  at  a  District  Court  of  the  United 
States  for  the  District  of  Massachusetts,  holden  at  Boston, 
within  and  for  the  District  aforesaid,  on  the  first  Tuesday 
of  December,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty,  and  continued  by  adjournment  to  the 
seventeenth  day  of  December,  in  the  year  aforesaid,  coihes 
into  Court,  on  the  said  seventeenth  day  of  December,  Andrew 
Dunlap,  Esquire,  Attorney  of  the  United  States  for  the  said 
Dis&ict  of  Massachusetts,  and,  in  the  name  and  behalf,  as 
well  of  the  United  States,  as  of  Isaiah  L.  Green,  Esquire, 
Collector  for  the  Port  of  Barnstable,  in  said  District,  and  of 
all  other  persons  concerned,  propoimds  and  gives  the  said 
Court  to  understand  and  be  informed,  that  at  a  time  past, 
to  wit,  on  the  thirteenth  day  of  December  instant,  at  Pro- 
vincetown,  in  the  said  District,  and  on  the  waters  navigable 
from  the  sea  by  vessels  of  ten  or  more  tons'  burden,  he,  the 
said  Isaiah  L.  Green,  Collector  as  aforesaid,  did  seize  and 
cause  to  be  seized,  and  hath  now  in  his  custody,  as  being 
forfeited,  a  certain  schooner  or  vessel  of  th^  United  States, 


called  Th^  Sepfi^  San^oi  the  buid^a  of  twenty  tons  and 
upwards,  tp  wit,  eighty-seven  tons  and  eighty-five  ninety- 
fifths  ;..fi>r  that  the  said  vessel,  at  a  time  past,  to  wit,  on  the 
seventh  day  of  April  last  past,  then  belonging  to  Ephraim 
Cook,  Jesse  Cook,  and  JohnH.  Pearson,  citizens  of  the  United 
States,  was  duly  Ucensed,  according  to  the  laws  of  the  United 
States,  for  the  cod  fishery,  by  the  Collector  for  the  Port  ol 
Boston  and  Charlestown,  in  said  District  of  Massachusetts ; 
and  the  said  Attorney  of  the  United  States  doth  further  pro- 
pound and  allege,  that  during  the  period  of  time  for  which 
the  said -vessel  waS'  lio^osed  ^  aforesaid,  she  was  employed 
in  a  tmde  otbef  than  that  for  which  she  was  licensed  as 
afoi«said,  to  wit,  in  importing  from  a  foreign  port  or  place 
called  Labrador,  a  large  quantity  of  merchandise,  to  wit. 
three  thousand  pounds  of  whalebone,  into  the  Port  of  Boston 
and  Charlestown,  in  t^e  said  pistrict  of  Masisachu^etts ;  and 
the  said  Attorney  qf  the  United  States  doth  further  propound 
and  allege,  that  the  aforesaid  merchandise  was  imported  in 
the  said  vessel,  in  the  manner  aforesaid,  at  a  time  past,  to 
wit,  on  the  twentieth  day  of  September  last  past,  into  the 
aforesaid  Port  of  Boston  and  Charlestown,  and  that  the  said 
whalebone  was  then  and  there  unladen  and  delivered  from 
said  vessel  at  the  said  Port  of  Boston  and  Charlestown, 
without  a  pei^nit  from  the  Collector  or  any  other  competent 
officer  of  said  port  for  such  unlading  and  delivery ;  all  which 
is  contrary  to  the  Statute  in  such  case  made  and  provided. 
By  reason  whereof,  and  by  force  of  said  Statute,  the  said 
schooner  Seventh  Son  has  become  forfeited  to  the  uses  speci- 
fied by  law.  Wherefore  the  Sjaid  Attorney  prays  advise- 
ment of  the  Court  here  in  the  premises ;  and  for  monition 
and  other  proper  process,  to  the  end,  that  the  same  may  be 
decreed  to  be  and  reniain  forfeited  accordingly. 

Andrew  Dunlap, 
A^torn^qfthe  United  States  for  the 
District  of  Massadimetts. 


PRAOTTOAi*  J)OBMS.  4SS 

Interrogatorieft  to  any  Claimant  or  Claimants  of  the  aboTc  nml 

^irst  Do  you  know  any  thing  respecting  the  whaleb6ne 
deacribed  in  the  foregmng  libel?  If  yea,  state  where  it  w^s 
brought  from ;  what  was  paid  for  it ;  when  and  where  it 
was  imported  into  the  United  States ;  what  it  sold  for  here ; 
and  whether  it  was  or  was  not  landed  without  a  Custpm- 
House  permit. 

AnJ)B«W    DllfNI^AiPy 

Attorney  of  the  United  States  for  the 

Distfict  of  M€t89(tchU8€ttS, 


Answer. 

dlbtbtct  coubt  of  the  united  states.   " 
Massachusetts  District,  January  7tb,  1831. 

United  States  v.  Schooner  Seventh  Son. 

And  now,  Ephraim  Cook,  Jesse  Cook,  and  John  H.  Pear- 
son, averring  themselves  to  be  the  owners  of  the  said 
schooner,  wholly  denying  the  truth  of  the  several  charges 
and  allegations  in  said  Libel  contained,  say,  that  said 
schooner  has  not  been  engaged  or  employed  in  any  trade 
other  than  that  for  which  she  was  duly  licensed  according 
to  law,  nor  in  violation  of  any  law  of  the  United  States ; 
wherefore  they  pray  that  said  Libel  may  be  dismissed,  and 
that  said  schooner  may  be  restored  to  them. 

B.  Thomson, 
Agent  for  the  said  Owners. 
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No.  7. 

lAbel  of  Information  dgainst  the  proceeds  of  a  ship  (after 
it  had  been  decreed  to  be  sold  /or  the  payment  of  the  wages 
of  the  mariners)  to  recover  certain  tonnage  duties  and  lighi 
money,  said  ship  being  owned  in  part  by  persons  not  resi- 
dent in  the  United  States, founded  on  Stat.  1790,  Chap.  57, 
[30,]  §  1,  and  Stat.  1804,  Chap.  57,  [57,]  §  6. 

United  States  of  America,  District  of  Massachusetts,  ss. 

Distrid  Cowi  of  ike  Untied  States  of  America^  'begim  and  kolden  at  Btnton, 
vfUhin  andjortke  Dittriet  of  Maaeacktisetts,  on  the  third  Tuesday  of  March, 
in  the  year  of  our  Lord  one  thousand  eight  hwndred  and  tMrtg-fowr,  and  con- 
tinned  by  adjoumTnents  to  Friday ^  the  twenty-Jlrst  day  of  March,  in  the  year 
aforesaid. 

Be  it  remembered,  that  on  this  twenty-first  day  of 
March,  in  the  year  aforesaid,  before  the  Honorable  John 
Davis,  Judge  of  said  District  Court,  comes  into  Court  An- 
drew Dunlap,  Esquire,  Attorney  of  the  United  States  for 
the  said  District  of  Massachusetts,  and,  in  the  name  and 
behalf  of  the  United  States,  libels,  propounds,  and  alleges 
as  follows : 

First  The  said  Attorney  of  the  United  States  doth  pro- 
pound and  allege,  that  a  certain  ship  or  vessel,  called  The 
Rasselas,  of  the  burden  of  three  hundred  and  seven  tons 
and  twenty-six  ninety-fifths  of  a  ton,  on  the  twenty-seventh 
day  of  September  last  past,  arrived  at  the  Port  of  Boston 
and  Charlestown,  in  said  District,  from  foreign  ports  or 
places  in  foreign  countries,  that  is  to  say,  from  Canton  and 
Manilla  in  the  East  Indies  ;  that  John  Dominis  was  then 
and  there  master  of  said  vessel  or  ship ;  that  the  said  ship 
was  then  and  there,  on  said  twenty-seventh  day  of  Septem- 
ber, duly  entered  in  the  Custom  House  of  the  United  States 
for  said  Port  of  Boston  and  Charlestown. 

Secondly.  The  said  Attorney  of  the  United  States  doth 
further  propound  and  allege,  that-the  said  ship  or  vessel  was 
then  and  there  owned  in  whole  or  in  part  by  John  Ebbetts, 


PRACTICAL  nmMS.  43S 

William  French,  and  John  C.  JcMies,  citizens  of  the  United 
States,  then  sevetally  residing  in  a  foreign  country,  not  being 
in  the  capacity  of  consuls  or  agents  for,  or  partners  in,  some 
house  of  trade  or  copartnership,  consisting  of  citizens  of  the 
United  States,  actually  carrying  on  trade  within  the  United 
States. 

Thirdly.  The  said  Attorney  of  the  United  States  doth 
further  propound  and  allege,  that  by  the  laws  of  the  United 
States,  the  said  ship  was  not  then  and  there  entitled  to  Ihe 
beiiefits  of  a  registered  ship  of  the  United  States,  and  that, 
upon  the  arrival  of  the  said  ship  or  vessel  at  the  Port  (rf 
Boston  and  Charlestown,  and  the  entry  of  said  ship  at  the* 
Custom  House,  as  is  hereinbefore  alleged,  propounded,  and 
set  forth,  there  became  due  and  payable,  and  still  remains 
due  and  payable  to  the  United  States  from  said  ship,  by 
the  laws  of  the  United  States,  the  sum  of  three  hundred  and 
seven  dollars  and  twenty-seven  cents,  as  tonnage  duties  and 
light  money,  an  account  whereof  is  contained  in  the  sche- 
dole  annexed  to  this  Libel,  and  which  the  said  Attorney  of 
the  United  States  propounds  as  a  part  thereof. 

Fmrthly.  The  said  Attorney  of  the  United  States  doth 
further  propound  and  allege,  .that  the  said  ship  or  vessel  is 
bound,  l?y  the  Maritime  Law,  to  the  United  States  for  the 
payment  of  said  duties ;  and  that  the  said  United  States 
have  a  lien  upon  the  said  ship  or  vessel  and  her  appurte-. 
nances,  for  the  payment  of  said  duties,  for  the  recovery  of 
which  this  civil  and  maritime  cause  is  now  instituted  in  this 

HoncMrable  Court 

Fifthly.  T\xQ^  said  Attorney  of  the  United  States  doth 
further  propound  and  allege,  that  since  the  arrival  of  the 
said  ship  or  vessel,  as  is  hereinbefore  alleged  and  set  forth, 
the  said  ship  or  vessel,  with  her  appurtenances,  has  been 
attached,  condemned,  anTl  decreed  to  be  sold  for  the  pay- 
ment of  the  wages  due  the  mariners  thereof,  by  the  process  . 
and  decrees  of  this  Honorable  Court,  as  fully  appears  in  the 


43&  Avemnt^tx. 

lecord  of  ihe  ^^leeedings  in  the  aivilatri  inaritime  cause  6f 
one  Owen  Jones  and  otheis  against  the  ship  Rassdas^  toy 
stituted  at  the  December  Term  of  this  Honorable  Court,  in 
the  year  one  thousand  eight  hundred  and  thirty-three,  and 
which  cause  is  now  on  the  docket  of  this  Honorable  Court, 
at  the  present  term  thereof,  and  in  which  cause  there  has 
been  a  remnant  of  the  sales  of  said  ship  or  vessel  and  her 
appurtenances  remaining  in  the  registry  of  this  Court  after 
the  payment  of  the  cladms  of  the  Libellants  and  the  costs 
and  expenses  in  said  cause,  and  which  remaining  proceeds 
of  said  sale  are  more  than  sufficient  to  discharge  the  claim 
of  the  United  States,  for  the  recovery  of  which  this  civil 
and  i](iaritime  cause  is  now  instituted. 

Wtierefoie  the  said  AttcHney  of  the  United  States,  in  be- 
half of  the  United  States,  and  at  the  request  of  the  CoUec^ 
tor  of  the  United  States  for  the  Port  of  Boston  and  Charles- 
town,  in  said  District,  files  this  Libel,  and  institutes  this 
eivil  and  maritime  cause  against  the  proceeds  of  the  sale  of 
said  ship  or  vessel  and  her  appurtenances,  now  remaining 
in  the  registry  of  this  Honorable  Court ;  and  the  said  At-  . 
tomey  prays,  that  public  moniticm  may  be  given  of  the  filing 
of  this  Libel,  according  to  the  law  and  usage  of  Admiralty 
Courts,  that  trial  may  be  had  thereon,  and  that  the  United 
States  may  have  decreed  to  them  what  may  be  found  justly 
and  legally  due  to  them  in  the  premises,  to  be  paid  firom  the 
pioceeds  of  the  said  ship  or  vessel  with  her  appurtenances, 
now  remaining  in  the  registry  oi  this  Honorable  Court. 

Andrew  Dunlap, 
.  Attorney  of  the  United  States  for  tke 
District  of  Mctssachtesetts. 
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itetint  Iftmxed. 

Boston  Custom  House,  September  27th,  1833. 
Ship  Jlasselasy  ^ 

To  the  United  States,  Dr. 
For  tonnage  duties  and  light  money  of  said  vessel, 
she  being  owned  in  part  by  persons  not  residents  of 
the  United  States : 

307f  I  tons,  as  per  register,  at  $1  per  ton $307.27 

The  Rasselas  entered  at  this  office  September  27th,  1833| 
frcNxi  Cantoa  and  Manilla. 


No.  a 

Libel  of  InfoTTnatwn  against  a  ship  for  a  violation  of  the 
Act  relating  to  Passenger  Vessels,  Stat,  1819,  Chap.  170, 
5  2/  with  a  Claim  and  Petition  for  the  Restoration  of  the 
Ship  on  Bond, 

libel  of  Information. 

Unitbd  States  or  Ambbica,  Massachusetts  District,  as. 

district  Cowrt  of  the  United  States^  begun  and  holden  at  Boston^  within  and  for 
the  District  of  MassackuseUs,  on  the  fourth  Thiesday  of  June,  in  the  year  of 
mar  Lord  vm  thousand  eight  hwndred  and  thtrty-tufo,  and  continued  by  adjourn^ 
ment  until  F^ridayy  the  sixth  day  of  Juty,  in  the  yeajr  aforesaid. 

To  the  Bomrable  John  Davis,  Jkidge  of  the  District  Court 
of  the  United  States  for  the  District  aforesaid. 

Be  it  remembered,  that  on  this  sixth  day  of  July,  in 
the  year  of  our  Lord  eighteen  hundred  and  thirty-two,  before 
the  Honorable  John  Davis,  Judge  as  aforesaid,  comes,  in  his 
own  proper  person,  Andrew  Dunlap,  Esquire,  Attorney  of 
the  United  States  for  the  aforesaid  District  of  Massachusetts, 
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and  in  the  name  and  behalf^  as  well  of  the  United  States, 
as  of  David  Henshaw,  Esquire,  Collector  for  the  Port  of' 
Boston  and  Charlestown,  in  said  District,  and  of  all  other 
persons  concerned,  prc^unds  and  gives  the  said  Judge  to 
understand  and  be  informed,  that  at  a  time  past,  to  wit,  on 
the  second  day  of  said  July,  at  the  Port  of  Boston  and 
Charlestown,  and  on  the  waters  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons'  burden,  he,  the  said  Henshaw, 
Collector  as  aforesaid,  did  seize,  and  now  hath  in  his  cus- 
tody, as  being  forfeited,  a  certain  schooner  or  vessel,,  called 
The  Water'  Witcfi,  of  the  burden  of  sixty-nine  tons  and 
ninety-four  ninety-fifths  of  a  ton,  according  to  Custom-House 
measurement,  of  which  said  schooner  or  vessel  one  Robert 
Field  was  then  and  there  master ;  for  that  the  said  Field, 
so  being  master  aforesaid  of  the  schooner  or  vessel,  at  said 
Boston,  then  and  there,  to  wit,  on  the  second  day  of  July, 
(the  said  schooner  or  vessel  then  and  there  being  owned,  in 
whole  or  in  part,  by  a  subject  or  subjects  of  a  foreign 
country,  whose  name  or  names  are  to  the  said  Attomey  of 
the  United  States  as  yet  unknown,)  with  force  and  arms  did 
bring  and  convey,  in  the  said  schooner  or  vessel,  from  a 
foreign  port  or  place  into  said  Boston,  a  great  number  of 
passengers,  that  is  to  say,  seventy-six  passengers,  then  and 
there  being  a  greater  number  of  passengers  than  two  for 
every  five  tons  of  said  schooner  or  vessel,  according  to  Cus- 
tom-House measurement,  which  said  number  of  seventy-six 
passengers  then  and  there  exceeded  the  said  proportion  oi 
two  to  every  five  tons  of  the  said  schooner  or  vessel  by  the 
number  of  forty-eight  passengers  in  the  whole ;  against  the 
peace  and  dignity  of  the  United  States,  and  contrary  to  the 
form  of  the  Statute  of  the  United  States  in  such  case  made 
and  provided.  By  reason  whereof,  and  by  force  of  said 
Statute,  the  said  schooner  or  vessel  has  become  forfeited  to 
the  uses  therein  specified ;  wherefore  the  said  Attorney  prays 
advisement  of  the  Court  here  in  the  premises,  and  for  mo- 
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niticm  and  other  proper  process,  to  the  end,  that  the  same 
may  be  decree^  to  be  and  remain  forfeited  to  the  United 
States. 

Andrew  Dunlap, 
Attorney  of  the  United  States  for  the 
District  of  Massachtisetts. 

Interrogatories  to  any  Claimant  in  tbe  abore  eanse. 

•  First.    Where  was  the  schooner  Water-  Witch  built,  and 
where  is  she  now  registered  ? 

Secondly.  Who*  are  her  owners,  and  where  do  they 
reside  ? 

Thirdly.  Where  did  she  take  in  her  passengers,  which 
she  brought  to  Boston  at.  her  late  arrival  at  Boston,  and  how 
many  were  they? 

Andrew  Dunlap, 
Attorney  of  the  United  States  for  the 
District  of  Massachusetts. 


Claim  and  Petition. 

District  Court  oivthe  United  States  for  the  Massaohusittb 

District,  June  Term,  A.  D.  1832. 

United  States,  LibeUant,  v.  Schooner  Water-  Witch. 
And  now,  Robert  Field  of  New  Brunswick,  master  mari- 
ner, respectfully  represents  to  this  Honorable  Court,  that  he 
is  the  master  of  said  schooner  Water-  Witch,  and  that  Isaac 
Ketchum  of  St.  John  is  the  sole  owner;  that  said  schooner 
has  been  seized  by  the  Collector  of  the  Port  of  Boston  and 
Charlestown,  for  an  allogod  violation  of  tlie  laws  of  the 
United  States,  and  that  a  Libel  against  said  vessel  is  now 
pending  in  this  Honorable  Court.  And  the  said  Field,  not 
admitting  the  several  allegations  iii  said  Libel  to  be  true, 
claims  the  said  schooner  and  her  appurtenances  in  behalf 
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of  the  said  owner,  and  is  ready  to  gire  bond  ta  defend  the 
prOfitecution  thereof;  and  he  prays  that  said  schooner  and 
her  appurtenances  may  be  duly  appraised,  and  the  satiie 
delivered  to  him  upon  his  giving  bond  according  to  the  Sta- 
tute in  such  case  made  and  provided. 

Robert  Fielil 
Francis  Bassett,  Proctor. 


No.  9. 

Libel  of  Information  against  a  master  of  a  ship  for 
discharging  a  seaman  in  a  foreign  country^  wUhout  leaving 
three  months?  extra  wages,  founded  on  SttU.  1803,  Chap. 
62,  [62,]  §^3. 

Ubel  of  Information. 

United  States  of  America,  Massachusetts  District,  ss. 

Be  it  remembered,  that  at  a  District  Court  of  the  United 
States  for  the  District  of  Massachusetts,  holden  at  Boston, 
within  and  for  the  District  aforesaid,  on  the  third  TTuesday 
of  March,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-one,  and  continued  by  adjournments  to  the 
twenty-second  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  himdred  and  thirty-one,  comes  into  Court, 
on  the  said  twenty-second  day  of  April,  Andrew  Dunlap, 
Esquire,  Attorney  of  the  United  States  for  the  said  District 
of  Massachusetts,  and,  in  the  name  of  the  United  States, 
gives  the  said  Court  to  understand  and  be  informed  as 
follows ; 

That  on  or  about  the  twenty-fifth  day  of  August,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty, 
Samuel  Render  was  shipped  as  chief  mate  of  the  brig 
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Mary  and  Nanct/,  a  vessel  of  the  United  States,  to  perform 
a  voyage  in  the  said  vessel,  whereof  was  then  ^nd  there 
master,  George  R.  M.  Weld,  of  Roxbury,  in  the  said  District 
of  Massachusetts,  on  the  seas  within  the  jurisdiction  of  this 
Honorable  Court,  to  foreign  parts. 

The  said  Attorney  of  the  United  States  further  propounds 
and  alleges,  that  the  said  voyage  was  described  in  the  ship- 
ping papers,  signed  by  the  said  Render,  and  the  rate  of  wages 
of  the  said  Render  specified  therein,  which  rate  of  wages  is 
unknown  to  the  said  Attorney  of  the  United  States,  and 
which  shipping  paper  is  in  the  possession  of  the  said  Weld, 
which  he,  the  said  Attorney  of  the  United  States,  prays  may 
be  produced  in  the  trial  of  this  cause. 

And  the  said  Attorney  of  the  United  States  further  pro- 
pounds and  alleges,  that  the  said  Render,  when  he  was ' 
shipped  on  board  the  said  vessel,  as  aforesaid,  was  a  citizen 
of  the  United  States ;  that  the  said  vessel  then  and  there 
belonged  to  a  citizen  or  citizens  of  the  United  States ;  that 
the  name  of  the  said  Kender  was  entered  and  borne  on  the 
list  of  the  ship's  company,  and  that  he  was  designated  on 
the  same  as  a  citizen  of  the  United  States,  delivered  by  the 
said  master  to  the  Collector  for  the  Port  of  Boston  and 
CharlestowE^  whence  the  said  vessel  sailed  on  her  outward 
voyage,  and  of  which  list  the  said  master  was  furnished 
with  a  certified  copy,  according  to  law. 

And  the  said  Attorney  of  the  United  States  further  pro- 
pounds and  alleges,  that  the  said  Render  sailed  on  said 
voyage  in  said  vessel,  commanded  by  the  said  Weld,  and  in 
the  course  of  the  isame,  at  Buenos  Ayres,  a  foreign  country, 
at  a  time  past,  to  wit,  in  the  month  of  January  last  past) 
the  said  Render  was  discharged,  with  his  own  consent,  from 
said  vessel  by  the  said  Weld,  then  and  there  master  of  the 
same,  in  pursuance  of  a  written  agreement  between  the  said 
Render  and  the  said  master,  which  said  agreement  the  said 
Attorney  of  the  United  States  prays  that  the  said  Weld  ms^ 
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be  required  to  produce  in  the  trial  of  this  cause,  and  the  said 
Weld  then  and  there  paid  the  said  Render  his  actual  wages 
due  at  the  time  of  his  discharge,  and  no  more  or  extra  wages. 
.  And  the  said  Attorney  of  the  United  States  further  pio- 
ppimds  and  alleges,  that  the  said  Weld,  master  as  aforesaid, 
did  not  pay  to  the  Consul,  Vice-Consul,  or  Commercial  Agent 
at  said  Buenos  Ayres,  the  three  months'  pay  over  and  above 
the  wages  then  due  to  the  said  Kender,  as  is  required  by 
the  laws  of  the  United  States. 

Wherefore  the  said  Attorney  of  the  United  States  prays 
the  advisement  of  the  Court  here  in  the  premises,  that  pro- 
cess may  issue,  against  the  said  George  R.  M.  Weld,  re- 
quiring him  to  appear  and  answer  this  infcmnation,  that 
trial  may  be  had  thereon  according  to  the  law  and  usage  of 

.  Admiralty  Courts,  and  that  the  said  Weld  may  be  decreed 
to  pay  into  the  registry  of  this  Court  such  sum  of  money  as 
he  may  be  bound  in  law  and  justice  to  pay,  to  be  disposed 
of  according  to  law,  Andrew  Dunlap, 

Attorney  of  the  United  States  for  the 
District  of  Mtissaehusetts, 

^     Bostm,  April  22rf,  1831. 

Interrogatories  propounded  to  the  Respondent,  and  to  whieh  his 

Answer  nnder  oath  is  required. 

FHrst.  Did  not  the  said  Samuel  Kender,  mentioned  in  the 
foregoing  Libel,  ship  as  the  mate  of  the  brig  Mary  and  Ncm- 
cy,  to  perform  a  foreign  voyage,  in  the  year  eighteen  hun- 
dred and  thirty,  and  sign  shipping  articles?^  If  yea,  state 
the  particulars  of  the  contract,  the  rate  of  wages,  and  also 
produce  the  shipping  articles. 

Secondly  Did  he  sail  on  the  said  voyage  ?  If  yea,  when 
and  where  did  he  cease  to  be  mate  of  said  brig,  and  was 
there  any  agreement  in  writing  relative  to  his  discharge, 
witnessed  by  Captain  A.  M.  Atwater  ? 
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Thirdly.  Did  you  pay  him  any  money,  at  any  time  or 
times,  on  accoimt  of  his  wages  ?  And  when  and  where  did 
you  pay  him  any  money  ?  And  did  he  sign  any  receipt  or 
receipts  ?  If  yea,  please  to  produce  the  receipt  or  receipts 
signed  by  him. 

Fourthly*  Did  you  not  make  entries  or  memoranda  in 
soaxe  book  or  books,  or  on  some  paper,  of  payments  made 
by  you  in  the  course  of  the  voyage  ?  If  yea,  please  to  pro- 
duce your  origincd  entries  of  payments,  and  your  original 
portage  bills. 

Andrew  Dunlap, 
Attorney  of  the  United  States, 

Boston,  April  2!idj  1831. 


No.  10. 
Petition  for  the  KemiMion  of  a  Forfeiture. 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  for  the  District  of  Massachusetts. 

The  Petition  of  Charles  Hare  of  Limerick,  in  Ireland,  in 
the  United  Kingdom  of  Great  Britain  and  Ireland,  respect- 
fully shows,  that  he  is  the  sole  owner,  and  master,  of  the 
Brig  Ward  and  cargo  now  libelled  in  this  Court  for  a  vio- 
lation of  the  law  of  the  United  States ;  and  your  petitioner, 
confessing  that  said  vessel  and  cargo  have  in  law  become 
forfeit  to  the  United  States,  truly  and  particularly  sets  forth 
the  circumstances  of  his  case  as  follows,  to  wit :    That  in 
February  last  past  it  was  the  intention  of  your  petitioner  to 
proceed  in  said  brig  in  ballast  from  Limerick  to  St.  Johns 
in  New  Brunswick,  take  in  a  cargo,  and  return  to  said  Lino- 
erick ;  that  he  was  informed  at  said  Limerick,  by  an  officer 
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of  the  Cu8t<»Qs,  in  whose  judgoaent  he  jdaced  the  uliDnst  re* 
Uance,  that,  instead  of  going  in  ballast,  he  might  proceed  to 
St.  Ubes  in  Portugal  and  take  in  a  cargo  of  salt,  and  in  his 
way  to  St.  Johns  enter  the  port  of  Boston,  in  the  United 
States,  and  dispose  of  his  cargo,  proceed  to  St.  Johns,  take 
in  the  cargo  which  was  the  object  of  his  voyage,  and  re- 
tarn  to  Limerick ;  that  accordingly  your  petitioner  dicl,  oa 
the  fourth  day  of  February,  leave  said  Limerick,  in  said 
)HJg,  m  ballasi,  having  cleared  fcH:  St.  Ubes  in  Portugal, 
thence  to  St.  Johns,  in  New  Brunswick,  and  back  to  said 
Limerick ;  that  he  proceeded  on  said  voyage  to  St.  Ubes  in 
PortJt^al,  took  in  a  cargo  of  salt,  and  that,  while  on  his 
way  to  St.  Johns  in  New  Brunswick  for  the  purpose  ctf  re- 
ceiving a  cargo,  as  before  stated,  which  was  the  object  of 
the  voyage,  and  while  in  the  Gulf  Stream  in  a  violent  gale, 

^said  brig  sprung  a  leak,  and  was  otherwise  injured,  so  that 
it  was  with  difficulty  that  he  reached  the  port  of  Boston, 

'  where  he  supposed  that  he  might,  without  violating  any 
law  of  the  United  States,  enter  and  dispose  of  his  cargo  and 
repair  his  vessel ;  that  on  the  twentieth  day  of  April  he 
came  into  the  harbour  of  Boston,  and  proceeded  immediate- 
ty  to  the  Custom-House  to  enter  his  said  vessel  and  cargo, 
and  that  the  same  was  accwdingly  entered.  And  your  pe- 
titioner further  states,  that  two  days  after,  while  lying  in 
said  harbour,  he  was  informed  by  the  Collector  of  the  port 
of  Boston,  that  his  Deputy  from  a  misapprehension  of  the 
law  had  permitted  him  to  enter  his  vessel  and  cargo,  and 
^at  it  was  contrary  to  a  layr  of  the  United  States  to  teing 

^  cargo  of  salt  from  a  port  in  Portugal  in  a  British  vessel, 
.and  that  it  would  be  advisable  to  leave  Boston  immediate- 
ly, and  proceed  on  his  voyage  to  Si.  Johns  in  New  Bruos- 
wick  with  said  vessel  and  cargo. 

Your, petitioner  further  states,  that  he  made  immediate 
preparation,  so  far  as  he  was  able,  to  leave  the  port  of  Bos- 
ioa)  but,  his  vessel  being  in  a  very  leaky  condition,  and  the 
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creFW  having  all  deserted,  and  no  person  beii^  on  board  ex- 
cept the  mate  and  two  apprentice  boys,  the  Collector 
deemed  it  to  be  his  duty  to  take  possession  of  said  vessel 
and  cargo,  and  libel  the  san^  in  this  Honorable  Court, 
whereby  tfie  same  have  become  forfeited  to  the  United 
States.  Wherefore  your  petitioner,  inasmuch  as  he  had  no 
intention  of  violating  any  law  of  the  United  States,  but  sup- 
posed that  he  might  lawfully  enter  his  vessel  and  cargo  at 
the  Custom-House  in  Boston  as  aforesaid,  and  was  unable 
to*  leave  said  port  immediately  upon  being  informed  to  the 
contrary,  for  the  reasons  hereinbefore  assigned,  prays  that  a 
statement  of  the  foregoing  facts,  together  with  this  petition, 
may  be  transmitted  to  the  Secretary  of  the  Treasury  of  the 
United  States,  that  the  said  forfeiture  may  be  remitted, 
upon  such  terms  and  conditions  as  may  be  deemed  reason- 
able and  just,  according  to  the  Statute  in  such  case  made 

and  provided. 

(Signed)        Cha^iles  Hare. 

Francis  Bassett,  Proctor, 


No.  11. 

Peiiiion  (or  the  Restoration  ef  Property  on  Bond,  seiied  for  an  alleged 
f  iolation  of  the  Laws  of  the  United  States. 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  for  the  District  of  Mctssachusetts, 

The  Petition  of , 

which  have  been  seized  by  the  Collector  of  the  Customs  for 
the  District  of >,  and  against  which  a  Libel  of  Infor- 
mation has  been  filed  in  the  District  Court  for  the  District 
aforesaid,  alleging  the  same  to  be  forfeited  for  a  violation:Of> 
certain  laws  of  the  United  States.    Your  petitioner  now 
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prays  your  Honor  to  order  the  same  merchandise  to  be  re- 
stored to  him  upon  his  giving  bond  with  approved  sureties 
to  the  United  States  in  a  sum  equal  io  the  value  thereof,  to 
abide  th^  decision  of  the. prober  Court  thereon,  pursuant  to 
the  Statute  of  the-  United  States  in  such  case  made  and 
provided. 

Massachusetts  District,  ss. 


Appeared  personally  the  said ^ and  made 

oath  that  the  foregoing  is  a  true  and  just  claim,  and  that  he 
shall  be  able  to  make  due  proof  thereof,  as  he  verily  be- 
lieves. 

Before  me, ,  Clerk. 

Massachusetts  District, ^  18 — . 

On  the  foregoing  petition,  ordered  that  warrant  issue  to 
the  Marshal  of  said  District  or  his  Deputy,  directing  Kim  to 

cause  said  merchandise  to  be  appraised  on  oath  by  — 

.     Return  to  be  made  as  soon  as  may  be. 


B. 


LIBELS  IN  ADMIRALTY  IN  CASES  WHERE  PRIVATE  RIGHTS 
ARE  CONCERNED,  WITH  CLAIMS  AND  ANSWERS. 

No.  1. 
libel  (or  Hari&m'  Wages,  witli  a  Claim  and  Answer/ 

{The  following  libel  and  some  others  in  this  collection  have  been  drawn 
fhim  a  yalaable  mani£script  relating  to  the  forms«and  proceedings  in  the 

1  See  Majriot*s  Formulary,  274  j  2  Chitty's  General  Practice,  534,  tioU, 
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Engiiah  Admiralty,  which  was  obtained  many  yean  ago  by  an  American 
Jawyer  then  in  England,  and  for  the  use  of  which  the.  editor  is  indebted  to 
the  Hon.  Judge  Davis.  The  Editor  has  endeayoured,  by  alterations  in  the 
address  and  the  conclasion  of  the  libels,  and  in  other  particulars,  to  adap  t 
them  to  the  practice  of  our  Admiralty  Courts.] 

United  State8  of  America,  District  of  Mabsaohusettb,  ss. 

Term,  1&— . 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  within  and  for  the  District  of  Mas- 
sachusetts. 

The  Libel  and  Complaint  of  A  B,  of ,  late  marinei 

of  the  ship .  whereof  C  D*  now  is  or  late  was  Mas- 
ter, against  the  said  ship,  her  tackle,  apparel,  and  furni- 
ture, and  against  ail  persons  lawfully  intervening  for 
their  interest  therein,  in  a  cause  of  subtraction  of  wages, 
civil  and  maritime.^  And  thereupon  the  said  A  B  alleges 
and  articulately  propounds  as  follows : 

First  That  in  the  month  of in  the  year  of  out 

Lord  eighteen  hundred  and ,  the  said  ship r-j 

whereof  the  said  C  D  was  Master,  being  at  the  port  ci 

,  and  destined  on  a  voyage  from  thence  to j 

he  the  said  C  D  by  himself  or  his  agent,  on  the  high  sea0 
and  within  the  ebb  and  flow  of  the  tide,  and  within  the 
Admiralty  and  Maritime  jurisdiction  of  the  United  States 

1  If  the  libel  be  in  personam,  it  should  commence  as  follows : 

"  The  Libel  and  Complaint  of  A  B,  of ,  late  mariner  of  the  ship 

-,  whereof  C  D  of now  is  or  lately  was  master  [or  owner,  as 


file  case  may  be],  against  the  said  C  Z>,  in  a  cause  of  subtraction  of  wages, 
civil  and  maritime,"  &c. 
If  the  libel  be  in  personam  and  in  rem,  it  should  commence  as  follows : 

"  The  Libel  and  Complaint  of  A  B  of ,  late  mariner  of  the  ship 

'y  whereof  C  D  of now  is  or  lately  was  master  (or  owner,  as  the 

ease  may  be],  against  the  said  ship,  her  tackle,  apparel,  and  ftumitwre,  and 
also  against  the  said  CD,  in  a.  cause  of  subtraction  of  wages,  civil  and  marl- 
time,"  &c.  • 
A  corresponding  variation  should  take  place  in  the  conclusion  of  the  libel* 
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and  of  this  Honorable  Couvt,  cUd  ship  and  hire  the  Libellant 
10  senre  as  a  mariner  on  boaid  the  said  ship  for  and.  during 

said  voyage  at  the  rate  of  wages  of ^  per  month,  as 

schedulate ;  and  that  for  the  due  performance  of  the  s^id 
voyage  the  Libellant  signed  and  duly  executed  certain 
articles  of  agreement  commonly  called  the  shipping  or 
mapfiers'  articles,  which  now  are  in  the  possession  of  the 
lyaid  C  D,  master  [or  owner]  of  the  said  ship,  and  which  he 
prays  may  be  produced  fbr  farther  certainty  in  the  prenuses 
and  for  the  benefit  of  the  Libellant.^  That  in  pursuance 
thereof,  on  or  about  the  -^ day  of ,  he  the  Libel- 
lant went  on  board  and  entered  into  the  service  of  the  said 
ship  as  such  mariner  as  aforesaid. 

Second.  That  the  said  ship,  having  taken  on  board  a 
cargo  of  divers  goods  and  merchandise  for  the  voyage, 
proceeded  therewith  and  with  the  Libellant  on  board  for 

the  port  of ,  and  there  safely  arrived  on  or  about 

y  and  delivered  her  cargo  and  made  freight,  and  that 

#16  Libellant  continued  on  board  and  in  the  service  of  the 

said  ship  until  the day  of ,  when-  the  said 

ToyBge,  for  which  he  had  so'engaged^  was  duly  ended,  and 
he  wa»  discharged  from  such  service  by  the  said  C  D,  the 
Master.  * 

Third.  That  during  the  whole  time  he  was  in  the  ser- 
vice of  the  said  ship,  to  wit,  from  the  time  when  he  went 
on  board  thereof" to  the  time  of  his  discharge  therefrom,  as 
aforesaid,  he  well  and  truly  performed  his  duty  as  a  mariner 
on  board  the  said  ship  according  to  his  best  ability,  and 
was  obedient  to  all  the  lawful  commands  of  the  said  master 
and  the  other  oflBicers  of  the  said  ship,  and  well  and  truly 
deserved  and  is  entitled  to  the  wages  in  the  schedule  here- 
unto annexed^  amounting  to  the  sum  of -.' 

Fourth.  That  all  and  singular  the  premises  are  true,  and 

1  See  Act  of  Cong.,  1790,  c.  56  [29],  S  6,  making  it  incumbent  on  the  mast^ 
tp  produce  the  contract  aod  log-book  if  required.    Aliw,  Actof  July  20, 18ib. 
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within  the  Admiralty  axui  Majptisoe  jurisdiction  oLthis 

Honorable  Court,  in  verification  whereof,   if  denied,   the 

Libellant  craves  leave  to  refer  to  the  depositions  and  other 

proofs  to  be  by  him  exhibited  in  this  cause. 

Wherefore  the  Libellant  prays  that  process,  in  due 

form  of  law,  according  to  the  course  of  Courts  of  Admiralty, 

and  of  this  Honorable  Court  in  causes  of  Admiralty  and 

Maritime  jurisdiction,  may  issue  against  the  said  ship^  her 

tackle,  apparel,  and  furniture,  wheresoever  the  same  shall 

be  found,  and  that  ail  persons  having  or  pretending  to  have 

any  right,  title,  or  interest  therein,  may  be  cited  to  appear 

and  to  answer  upon  QaXb}  aU  ant^  singular  the  matters  so 

articulately  propounded,   and  that  this  Honorable   Court 

would  be  pleased  to  pronounce  for  the  wages  aforesaid,  and 

for  such  other  relief  to  the  Libellant  as  shall  to  law  and 

justice  appertain,  and  also  to  condemn  the  said  skip,  her 

tadde,  apparel,  and  fiNmitu^,  and  the  party  intervening 

therefor  in  costs? 

(Signed)        AB|   UbeOgun^. 

E  F,  Prootiyr. 


Massachusetts  Pistrict,  sa.     

Sworn  to  by  the  Libellant  before  me.' 


18— 


G  H,  Clerk. 


1  In  regard  to  requiring  the  answer  to  be  on  oath,  see  arvte^  p.  134. 

2  If  the  libel  be  in  perscmamy  it  should  conclude  as  follows : 
"Wherefore  the  Libellant  prays  tiiat  process,  in  due  form  of  lltw,  accord- 
ing to  the  course  of  Courts  of  Admiralty  and  of  this  Honorable  Court  in 
causes  of  Admiralty  and  Maritime  Jurisdiction,  may  issue  against  the  said 
C  D,  and  that  he  may  be  required  to  answer  upon  oath  all  and  singular  the 
matters  so  articulately  propounded,  and  that  this  Honoi^able  Court  would  be 
pleased  to  prcmoimce  for  the  wages  aforesaid,  and  for  such  other  relief  to  the 
Libellant  as  shall  to  law  and  justice  appertain,  andaiso  to  condemn  the  said 
C  Din  costs.** 

i  lu  regard  to  swearing  to  the  libel,  see  ante^  p.  197.  The  oath  should  Be" 
taken  before  the  Clerk  of  the  District  Court  of  the  United  States  or  one  of 
the  Commissioners  of  the  proper  court  of  the  United  States. 
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8fk€dvle  Annexed. 

Wages  due  to  A  B  from to ,  being 

months days,  at  the  rate  of per 


month,       .        .        .        .        .        .        .        V    $ 

Out  of  which  he  has  received,  including  Hospi- 
tal dues, $ 


Sum  due, $ 


Claim  and  Answer.^ 

United  States  of  America,  Massachusetts  District,  ss. 

Term,  18^. 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  within  and  for  the  District  of  Massor 
chusetts. 

And  now  C  D  of ,  intervening  for  his  interest  in  the 

ship ,  appears  before  this  Honorable  Court,  and  for 

Answer  to  the  Libel  and  Complaint  of  A  B  of ■ 

against  the  said  ship,  and  against  all  persons  lawfully 
intervening  for  their  interest  therein,  alleges  and  articu- 
lately propounds  as  follows :  * 

First  That  the  Respondent  now  is  the  owner  of  the 

1  A  Claim  must  always  be  interposed  by  a  party  who  seeks  to  defend  in  a 
proceeding  in  rem^,  and  in  the  practice  of  the  American  Admiralty  it  is 
almost  uniformly  united  with  the  Answer.  The  claim  is  to  be  found  in  the 
allegation  of  ownership,  which  is  made  in  ihe  first  article  of  the  above 
pleading. 

2  If  the  proceeding  be  in  personam^  the  Answer  will  commence  as  follows: 
"  And  now  C  D  of ,  master  [or  own^er^  as  the  case  may  be]  of  the  skip 

— — ,  appears  before  this  Honorable  Court,  and,  for  answer  to.  the  Libel 

aad  Complaint  of  A  B  of against  him  the  said  C  Z?,  alleges  and  arti- 

eulately  propounds  as  follows : 

First.  That  the  Respondent  was  the  master  [or  owner]  of  the  said  ship 
—  during  the  time  the  said  A  B  belonged  thereto,"  &c. 
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said  ship  ,  and  also  was  the  owner^f  the  same 

diiring  the  time  the  said  A  B  belonged  thereto,  and  that  the 
«aid  A  B  was  duly  hired  to  serve  on  board  the  said  ship 
for  the  voyage,  as  in  the  first  article  in  the  said  libel  is 
propounded ;  the  articles  of  agreement  for  which  voyage, 
signed  by  the  said  A  B,  the  Respondent  doth  herewith  pro- 
duce in  Court  according  to  the  prayer  in  the  said  first  article. 

Second.  That  the  said  ship  — ,  having  taken  on 

board  a  cai^o  of  divers  goods  and  merchandise  for  the  voy- 
age, proceeded  therewith  for  the  port  of ,  and  there 

safely  arrived  and  delivered  her  cargo  and  made  freight,  as 
in  the  second  article  in  the  said  Libel  is  propounded.     ^ 

TTiird.  That  whilst  the  said was  at  the  port  of 

the  said  A  B,  &c.  [here  state  the  bad  conduct  of  the 

Libellant,  amounting  to  mutiny  or  desertion,  or  other  ground 
of  forfeiture  of  wages,  and  such  other  matter  showing  that 
the  shipping  articles  were  substantially  broken,  and  also  any 
other  matters  calculated  to  support  and  establish  the  defence.] 

Fourth,  That  all  and  singular  the  premises  are  true  and 
within  the  A^dmiralty  and  Maritime  jurisdiction  of  this  Hon- 
orable Court,  in  verification  whereol^  if  denied,  the  Respon- 
dent craves  leave  to  refer  to  the  depositions  and  other  proofs 
to  be  by  him  exhibited  in  this  cause. 

Wherefore  the  Respondent  prays,  that  this  Honorable 
Court  would  be  pleased  to  pronounce  against  the  Libel  afore- 
said and  to  condemn  the  Libellant  in  costs,  and  otherwise 
right  and  justice  to  administer  in  the  premises.^ 

(Signed)        C  D. 

I  J,  Proctor. 


1  The  following  is  another  form  of  Answer.  (See  3  Cbitty's  Gen.  Pract. 
535,  Twte.) 

[Commencement  as  above.] 

First.  [Here  state  the  ownership  of  the  ship,  &.C.J 

Second,  Whereas  in  the  first  article  of  the  Libel  and  Complaint  of  A  B,  it 
is  among  other  things  alleged  and  propounded,  to  wit,  [here  follows  the  state- 


/ 
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District  o»  Massachusetts,  ss.     ,-18 — . 

Sworn  to  by  the  Respondent  before  me, 

G  H,  Clerk, 


No.  2. 
libel  in  a  Cause  of  Personal  Damage,  with  an  inswet. 

[The  foUowiQg  libel  and. answer  axe  founded  upon  the  pleadings,  a  tcfpy 
qS  which  the  Editor  has  before  him,  in  the  case  of  The  Lowther  CasiU^  (1 
Hagg.  Rep.  384,)  wherein  Lord  Stowell  gave  judgment  for  the  Respondent, 
which  was  subsequently  affirmed  on  appeal  before  the  High  Court  of  Dele- 
gates. (2  Hagg.  Rep.  xi.)  The  Editor  has  endeavoored  to  presennp  th« 
facts  of  that  case  and  the  mode  in  which  they  were  presented  on  each  side, 
making  such  alterations  only  as  were  necessary  to  give  the  precedent  an 
American  character.] 

United  States  of  America,  District  of  Massaghusetts,  ss. 

Term^ia— . 

To  the  Hon,  John  Davis,  Judge  of  the  Distrid  Court  of  the 
United  State9  within  and  for  the  District  of  Massachusetts. 

The  Libel  and  Complaint  of  Michael  Oomerford,  of  Boston, 
in  the  District  aforesaid,  late  a  mariner  on  board  the  ship 
Pocahontas,  whereof  Thomas  Baker,  of  the  said  Boston, 
BOW  is-or  late  was  Master,  agaihst  the  said  Thomas  Ba- 
ker, in  a  cause  of  damage,  civil  and  maritime.  And  there^ 
upon  the  said  Michael  Oomerford  alleges  and  articulately 
propounds  as  follows : 
First,  That  in  April,  1823,  the  ship  Pocahontas,  whereof 

the  said  Thomas  Baker  was  then  Master,  being  in  the  port 

ment^  then  the  answer  thereto,  showing  the  same  to  be  false,  d:ic.,  ststbigthe 
owner's  case  at  length.]  - 

'mrd.  That  aU  and  singular  the  premises  dire  true,  d&c. 

[Conclusion  as  above  J' 
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of  Boston,  and  bomid  on  a  voyage  to  China,  the  said  Thonir 
as  Baker  did,  on  the  high  seas,  and  within  the  ebb  and  flow 
of  the  tide  and  widiin  the  Admiralty  and  Maritime  Jurisdic- 
tion of  this  Honorable  Ck)urt,  by  himself  or  his  agent,  shqp 
and  hire  the  Libellant  to  serv^  as  seaman  on  board  of  the 
said  ship,  for  and  during  the  said  royuge ;  and  the  said  ship, 
having  taken  on  board  her  complement  of  officers  and  crew, 

did,  on  or  about  the day  of  the  said  month  of  April, 

proceed  thereon,  with  the  Libellant  on  board,  and,  having 
been  to  China,  returned  to  the  Port  of  Bost4Bi  aforesaid,  with 
a  full  ship  in  tHe  iponth  of  June  laesti 

Second,  That,  during  the  whole  time  the  Libellant  con- 
tinued on  board  the  said  ship,  he  did  well  and  truly  perform 
his  duty  on  board  her,  and  was  obedient  to  all  the  lawful 
commands  of  the  said  Thomas  Baker  the  Master,  and  oth- 
ers his  superior  officers  on  board  the  said  ship. 

Third.  That  during  the  time  of  the  said  voyage,  and  while 
the  ship  was  lying  off  Wampoa  in  China  (to  wit)  on  the  high 
sea«,  and  within  the  ebb  and  flow  of  the  tide  and  within  the 
Admiralty  and  Maritime  jurisdiction  of  this  Honorable  Court, 
on  the  15th  day  of  October,  1823,  whilst  the  Libellant  was 
in  the  fore-hold  handing  up  billet  wood,  Charles  Hawkins, 
the  third  officer  on  board  the  said  ship  <Mr  vessel,  charged 
him  with  not  working  so  well  as  he  could,  nor  so  fast  as  an- 
other seaman  of  the  name  of  Robert  Long .  That  the-  Libel- 
lant replied,  "  that  Robert  Long  worked  too  fast  to  last  long," 
or  he  made  use  of  words  to  that  or  the  like  effect ;  when  the 
said  Charles  Hawkins  immediately  made  complaint  to  Mr. 
Wilkinson  the  chief  officer,  that  the  Libellant  had  been  very 
impertinent  to  him ;  whereupon,  and  for  no  other  cause  what- 
ever, Mr.  Wilkinson  then  ordered  him  to  be  taken  from  his 
duty  and  placed  below  in  irons,  where  he  continued  until 
the  21st  of  October.  That,  upon  the  said  Thomas  Baker 
coming  on  board  the  ship  (from  which  he  had  been  absent 
the  whole  of  the  beforementioned  period),  he  immediately 
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upon  the  complaint  being  made  to  him  by  the  said  Wilkin* 
son,  and  without  hearing  the  Libellant  in  his  defence,  or- 
dered him  to  the  gangway  and  caused  him  to  be  flogged  with 
three  dozen  lashes ;  and,  although  the  Ldbellant  most  hum- 
bly and  repeatedly  urged  the  said  Thomas  Baker  for  some 
water  to  allay  the  thirst  and  fever  that  hd  then  suffered  from 
the  pimishmeflt  and  previous  imprisomnent,  he  the  said 
Thomas  Baker  absolutely  refused  to  let  the  steward  give  him 
any,  nor  would  he  i>ermit  the  mate  to  give  the  Libellant  an 
ointment  or  lotion  to  apply  to  his  back,  but  ordered  him  in 
his  fainting  and  exhausted  state  to  return  to  his  duty.  That 
the  Libellant,  in  consequence  of  the  flogging  aforesaid,  suf- 
fered extreme  pain  and  was  greatly  injured  thereby.^ 

Fourth,  That  the  Libellant,  by  reason  of  the  said  cruel- 
ty and  violent  assault  which  he  suffered  by  the  act  of  the 
said  Thomas  Baker  as  before  pleaded,  has  sustained  a  dam- 
age to  the  amount  of  one  thousand  dollars. 

Fifth.  That  all  and  singular  the  premises  are  true,  and 
within  the  Admiralty  and  Maritime  jurisdiction  of  this  Hon- 
orable Court,  in  verification  whereof,  if  denied,  the  Libellant 
craves  leave  to  refer  to  the  depositions  and  other  proofs  to  be 
by  him  exhibited  in  this  cause. 

.  Wherefore  he  prays  that  process,  in  due  form  of  law, 
according  to  the  course  of  Coiuis  of  Admiralty  and  of  this 
Honorable  Court  in  causes  of  Admiralty  and  Maritime  juris- 
diction, may  issue  against  the  said  Thomas  Baker,  and  that 
he  may  be  required  to  answer  upon  oath*  all  and  singular 
the  matters  so  articulately  propoimded,  and  that  this  Honor- 
able Court  would  be  pleased  to  prouoimce  for  the  damages 
aforesaid,  and  for  such  other  relief  to  the  Libellant  as  shall 

1  The  substance  of  this  article  may  (if  the  pleader  prefers)  be  staled  ac- 
cording to  the  form  of  a  declaration  in  Trespass  at  Common  Law,  with  one 
count  for  a  battery  and  another  for  false  imprisonment,  to  wit  .•  "  That  the 
said  Thomas  Baker,  on,  &c.  with  force  and  arms,  &c.  assaulted  the  libellant 
in  and  on  board  of  the  said  ship,  &c."    See  2  Chitty's  Plead.  851,  85^,  857. 

«  In  regard  to  requiring  the  answer  to  be  on  oath,  see  afUe^  p.  124. 
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to  law  and  justice  appertain,  and  ako  to  condemn  the'  said 

Thomas  Baker  in  costs. 

(Signed)        Michael  Comerford. 

lAbellant, 
A  B,   Proctor. 

District  op  Massachusetts,  ss.     Sept  20/A,  1824. 
Sworn  to  by  the  Libellant  before  me. 

J.  W.  Davis,  Clerk. 


Aoswer. 


United  States  of  America,  Massachusetts  District,  ss. 

Term,  18—. 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court  of 
the  United  Stixtes  within  and  for  the  District  of  Mass€h 
chtisetts. 

And  now,  Thomas  Baker,  of  Boston,  in  the  said  District, 
late  Master  of  the  ship  Pocahontas,  appears  before  this 

.  Honorable  Court,  and  for  Answer  to  the  Libel  and  Com- 
plaint of  Michael  Comerford,  of  the  said  Boston,  late  mar- 
iner onboard  the  said  ship,  against  him  the  said  Thomas 
Baker,  alleges  and  articulately  propounds  as  follows : 

First  That  the  Libellant  was  duly  shipped  and  hired  to 
serve  as  a  seaman  on  board  the  said  ship  Pocahontas,  for 
and  during  a  voyage  to  China  and  back  again ;  and  that 
the  said  ship,  with  the  Libellant  on  board,  proceeded  on  the 
said  voyage,  and,  having  been  to  China,  returned  to  the 
Port  of  Boston,  as  is  alleged  in  the  first  article  of  the  said 
Libel. 

Second.  That  the  Libellant  did  not,  during  the  whole 
time  he  continued  on  board  the  Pocahontas,  that  is  to  say, 
from  April  1823,  until  June  1824,  well  and  truly  perform  his 
duty  on  board  the  ship,  nor  was  he  obedient  to  all  the  law- 
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ftd  commands  of  the  Respondent,  the  Mastet,  and  others, 
the  officers  on  board  the  said  ship,  as  in  the  second  article 
of  the  Libel  is  falsely  alleged  and  pleaded.  On  the  contra- 
ry, that  the  Libellant  frequently  neglected  to  perform  his 
duty,  particularly  during  his  watch ;  that  he  was  disobedi- 
ent, and  refused  or  neglected  to  obey  the  lawful  commands 
of  the  master,  and  others  the  officers  on  board  the  ship,  and 
treated  them  with  great  insolence  and  contempt,  and  was 
frequently  reprimanded  for  such  conduct  ^  that  on  such  oc- 
casions he  made  insolent  and  irritating  replies,  and  said  he 
was  only  on  board  "a  blood jTMerchantman,"  and  made  use 
of  many  other  expressions  to  that  or  the  like  effijct.^ 

Third.  That  on  the  15th  of  October,  1823,  the  Libellant, 
having;  been  ordered  to  assist  in  the  handing  some  billet 
wood  from  the  fore-hold  unto  the  deck  of  the  ship,  was  idle 
and  inattentive  in  the  performance  of  such  duty,  and  in 

4 

receiving  the  wood  from  one  person  and  handing  it  to  anc(- 
ther,  and  thereby  greatly  impeded  and  delayed  the  perform- 
ance of  the  said  duty ;  that  Charles  Hawkins,  the  third  offi- 
cer or  mate  of  the  ship,  who  was  superintending  the  per- 
formance of  jthe  work,  several  times  remonstrated  with  him 
on  his  conduct,  and  desired  him  to  be  morfe  diligent,  but  the 
Libellant  replied  with  great  insolence,  and  said  that  he 

1  Upon  this  article,  as  it  appears  in  the  pleadings  in  the  case  of  Tke  Low- 
tker  Castle,  (1  Hagg.  Rep.  387,)  Lord  Stowell,  in  giving  judgment,  remark- 
ed: *' The  ^general  good  character  and  behaviour  of  Gomerford  had  been 
pleaded  as  usual,  in  the  summary  petition  [or  libel] ;  and  this  is  met  by  a 
direct  opposition,  contained  in  an  undisputed  article  of  a  defensive  allegation 
[the  answer],  given  by  the  captain.  The  facts,  therefore,  of  general  char- 
acter and  demeanor  are  directly  put  in  issue  between  the  parties."  The 
only  effect  of  the  above  article,  though  it  makes  a  specific  charge,  viz.,  that 
the  Libellant  had  said  that  he  was  on  board  "  a  bloody  merchantman,"  &c, 
is  to  put  in  issue  the  general  character  of  the  Libellant.  Where  specific  acts 
of  misconduct  are  to  be  relied  on  in  the  defence,  they  should  be  distinctly 
propounded  with  due  certainty  of  time  and  place,  and  other  circumstances. 
— See  Macomber  v.  Thompson^  1  Sumner  R.  385 ;  l^'he  Agincowrt,  1  Hagg. 
R.  375. 
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should  tnke  it  easy, — there  was  plentjr^of  time,  that  he 
shoiild  not  hurry  himself,  or  to  that  eflfect ;  that  the  man 
who  handed  the  wood  to  the  Libellant  several  times  com^ 
plained  of  his  insolence,  by  which  he  was  frequently  kept 
with  a  biUet  in  his  hand  waiting  until  the  Libellant,  who 
had  deUvered  the  preceding  billet,  and  was  standing  idle, 
chose  to  receive  the  billet  from  him ;  and,  the  said  Charles 
Hawkins  observing  such  man  standing  with  a  large  billet 
in  his  hands,  and  the  Libellant  standing  idle,  he  ordered  the 
Libellant  to  take  the  billet  from  such  man,  to  which  he  inr 
solently  replied,  that  "  he  would  be  damned  if  he  would,"  or 
words  to  that  effect,  and  made  use  of  other  violent  expres- 
sions, and  treated  the  said  Charles  Hawkins  with  great  in- 
solence and  contempt,  whereupon  the  said  Charles  Hawkins 
made  a  faithful  representation  of  such  conduct  to  John 
Wilkinson,  the  chief  officer,  the  Respondent  being  then  es. 
shore  at  Canton  on  the  necessary  concerns  of  tloTe  ship ;  that 
the  said  John  Wilkinson  ordered  the  Libellant  to  be  con- 
fined in  irons,  which  was  accordingly  done,  and  he,  by 
letter,  informed  the  Respondent  of  the  aforesaid  circum- 
stances, who  ordered  a  Court  of  Inquiry^  to  be  held,  and  on 
the  next  day  the  said  John  Wilkinson,  and  the  second,  third, 
and  fourth  officers  of  the  ship  assembled,  and  in  the  presence 
of  the  Libellant  examined  witnesses  as  to  his  conduct,  and 
heard  him  in  his  defence ;  and,  it  clearly  appearing  from 
the  testimony  of  the  witnesses  that  the  Libellant  had  refused 
to  obey  the  order&  of  the  said  Charles  Hawkins,,  and  had 
conducted  himself  in  a  mutinous  manner,  they  were  of 
opinion  that  he  was  deserving  of  punishment ;  and  therefore 
he  was  ccaitinued  in  confinem^it  imtil  the  Respondent  re- 
turned to  the  ship ;  and  having  returned  on  the  20th  day  of 

1  The  facts  of  these  pleadings  actually  occurred  on  board  a  ship  of  the 
British  East  Itidia  Company,  by  a  standing  regulation  of  which  no  penal 
inflictioQ  upon  seamen  can  take  place  without  the  sanction  of  what  is  called 
a  Court  of  Inquiry,  consisting  of  several  of  the  officers  on  board  the  ship. 

30 
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said  month,  and  the  conduct  of  the  Libellant,  and  the  pro* 
ceedings  of  the  said  Court  of  Inquiry,  and  the  evidence 
given,  having  been  represented  to  him,  he  directed  that  the 
Libellant  should  receive  thirty-six  lashes  as  a  punishment, 
and  the  same  was  accordingly  inflicted  oh  the  same  ds^y ; 
that  after  the  Libellant  had  received  one  or  two  lashes  he 
admitted  that  he  had  been  very  insolent  to  the  said  Charles 
Hawkins  and  asked  to  be  forgiven ;  that  the  Libellant  did 
not  suffer  any  fever  from  his  aforesaid  confinement ;  nor  di^ 
he  at  the  time  he  was  so  punished  as  aforesaid,  urge  the 
Respondent  to  let  him  have  some  water ;  nor  did  the  Re- 
spondent refuse  to  let  the  steward  give  him  any,  as  in  the 
third  article  of  the  said  libel  is  falsely  alleged  and  pleaded ; 
that  the  punishment  of  the  Libellant  was  necessarily  inflict- 
ed for  the  sake  of  example,  and  to  preserve  due  discipline 
on  board  the  ship ;  that  the  Respondent  did  not  refuse  to 
permit  the  !nate  to  give  the  Libellant  any  ointment  or  lotion 
for  his  back;  nor  was  the  Libellant  in  a  fainting  or  ex- 
hausted state ;  nor  did  he  suffer  extreme  pain ;  nor  was  he 
injured  in  consequence  of  the  punishment  he  received,  as  in 
the  said  Libel  is  falsely  alleged  and  pleaded. 

Fourth.  That  all  and -lingular  the  premises  are  true,  in 
verification  whereof)  if  denied,  the  Respondent  craves  leave 
to  refer  to  the  depositions  and  other  proofs  to  be  by  him  ex- 
hibited in  this  cause. 

Wherefore  the  Respondent  prays,  that  this  Honorable 
Court  would  be  pleased  to  pronounce  .against  the  Libel 
aforesaid  and  to  condemn  the  Libellant  in  costs,  and  other- 
wise right  and  justice  to  administer  in  the  premises. 

(Signed)        Thomas  Baker, 

C  D,  Proctor.  ( The  Respondent.) 

District  of  Massachusetts,_ss.     Oct.  Ist,  1824. 
Sworn  to  by  the  Respondent  before  me. 

J.  W.  Davis,  Clerk. 
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No.  3. 
Another  Libel  in  a  Canw  of  Penoial  Damage. 

[The  foUowing  Liibel  contaiiLB  allegations  in  distinct  articles  of  seyenl 
difierent  batteries.  The  Pleader  will  observe,  that  the  Libel  will  be  com- 
plete although  it  contains  but  one  of  these  allegations.] 

United  States  of  America,  District  of  MassaohusbttSi  as. 

Teim,  18—. 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  within  and  for  the  District  of 
Miassachusetts. 

The  Libel  and  Complaint  of  John  Brown,  of  Boston,  in  the 
District  aforesaid,  late  a  mariner  on  board  the  ship  Argus, 
whereof  William  Smith,  of  the  said  Boston,  now  is  or  late 
was  Masjier,  against  the  said  William  Smith,  in  a  cause  . 
of  damage,  civil  and  maritime.  And  thereupon  the  said 
John  Brown  alleges  and  articulately  propounds  as  follows : 

First.  That  the  said  ship,  called  the  Argus,  whereof  the 
said  William  Smith  was  Master,  being,  in  the  month  of 
~-^> — J  in  the  present  year  of  our  Lord,  at  Charle&rton,  in 
South  Carolina,  and  destined  on  a  voyage  from  thence  to 
the  port  of  Boston,  he,,  the  said  William  Smith,  upon  the 
high  seas  and  within  the  ebb  and  flow  of  the  tide,  and 
within  the  Admiralty  and  Maritime  jurisdiction  of  this  Hon- 
orahle  Court,  did  hire  the  Libellant  to  serve  as  a  mariner  on 
board  the  said  ship  during  her  passage  to  Boston  aforesaid; 
and  that  the  said  ship,  having  taken  in  a  cai^  of  goods 
and  merchandise  for  the  voyage  aforesaid,  did,  on  or  about 
the day  of ,  proceed  from  Charleston  afore- 
said, with  the  Libellant  on  board,  for  Boston,  where  she 

safely  arrived  on  or  about  the :  And  that  during  the 

whole  time  of  the  said  voyage,  or  run,  the  Libellant  did  well 
and  truly  perform  his  duty  as  a  mariner  of  the  said  ship 
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(excepting  only  while  he  was  rendered  incapable  of  per- 
forming the  same  by  the  cruel  usage  of  him  the  said  William 
Smith,  as  hereinafter  more  particularly  pleaded,)  and  was 
obedient  to  all  the  lawful  commands  of  the  said  William 
Smith,  the  master,  and  the  other  oflScers  on  board  the  said 
ship. 

Second,   That,  while  the  said  ship  Argus  was  on  her 
pftssage  from  Charleston  to  Boston,  as  aforesaid,  to  wit,  on 

or  about  the day  of ^  the  Libellant  being  busy 

in  setting  the  square-sail  of  the  said  ship,  the  said  WiUiam 
Smith,  without  any  provocation,  did,  upon  the  high  seas 
and  within  the  ebb  and  flow  of  the  tide,  and  within  the  Ad- 
miralty and  Maritime  jurisdiction  of  this  Honorable  Court, 
with  his  fist  clenched,  strike  the  Libellant  a  blow  on  the 
head,  which  knocked  him  down,  and  that  then  the  said 
William  Smith  did  with  his  feet,  with  great  force  and  vio- 
lence, kick  the  Libellant  several  times,  whereby  he  was 
dangerously  hurt  and  bruised. 

[  Third.  That,  while  the  said  ship  was  on  her  aforesaid 

passage,  to  wit,  on  or  about  the day  of ,  the 

Libellant  being  at  work  on  board  the  said  ship,  and  having 
hold  on  the  cable  thereof,  the  said  William  Smith,  without 
any  reasonable  cause  or  provocation,  did,  upon  the  high 
seas  and  within  the  ebb  and  flow  of  the  tide,  and  within 
the  Admiralty  and  Maritime  jurisdiction  of  this  Honorable 
Court,  with  a  large  handspike,  with  great  force  and  violence 
strike  the  Libellant  on  his  right  arm,  and  thereby  bruised 
his  said  arm  very  severely  and  put  him  in  great  paiii  and 
suffering.] 

[Fourth,  That,  while  the  said  ship  was  off  Cape  Cod,  <mi 
the  passage  aforesaid,  he  the  said  William  Smith  did,  upon 
the  high  seas  and  within  the  ebb  and  flow  of  the  tide,  and 
within  the  Admiralty  and  Maritime  jurisdiction  of  this 
Honorable  Court,  with  his  fist  clenched,  without  any  just 
cause  or  provocatioti,  strike  the  Libellant  <m  his  left  ear  with 
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great  force  and  violence,  and  thereby  knocked  him  down 
and  caused  blood  to  gush  fronfhis  ears,  nose,  and  mouth; 
that  the  Libeliant  was  thereby  dejHived  of  his  senses  or 
power  of  motion  for  several  minutes,  and  rendered  incapable 
of  performing  any  kind  of  service  for  many  hours.] 

[Fifth.  That,  during  the  whole  time  of  the  aforesaid 
voyage,  th«  said  William  Smith  behaved  with  great  cruelty 
and  inhumanity  towards  the  Libeliant,  and  on  the  high  seas 
and  within  the  ebb  and  flow  of  the  tide,  and  within  the 
Admiralty  and  Maritime  jurisdiction  of  ,thi55  Honorable 
Court,  frequently  attempted  to  throw  the  Libeliant  overboard, 
and  threatened  to  cut  his  throat,  and  many  times,  to  wit, 

on days  of  the  month  of ,  did,  without  any 

reasonable  cause  or  provocation,  violently  beat,  kick,  and  ill 
treat  the  Libeliant,  whereby  he  was  put  in  great  fear  and 
danger  of  his  life.] 

[Sixth.  That,  by  reason  of  the  cruelty  exercised  by  the 
said  William  Smith  on  the  person  of  the  Libeliant,  as  plead- 
ed and  set  forth  in  the  secoiidy  thirds  fourth^  and  ^th 
articles  of  this  Libel,  the  flesh  of  the  Libeliant  became 
almost  totally  discolored,  and  he  had  therein  many  severe 
and  dangerous  bruises  and  contusions,  and  he  became  very 
weak,  and  his  constitution  was  so  much  impaired  and 
injured,  that  he  has  not  yet  recovered  his  former  health  and 
strength.] 

Seventh.  That  by  the  cruelty  and  [repeated]  ill  usage, 
which  the  Libeliant  received  from  the  said  William  Smithy 
as  herein  before  pleaded  and  set  forth,  the  Libeliant  was  and 
is  damnified  in  the  sum  of  one  thousand  dollars. 

Eighth,  That  all  and  singular  the  premises  are  true,  and 
within  the  Admiralty  and  Maritime  jurisdiction  of  this  Hon- 
orable Court,  in  verification  whereof^  if  denied,  the  Libeliant 
craves  leave  to  refer  to  the  depositions  and  other  proofs  to 
be  by  him  exhibited  in  this  cause. 

[Conclusion  the  same  as  in  the  preceding  Libel,  p.  464.] 
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No.  4. 

* 

Libel  for  CoIIiiioi,  witk  a  Claim  and  Answer. 

'~    United  States  of  America,  Massaobusetts  District,  ss« 

Term,  18—. 

To  the  Honorable  JouN  Davis,  Judge  of  the  District  Court 
of  the  United  States  within  and  for  the  District  of  Massor 
chusetts. 

The  Libel  and  Complaint  of  William  Nichols,  Joshua  Flint, 
and  James  C.  Sears,  of  Boston,  in  the  District  aforesaid, 
Merchants  and  Copartners,  doing  business  under  the 
name  of  William  Nichols  and  Company,  owners  of  the 
ship  Sarah  (whereof  Charles  Cushing  now  is  or  lately 
was  Master),  her  tackle,  apparel,  and  furniture,  against 
the  Ship .  Ariel  {whereof  Thomas  Welsh  now  is  or  lately 
was  Master)^  her  tackle,  apparel,  and  fumittire,  and 
against  ail  persons  lawfully  intervening  for  their  interest 
therein^  in  a  cause  of  collision,  civil  and  maritime.  And 
thereupon  the  said  WiUiam  Nichols,  Joshua  FUnt,  and 
James  C.  Sears  allege  and  articulately  propound  as 
follows : 

First.  That,  in  the  month  of  December,  1833,  the  said 
ship  Sarah,  whereof  Charles  Cushing  now  is  and  then  was 
Master,  was  at  the  port  of  Calcutta  in  the  East  Indies,  and 
destined  on  a  voyage  from  thence  to  the  port  of  Bbston, 
with  a  lading  of  East  India  Groods  to  the  amount  of 
$200,000  in  value  or  thereabouts ;  and  was  at  that  time  a 
tight)  staunch,  and  well-built  vessel,  of  the  burthen  of  four 

1  This  would  be  the  formulary  if  the  proceeding  were  entirely  in  rem.  If 
it  were  in  personam,  it  would  be,  "  against  A  B,  ofOe  said  Boston,  merchant, 
ovmer  of  the  ship  Ariel,**  &c.  If  it  were  in  rem  and  in  personam,  it  would  be, 
^^  against  th£  ship  Andf  her  tackle,  apparel,  and  fumilmre,  {whereof  Thomas 
Wdsh  now  is  or  lately  was  Master),  and  against  A  B,  of  the  said  Boston,  Mer- 
ckamt,  otcner  of  the  said  Ship,  and  also  against  aU  persons  lawfully  intervening 
for  their  interest  in  the  said  ship,"  &c. 
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hundred  tons  or  thereabouts ;  and  was  then  completely  rigged 
ai^  sufficiently  provided  with  tackle,  apparel,  and  furniture ; 
and  then  heid  on  board  and  in  her  service  twenty-fiye  mar- 
iners or  thereabouts,  which  was  a  full  complement  of  hands 
to  navigate  the  said  ship  on  the  voyage  above  mentioned. 

Second.  That,  in  the  said  month  of  December,  1833,  the 
said  ship,  provided  and  manned  as  aforesaid,  sailed  from 
the  port  of  Calcutta  on  her  aforesaid  voyage  to  the  port  of 
Boston,  and  in  the  prosecution  of  her  said  voyage  arrived 
in  what  is  called  the  outer  harbour  of  the  said  port  of  Bos- 
ton on  or  about  the  3d  day  of  August,  1834,  and  was  there 
safely  moored ;  and  that  it  being  about  ten  o'clock  in  the 
evening  of  the  6th  day  of  August,  1834,  within  the  ebb  and 
flow  of  the  tide  and  within  the  Admiralty  and  Maritime 
jurisdiction  of  this  Honorable  Court,  at  her  aforesaid  moor- 
ings, Joseph  Connor,  the  first  mate  of  the  said  ship  Sarah, 
who  then  had  the  watch  aiid  was  the  commanding  officer 
on  deck,  and  that  part  of  the  crew  which  composed  the 
said  watch,  observed  the  said  ship  Ariel,  "whereof  the  said 
Thomas  Welsh  was  then  Master,  of  the  burthen  of  three 
hundred  tons  or  thereabouts,  with  all  her  sails  set,  saiUng 
up  the  said  outer  harbour  towards  the  said  ship  Sarah  ;  and 
that  thereupon  the  said  Joseph  Connor  and  others  of  the 
crew  aforesaid,  several  times  with  loud  and  audible  voices 
called  to  the  crew  of  the  said  ship  Ariel,  and  desired  them 
to  keep  clear  of  the  said  ship  Sarah,  and  which  they  had 
time  and  tide  enough  to  do,  and  might  with  great  ease  and 
safety  have  done,  but  which  they  refused,  or  at  least  neg- 
lected to  do ;  and  that  notwithstanding  the  said  ship  Sarah 
was  then  lying  at  her  aforesaid  moorings,-  and  could  not 
possibly  get  out  of  the  way  of  the  said  ship  Ariel,  and  not- 
withstanding there  was  room  sufficient  for  the  said  ship 
Ariel  to  pass,  the  crew  thereof  kept  on  their  coiuse  with 
the  wind  and  tide,  and  ran  their  ship,  with  very  great  force 
and  violence,  foul  of  and  oir  board  the  said  ship  Sarah,  and 
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thereby  broke  and  patted  her  email  bower  eable,  carried 
a wny  the  bnmkin  and  jib*booni,  and  damaged  her  ya^l  and 
her  standing  and  running  rigging,  and  otherwise  gready 
damaged  the  said  ship ;  and  that,  had  not  the  crew  immedi- 
ately and  with  the  greatest  expedition  possible  let  go  another 
anchor,  the  said  ship  Sarah  must  imavoidably  have  been 
trery  soon  on  shore ;  and  that  die  said  ship  Ariel  so  contin- 
ued foul  of  and  on  board  the  said  ship  Ariel  for  about  two 
hours,  and  until  the  ebb  tide  forced  her  off. 

Third.  That  at  the  time  the  damage  mentioned  in  the 
next  preceding  article  happened  it  was  impossible  for  the 
said  ship  Sarah  to  get  out  of  the  way  of  the  said  ship  Ariel, 
by  reason  that  the  former  was  properly  moored ;  that  there 
was  room  enough  for  the  said  ship  Ariel  to  steer  clear  of 
and  pass  by  the  said  ship  Sarah  without  doing  any  damage 
whatever ;  and  that,  if  the  said  Thomas  Welsh  and  the 
rest  of  the  crew  of  the  said  ship  Ariel  had  not  refused,  or  at 
least  neglected,  to  endeavour  to  keep  clear  of  the  said  ship 
Sarah,  as  desired  by  the  said  Joseph  Connor  and  others,  as 
mentioned  in  the  next  preceding  article,  which  it  was  their 
duty  to  do,  and  which  they  might  with  ease  and  safety  have 
done,  the  aforesaid  damage  would  not  have  happened. 

Fourth,  That  the  said  ship  Sarah,  before  and  at  the  time 
of  receiving  the  damage  from  the  said  ship  Ariel,  as  herein 
before  mentioned,  was  a  tight,  strong,  and  staunch  vessel, 
and  that  the  Libellants  then  were,  and  now  are,  the  true 
and  lawful  dWners  of  the  same  and  of  her  tackle,  apparel, 
and  furniture. 

Fifth,  That,  immediately  after  the  damages  mentioned 
in  the  second  article  of  this  Libel  happened,  a  Pilot  and  sev- 
eral men  were  employed  to  bring  the  said  ship  Sarah  to  her 
moorings  and  to  take  up  her  sheet  anchor  and  bower  anchor 
and  half  a  cable  which  had  been  broken  and  turned  adrift 
from  the  said  ship ;  and  that  the  several  other  damages  men- 
tioned in  the  second  article  of  this  Libel  were  repaired  by 
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shipwrights  and  others  with  all  possible  despatch,  all  which 
cost  the  sum  of  three  hundred  and  seventy-five  dollars  and 
upwards ;  and  that  by  reason  of  the  said  ship  Sarah  having 
been  run  foul  of,  or  riui  down,  as  aforesaid,  the  Libellants 
have  sustained  damages  for  the  services  and  repairs  afore- 
said to  the  amount  of  three  himdred  and  seventy-five  dollars. 

Sixth,  That  all  and  singular  the  premises  are  true  and 
within  the  Admiralty  and  Maritime  jurisdiction  of  this  Hon- 
orable Court,  in  verification  whereof,  if  denied,  the  Libel- 
lants  crave  leave  to  refer  to  the  depositions  and  other  proofs 
to  be  by  them  exhibited  in  this  cause. 

Wherefore  the  Libellants  pray,  that  process,  in  due  form 
of  law,  according  to  the  course  of  Courts  of  Admiralty  and 
of  this  Honorable  Court  in  causes  of  Admiralty  and  Mari- 
time jurisdiction,  may  issue  against  the  said  ship  Ariel,  her 
tackle,  apparel,  and  furniture,  and  that  all  persons  having,  or 
pretending  to  have,  any  right,  title,  or  interest  therein  may 
be  cited  to  appear  ^nd  answer  upon  oath^  all  and  singular 
the  matters  so  articulately  propounded ;  and  that  this  Hon- 
orable Court  would  be  pleased  to  pronounce  for  the  damages 
aforesaid,  and  to  decree  such  other  relief  to  the  Libellants,  as 
shall  to  law  and  justice  appertain,  also  to  condemn  the  said 
Ship,  her  tackle,  apparel,  and  furniture,  and  all  persons  in- 
tervening for  their  interest  thereift,  in  costs.* 

(Signed,)        William  Nichols, 

Joshua  Flint, 
James  C.  Sears, 

A  B,  Proctor.  Libellants, 

MASSACHiraETTS,  SS. 

Sworn  to  by  the  said  William  Nichols,  Joshua  Flint,  and 
James  C  Sears,  before  me. 

Fra-ncis  Bassett,   Clerfc* 

1  In  regaad  to  requiring  the  answer  to  be  on  oath,  see  awfe,  p.  134. 

»  The  conclusion  of  the  Libel  irill,  of  course,  vary  according  to  die  nature 
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Claim  aid  Aniirer. 

United  States  ot  America,  District  of  Massacbosrtts,  ss. 

Tenn,  18—. 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  within  and  for  the  District  of  Mas- 
sachusetts. 

And  now  William  0.  Prescott  of  Boston  in  the  District  afore- 
said, intervening  for  his  interest  in  the  ship  Ariel,  appears 
before  this  Honorable  Court,  and  for  answer  to  the  Libel 
and  Complaint  of  William  Nichols,  Joshua  Flint,  and 
James  C.  Sears,  all  of  the  said  Boston,  Merchants  and  Co- 
partners, doing  business  under  the  name  of  William  Nichols 
and  Company,  against  the  said  ship  Ariel,  her  tackle,  ap- 
pardy  and  furniture,  and  against  aU  persons  lawfvUy  in- 
tervenifig  for  their  interest  therein,  alleges  and  articulately 
propounds  as  follows : 

First  That  the  Respondent  is  the  true  and  lawful  owner 
of  the  said  ship  Ariel,  a  vessel  of  three  hundred  tons  or  there- 
abouts, now  lying  in  the  harbour  of  Boston  aforesaid. 

Second.  And  the  Respondent,  admitting  the  several  mat- 
ters in  the  first,  fourth,  and  fifth  articles  of  the  Said  Libel 
pleaded  to  be  true  as  therein  alleged,  further  alleges  and  pro- 
•pounds,  that  the  matters  in  the  second  and  third  articles  of 
the  said  Libel  are  in  great  part  falsely  alleged,  and  that  the 
truth  is  as  is  hereinafter  particularly  propounded. 

TTiird.  That  the  said  ship  Ariel,  being  in  good  order,  and 
well  and  sufficiently  equipped  and  manqpd,  sailed  from  the 
port  of  Charleston,  in  South  Carolina,  in  the  month  of  July, 
1834,  bound  for  the  port  of  Boston  aforesaid ;  and  in  the 
prosecution  of  her  voyage,  on  or  about  the  5th  day  of  August, 
1834)  at  three  o'clock  in  the  afternoon,  came  in  sight  of  the 

of  the  proceeding.    The  variations,  that  have  been  already  given,  will  be 
applicable  to  the  prOKnt  Libel    See  ante,  p.  449. 
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Light-house  of  Boston  Harbour ;  that  shortljr  thereafter,  the 
said  ship  was  boarded  by  John  Adams,  a  Pilot,  accustomed 
to  conduct  and  manaige  ships  in  the  harbour  of  Boston  afore- 
said, and  to  his  chaise  and  guidance,  as  Pilot,  the  said  Thom- 
as Welsh,  Master,  immediately  committed  the  navigation 
and  government  of  the  said  ship ;  that  the  said  Pilot  and 
Master  consulted  together  whether  it  were  better  to  endea- 
vour to  get  the  said  ship  up.the  harbour  that  night,  notwith- 
standing the  darkness,  or  to  cast  anchor  and  keep  her  safely 
moored  till  the  next  morning  ;  that  the  said  Pilot  strongly 
advised  the  endeavouring  to  get  the  said  ship  up  the  harbour 
on  the  night  aforesaid,  and  urged  that  it  was  customary  with 
him  and  other  Pilots  of  the  said  port  of  Boston,  to  conduct 
ships  up  the  harbour  in  the  night  time,  notwithstanding  the 
darkness ;  that  it  was  accordingly  determined  to  endeavour 
to  get  the  said  ship  up  the  harbour  on  the  night  aforesaid ; 
and  that  powerful  lights  were  placed  in  different  parts  of  the 
said  ship,  and  every  other  possible  precaution  taken,  in  order 
to  facilitate  the  management  of  the  same,  and  to  enable  oth- 
er ships  in  the  harbour  to  discern  the  said  ship,  for  a  long 
time  before  it  came  near. 

Fourth.  That  very  soon  after  it  became  dark  on  the  night 
aforesaid,  the  wind,  which  until  then  had  been  quite  moder- 
ate and  favorable  to  sailing  up  the  harbour  aforesaid,  sud- 
denly began  to  blow  in  successive  gusts,  very  strong,  stormy, 
and  contrary,  so  that  the  said  ship  Ariel  was  compelled  by 
means  of  repeated  tacks  to  beat  up  against  the  wind ;  and 
that  at  the  same  time  the  night  grew  so  very  dark,  that  it 
was  impossible  to  discern,  without  the  assistance  of  a  light, 
objects  even  when  very  near. 

Fifth.  That  while  the  said  ship  was  beating  up,  as  afore- 
said, against  the  wind,  notwithstanding  the  precautions 
against  accident  which  had  been  taken,  as  aforesaid,  and 
also  the  exceUent  and  seamanlike  management  by  the  said 
Pilot,  assisted  by  the  Master  and  crew,  the  said  ship  Ariel 
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run  foul  of  the  ship,  which  the  Respondent  understands  to 
have  been  the  said  ship  Sarah,  whereof  the  present  Libel- 
lants  then  were'and  now  are  the  true  and  lawful  owners,  as 
is  alleged  in  the  fourth  article  of  the  Libel  aforesaid. 

Sixth.  That  the  said  ship  Sarah,  at  the  time  of  the  acci- 
dent aforesaid,  was  lying  moored  straight  across  the  channel 
of  the  outer  harbour  aforesaid,  and  directly  in  the  path  of 
the  said  ship  Ariel,  and  that  there  were  no  lights  visible 
aboard  of  the  said  ship  Sarah,  which  could  enable  the  Pilot, 
or  Master,  nor  any  of  the  crew  of  the  ship  Ariel,  then  on  deck, 
to  discern  that  the  said  ship  Sarah  was  so  lying  across  the 
channel,  although  they  kept  a  good  "look-out"  fox  this  pur- 
pose ;  also  that  neither  the  Pilot,  nor  the  Master,  nor  any  of 
the  crew  of  the  said  ship  Ariel,  then  on  deck,  heard  the  said 
Joseph  Connor  or  any  of  the  crew  of  the  said  ship  Sarah 
call  to  them,  as  it  is  alleged  they  did  caU  in  the  second  arti- 
cle of  the  Libel  aforesaid. 

Seventh.  That  the  said  Pilot  and  the  Master  and  crew 
of  the  said  ship  Ariel  used  the  greatest  care  and  skill  in  the 
management  of  the  same  on  the  night  aforesaid,  and  took 
every  possible  precaution  to  prevent  the  occurrence  of  any 
accident. 

Eighth,  That  the  accident  aforesaid  was  occasioned  by 
the  great  negligence  and  want  of  care  of  the  officers  and 
crew  of  the  said  ship  Sarah,  in  the  mooring  of  the  said  ship 
in  the  place  where  they  did,  and  also  in  not  providing  pow- 
erful lights  on  deck,  so  that  the  said  ship  could  be  discerned 
ai  a  distance ;  and  that  it  was  not  occasioned  by  any  want 
of  care  or  skill,  or  by  any  malice  or  evil  desi^  on  the  part 
of  the  said  Pilot  or  Master  or  any  of  the  crew  on  board  the 
said  ship  Ariel,  as  is  falsely  alleged  in  the  third  article  of 
the  Libel  aforesaid ;  and  that  the  owner  of  the  said  ship 
Ariel  is  not,  therefore,  liable  to  pay  the  damages  by  the  Li- 
bellant^  sustained. 

Ninth.  That  all  and  singular  the  premises  are  true,  m 
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verification  whereof,  if  denied,  the  Respondent  craves  leave 
to  refer  to  the  depositions  and  other  proofs  to  be  by  him  ex- 
hibited in  this  cause. 

Wherefore  the  Respondent  prays  that  this  Honorable 
Court  would  be  pleased  to  pronounce  against  the  Libel 
aforesaid,  and  to  condemn  the  Libellant  in  costs,  and  other- 
wise right  and  justice  to  administer  in  the  premises. 

(Signed)  William  C.  Prescott, 

lifspondent. 

District  of  Massachusetts,  ss«     . 


Sworn  to  by  the  Respondent,  before  me. 

Francis  Bassett,  Clerk. 


No.  5. 
libel  on  a  Bottomry  Bond,  with  two  Answers  by  different  Parties. 

[The  following  Libel  and  the  two  Answers  are  founded  on  the  pleadings, 
a  copy  of  which  the  Editor  has  before  him,  in  the  case  of  7^  TricU,  which 
arose  in  the  English  Admiralty  in  1835,  and  was  afterwards  casried  i)y 
Appeal  before  the  High  Court  of  Delegates.  The  case  has  not,  however, 
been  reported.  The  question  for  the  Court,  as  it  appears  upon  the  two 
answers  exhibited  by  difierent  parties  in  interest,  was,  whether  the  cargo 
put  on  board  the  ship  Trial  after  the  date  of  the  Bottomry  Bond  was  liable 
to  contribute  ratably  towards  satisfying  the  Bond.  It  seems  that  Lord 
Stowell  decided,  that  the  cargo  was  liable  to  contribute,  whether  put  on 
board  before  or  after  the  date  of  the  Bond.  Bat  this  judgment  was  after- 
wards reversed  by  the  High  Court  of  Delegates.  Perhaps  its  reversal, 
before  the  publication  of  th^  volume  of  Reports  for  the  period  within 
which  it  was  pronounced,  is  the  reason  why  we  do  not  find  it  reported.] 

Unitsd  States  of  America,  Distbict  of  Massachdsetts,  se. 

Term,  18—. 

To  the  Hon.  John  Davis,  Judge  of  the  District  Court  cf 
the  United  States  within  and  for  the  District  of  Massa- 
^  chusetts. 
The  Libel  and  Complaint  of  Joshua  Kentish,  of  the  Island 
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of  Antigua,  merchant,  against  the  ship  Trials  {whereof 
James  Harvey  now  is  or  late  was  Master,)  her  tackle,  ap- 
parel, and  furniture,  and  against  the  cargo  lately  laden 
on  board  the  said  ship,  and  the  freight  due  for  the  trans- 
portcUion  of  the  said  cargo,  and- also  against  all  persons 
lawfully  intervening  for  their  interest  therein,^  in  a  cause 
of  bottomry,  civil  and  maritime.  And  thereupon  the  said 
Joshua  Kentish  alleges  and  articulately  propounds  as  fol- 
lows: 

First.  That  the  said  ship  Trial,  whilst  Ijdng  at  anchor 
at  Prince  Rupert's  Bay,  in  the  Island  of  Dominica,  on  or 
about  the  26th  July,  1825,  encountered  a  severe  gale  of 
wind,  which  dismasted  the  said  ship,  carried  away  all  her 
spars,  and  drove  her  on  shore ;  that  the  said  ship,  being 
partly  laden  with  a  cargo  intended  for  the  port  of  Boston, 
and  the  said  James  Harvey,  the  Master,  being  unable  to 
refit  his  said  ship  at  the  before-mentioned  port  in  the  said 
Island  of  Dominica,  proceeded  to  the  said  Island  of  Antigua 
to  repair  his  said  ship  and  to  procure  provisions  and  other 
supplies  necessary  to  enable  him  to  return  to  the  said  Island 
of  Dominica  to  complete  his  said  cargo,  and  afterwards  to 
continue  and  perform  his  voyage  to  the  said  Port  of  Boston ; 
that  the  said  James  Harvey,  being  a  stranger  at  Antigua, 
and  being  in  want  of  money  to  pay  for  the  said  repairs  of 
his  said  ship,  and  fitting  her  for  sea,  and  furnishing  her 
with  provisions  and  other  supplies  necessary  for  the  prose- 
cution of  his  intended  voyage,  and,  having  no  other  means 

1  This  would  be  proper  where  it  was  intended  to  proceed  in  rem  against 
the  ship,  the  cargo,  and  the  freight.  Where  either  of  these  sabjects  is  not 
covered  by  the  bottomry  bond,  npon  which  the  Libel  is  given  in,  it  most  of 
course  be  omitted,  in  this  place.  If  the  proceeding  be  in  personam,  it  will 
be  proper  to  say :  "  against  A  B,  of  said  Boston,  merchatU,  owner  of  the  ship 
THal,"  Slc,  If  the  proceeding  be  in  personam  and  in  rem,  the  two  clauses 
will  be  united,  thus :  "  against  the  ship  Trial,  (whereof  James  Harvey  now  is 
or  late  was  Master,)  ^c,  ^.,  and  also  against  A  B,  of  the  said  Boston,  mtr^ 
chanty  oioner  of  the  said  ship,"  &c. 
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of  procuring  the  same,  boirowed  of  the  Libellant  the  sum 
of  two  thousand  dollars,  upon  the  Bottomry  and  Hypothe- 
cation of  the  said  ship,  cargo,  and  freight ;  and  that  the 
said  sum  was  advanced  and  paid  accordingly,  at  and  after 
the  rate  of  eight  dollars  per  cent,  for  the  adventure  and 
maritime  risk  of  the  sea,  making  together  the  sum  of  twen- 
ty-one hundred  and  sixty  dollars. 

Second,  That,  in  consideration  of  the  said  advance,  and 
in  fulfilment  of  the  agreement  of  Bottomry  and  Hypotheca- 
tion, as  aforesaid,  he,  the  said  James  Harvey,  the  Master, 
did,  by  a  certain  bond  or  instrument  of  Bottomry  and  Hy- 
pothecation, bearing  date  at  the  town  of  St.  John,  in  the 
Island  of  Antigua,  the  15th  of  November,  1825,  by  him 
signed  and  duly  executed  in  the  presence  of  two  credible 
witnesses,  who  have  subscribed  their  names  thereto  as  wit- 
nesses of  the  due  execution  thereof,  bind  the  said  ship,-  the 
tackle,  apparel,  and  furniture  of  the  same,  and  also  the 
freight  which  then  was  and  should  become  due  for  the  said 
voyage  from  the  said  port  of  St.  John,  to  the  Island  of  Do- 
minica aforesaid,  and  from  thence  to  the  said  port  of  Boston, 
and  also  the  cargo  then  on  board,  or  thereafter  to  be  put  on 
board  the  said  ship,  to  pay  unto  the  Libellant,  his  executors, 
administrators,  and  assigns,  the  sum  aforesaid  of  twenty- 
one  hundred  and  sixty  dollars,  within  twenty -four  hours 
ixext  after  the  safe  arrival  of  the  said  ship  at  the  port  of 
Boston  aforesaid,  as  will  appear  from  the  said  Bottomry  and 
Hypothecfeition  Bond,  a  copy  of  which  is  hereunto  annexed, 
and  which  the  Libellant  prays  may  be  admitted  and  read 
as  if  herein  repeated. 

Third.  That  the  said  sum  of  twenty-one  hundi^ed  and 
sixty  doUars  was  so  advanced  and  paid  by  the  Libellant  to 
the  said  James  Harvey,  for  the  purposes  aforesaid,  and  was 
necessary  therefor,  and  that  the  said  ship  could  not  have 
sailed  from  the  said  Island  of  Antigua  if  the  same  had  not 
been  advanced  and  paid  as  aforesaid ;  that  the  said  ship, 
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upon  being  so  repaired,"  proceeded  from  the  said  Island  of 
Antigua  to  the  said  Island  of  Dominica,  and  having  there 
completed  her  cargo,  proceeded  therewith  to  Boston,  irhere 
she  arrived  in  the  month  of  February  last,  to*  wit,  on  or 
about . 

Fourth,  That  the  Libellant  has  not  received  the  afore- 
said  sum  of  twenty-one  hundred  and  sixty  dollars,  or  any 
part  thereof,  though  the  said  James  Harvey  has  been  fre- 
quently requested  to  pay  the  same ;  and  that  the  said 
Bottomry  and  Hypothecation  Bond  remains  entirely  imsat- 
isfied,  to  the  damage  of  the  Libellant,  including  interest 
at  the  rate  of  six  dollars  per  cent,  per  annum,  from  the 
time  the  said  Bond  became  due  and  payable,  the  sum  of 
twenty-three  hundred  and  fifty  dollars. 

Fifth,  That  all  and  singular  the  premises  are  true,  and 
within  the  Admiralty  and  Maritime  jurisdiction  of  this 
Honorable  Court;  in  verification  whereof,  if  denied,  the 
Libellant  craves  leave  to  refer  to  the  depositions  and  other 
proofs  to  be  by  him  exhibited  in  this  cause. 

Wherefore  the  Libellant  prays,  that  process,  in  due 
form  of  law,  according  to  the  course  of  Courts  of  Admiralty 
and  of  this  Honorable  Court  in  causes  of  Admiralty  and 
Maritime  jurisdiction,  may  issue  against  the,  said  ship 
TYial,  her  tackle,  apparel,  and  furniture,  and  against  the 
cargo  lately  laden  on  board  the  said  ship  and  the  freight  due 
for  the  transportation  of  the  said  cargo  ;  and  that  all  per- 
sons having  or  pretending  to  have  any  right,  title,  or  interest 
therein  may  be  cited  to  appear  and  to  answer  upon  oath* 
all  and  singular  the  matters  so  articulately  propounded; 
and  that  this  Honorable  Court  would  be  pleased  to  pro- 
nounce for  the  damages  aforesaid,  and  that  the  said  ship 
and  freight,  and  all  of  the  said  cargo,  were  justly  and  law- 
fully  hypothecated  by  the  said  James  Harvey,  Master,  and 

1  In  regard  to  requiring  the  answer  to  be  on  oath,  see  arUe,  p.  124. 
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to  decapee  such  other  relief  to  the  Libellant  as  shall  tq  law       ^ 
and  justice  appertain ;  ako  to  condemn  the  ship,  cargo,  and  (\  Ji^ 
freight  a/aresaidy  and  all  persons  intervening  far  their   ^'  ^' ^ 
interest  therein  in  costs«^ 

(Signed)  Joshua  KentisHi 

Libellant. 
A  B^  Proctor. 

District  op  Massachusetts,  ss. 
Sworn  to  by  the  Libellant,  before  me.* 

John  W.  Davis,  Clerk. 


Bottomrf  Bond  aiiexed. 

Antigua. 

To  all  to  whom  these  presents  shall  come,  I,  Jam 
Harvey,  Master  of  the  ship  or  vessel  called  The  Trial, 
belonging  to  the  piort  of  Boston,  of  the  burthen  of  two 
himdred  and  seventy-five  tons,  or  thereabouts,  now  riding 
at  anchor  in  the  port  of  St  John,  in  this  Island,  Antigua, 
send  Greeting :  Whereas,  I,  the  said  James  Harvey,  Master 
of  the  aforesaid  ship  called  the  Trial,  whilst  lying  at  anchor 
at  Prince  Rupert's  Bay,  in  the  Island  of  Dominica,  on  the 
twenty-sixth  day  of  July  last,  encountered  a  severe  gale  of 
wind,  which  dismasted  the  said  vessel,  carried  away  all  her 
spars,  and  drove  her  on  shore,  and  being  partly  laden,  and 

1  The  conclusion  of  the  Libel  will  of  coarse  vary  according  to  the  nature 
of  the  proceeding.  The  variation  that  has  been  already  given  (anfe,  p.  449) 
will  be  applicable  to  the  present  Libel.  The  prayer  above,  that  the  Court 
would  be  pleased  to  pronounce  *'  that  aUof  the  said  cargo  wasjusU/y  and  latKh 
fuily  hypothecated  by  the  said  James  Harveyy  Masterj^  was  introduced  with  a 
view  to  the  question  as  to  the  liability  of  the  cargo  put  on  board  the  ship 
after  the  date  of  the  Bottomry  Bond  to  contribute  towards  its  satisfaction. 
(Awfe,  p.  469.) 

s  In  regard  to  swearing  to  the  Libel,  see  ante^  p.  197. 

31       - 
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unable  to  leftt  at  the  kwt-mentioiied  por^  in  censeqtience  of 
Aere  being  neither  materials  nof  conTeniences  for  such 
pnrpose,  proceeded  to  this  Island  (Antigua)  to  repair  my  said 
vessel,  and  procure  provisions  and  other  su^Hes  neceamry* 
to  enable  me  to  return  to  the  said  Ii&nd  (Dominica)  to  com- 
plete my  said  cargo,  and  afterwards  to  continue  and  perform 
the  voyage  to  Boston  aforesaid,  am  at'this  tifne  necessitated 
to  take  up  and  borrow,  upon  the  Bottom  and  Adventur^of 
the  said  ship  called  the  Trial,  the  sum  of  two  thousand 
dolkrS)  for  the  purpose  of  enabling  me  to  repair  the  said 
ship,  and  fitting  her  for  sea,  and  furnishing  her  with  pro- 
visions and  other  necessaries  for  the  said  voyage,  which 
sum  Joshua  Kentish,  of  the  said  Island  (Antigua,)  Esquire, 
hath,  at  my  request,  lent  unto  me,  and  supplied  me  with,  at 
the  rate  of  eight  dollars  per  cent.,  for  the  adventure  and 
maritime  risk  of  the  sea,  making  together  the  sum  of  twenty^ 
one  hundred  and  sixty  dollars^  being  at  the  rate  of  $108 
f6r  <eV^ry  hundrdd  dollars  advanced  as  aficnresaid^  during  the 
voyage  of  the  said  ship  from  the  said  port  of  St  John, 
m  the  Island  of  Antigua  afoxesaidf  to  the  Island  of  Domim- 
caaforedaid,  and  inxm  thence  to  Boston  aforesaid,  and  that 
upon  die  security  of  the  said  ship's  Bottom,  and  the  freight 
to  be  eamed  on  the  said  voyage,  and  also  the  cargo  now  on 
hoarAi  and  hereafter  to  be  put  on  hoard  the  said  ship.  Now 
scKow  YE,  That  I,  the  said  James  Harvey^  by  these  presents 
do,  for  me,  my  exeeutors,  and  administrators,  covenant  and 
gmnt  taand  with  the  said  Joshua  Kentish,  that  the  said 
ship  shall,  with  the  first  fair  wind  after  the  date  of  these 
presents,  set  sail  and  depart  for  the  Island  of  Dominica 
aforesaid,  there  to  complete  her  cargo  or  laxling,  and  after 
that  to  Boston  aforesaid,  there  to  finish  the  voyage  afore- 
said. And  I,  the  said  James  Harvey,  in  consideration  of 
the  sum  of  two  thousand  dollars,  to  me  in  hand  paid  by  the 
said  Joshua  Kentish,  at  and  before  the  sealing  and  delivery 
of  these  presents,  do  hereby  bind  myseli^  my  heirs,  execu- 


ter&i,  and  administrators,  my  goods  and  chattels,  and  paT<^ 
tienlarly  mortgage  and  iiypothecate  the  said  ship  Trial,  the 
tackle  and  apparel  of  the  same,  and  also  the  freight  of  th# 
said  i^ip,  which  is  or  shall  become  due  f(»r  the  said  voyage 
from  the  port  of  St.  John,  in  this  Isknd  of  Antigua  afore^ 
said,  to  the  Island  of  Dominica  aforesaid,  and  from  thenoe 
to  the  port  of  Boston  aforesaid,  and  also  the  cargo  nowom 
boardj  or  hereafter  to  be  put  on  board,  the  said  ship,  to  pay 
UBto  the  said  Joshua  Kentish,  his  executors,  administratorsi 
or  assign]^,  the  sum  of  twenty-one  hundred  and  sixty  dollatSi 
within  twenty-four  hours  after  the  safe  airival  of  the  said 
s^ip  at  the  port  of  Boston  aforesaid.    And  I,  the  said  James 
Harvey,  do  for  me,  my  executors  and  administrators,  cove- 
nant and  grant  to  and  with  the  said  Joshua  Kentish,  his 
executors  and  administrators,  by  these  pres^its,  that  I,  tli^ 
said  James  Harvey,  at  the  time  of  sealing  and  delivering 
of  these  presents,  am  the  true  and  lawful  master  of  the  said. 
ship,  and  have  power  and  authority  to  mortgage  and  hy^ 
pothecate  the  said  ship,  with  her  freight,  and  likewise  the 
eargonow  on  board,  and  hereafter  to  be  p%it  onboard,  the  saH 
ship  J  on  Bott<Hnry  as  afc^resaid ;  and  that  the  said  sfaip^  witb 
her  j&eight  and  also  her  said  cargo,  shall  at  all  times  aftor 
the  said  voyage  be  liable  and  chargeable  for  the  paymenl  ^ 
of  the  «aid  sum  of  twenty-one  hundred  and  sixty  doUani 
according  to  the  true  intent  and  meaning  of  these  preaenia 
And,  lastly,  it  is  h»:eby  declared  and  agreed,  by  and  betwew 
the  said  parties  to  these  ipresents,  that,  in  case  the  said  ship 
shall  be  lost,  miscarry,  or  be  cast  away,  before  the  arrival 
at  the  said  port  of  Boston  afcwresaid,  from  the  said  intended 
voyage,  that  then  the  payment  of  the  said  sum  of  twp 
thousand  dollars,  and  also  one  hundred  and  sixty  dollars 
for  maritime  risk  and  adventure  of  the  sea,  making  together 
the  sum  of  twenty-one  hundred  and  sixty  dollars  secured 
by  this  Bottomry  Bond,  shall  not  be  demanded  or  be  re- 
coverable by  the  said  Joshua  Kentish,  his  executors,  adminis- 
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tmtois^  or  assigns,  but  shall  cease  and  deteximne,  and  the 
loss  thereof  be  wholly  borne  and  sustained  by  the  said 
Joshua  Kentish,  his  exeeutors  and  administratois ;  an^  that 
then,  and  from  thenceforth,  every  act,  matter,  and  things 
herein  mentioned  on  the  part  and  behalf  of  the  said  James 
Harvey,  shall  be  void,  any  thing  herein  contained  to  the 
<^>ntrary  thereof  notwithstanding. 

In.  witness  whereof,  I,  the  said  James  Harvey,  have  here- 
unto set  my  hand  and-seal  (and  to  one  other  part  of  the 
same  tenor  and  date,  one  of  which  being  paid,  the  other 
to  be  null  and  void,)  at  the  town  of HSt.  John,  in  the 
Island  of  Antigua  aforesaid,  this  fifteenth  day  of  Novem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty-five.  James  Harvey,  (l.  s.) 

SUgnedy  sealedj  and  delivered  in  the  presence  of 
Charles,  EsTE, 
Lewis  F.  Bellot. 

Antigxta. 

I,  Hugh  Edwards,  of  the  town  of  Saint  John,  in  the 

tftid  Island  (Antigua,)  Notary  Public  by  Royal  Authority, 

duly  admitted  and  sworn  at  Doctors'  Commons,  London, 

do  hereby  certify,  make  known,  and  declare  to  all  to  whom 

it  may  concern,  that  the  foregoing  and  within  Bottomry 

Bond  was  duly  signed,  sealed,  and  delivered  by  ^  James 

Harvey,''  therein  named,  in  my  presence,  and  in  the  presence 

of  "Charles  Este"  and  "Lewis  P.  Bellot."     To  the  due 

execution  thereof,  an  act  being  requested,  I  have  granted  the 

same  under  my"  notarial  form  and  seal  of  ojSice,  to  serve 

Rnd  avail  as  occasion  shall  or  may  require. 

Done  and  passed  at  the  said  town  of  St.  John,  in  the  Island 

of  Antigua  aforesaid,  this  fifteenth  day  of  November,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and 

twenty-five,  to  serve  and  avail  as  occasion  shall  or  may 

require. 

(i-  s.)  Hugh  Edwards,  Notary  Public 
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ffltim  and  Aniwer  by  the  (hrnen  of  Cargo  ladejf  on  board  before  tke 

Bottomry  Bond.^ 

Uhitbd  States  of  Ambbioa,  Massacbdsbtts  DisTaicT,  as. 

Terra,  18—.  . 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 

of  the  United  States  mithin  and  for  the  District  of  Mas- 

•  sachtisetts.  *- 

And  now  John  Blandy,  of  the  Island  of  Madeira,  merchant, 
John  Oliveira  and  John  Kruger,  of  London,  merchants 
and  copartners,  under  the  firm  of  Ofiveira  &  Kruger, 
(the  two  last  by  their  lawful  attorney,  James  Pierpont,) 
Richard  Symonds,  of  New  York,  doing  business,  as  a 
merchant,  under  the  name  of  Richard  Symonds  and 
Company,  and  also  William  Coles,  of  Boston,  in  the  Dis- 
trict aforesaid,  intervening' for  their  several  and  respective 
interests  in  the  cargo  of  the  ship  Trials  appear  before  this 
Honorable  Court,  and  for  answer  to  the  Libel  and  Gom- 
plaint  of  Joshua  Kentish  of  the  Island  of  Antigua,  mei^ 
chant,  against  the  said  ship  Trial,  her  tackle,  appard, 
and  furniture,  and  against  the  cargo  lately  laden  on  board 
the  said  ship,  and  against .  the  freight  due  for  the  trans^ 
portation  of  the  said  cargo,  and  also  against  all  persons 
lawfully  intervening  for  their  interest  therein,  allege  and 
articulately  propound  as  follows : 

First.  That  John  Blandy,  one  of  the  Respondents,  is  the 
owner  of  twenty  hogsheads  of  Madeira  wine ;  that  John  Oli- 
veira and  John  Kruger,  Respondents,  are  the  owners  of  five 
pipes  and  ten  hogsheads  of  Madeira  wine,  and  the  ccm- 
signees  of  three  pipes  and  four  hogsheads  of  Madeira  wine ; 

1  In  the  case  of  the  stip  Trial,  upon  the  facts  of  which  these  pleading* 
have  been  formed,  (see  anU,  p.  469,)  no  answer  was  put  in  by  the  owners 
of  the  ship  and  freight,  no  defence  existing ^of  which  they  could  avail  them- 
selves. A  question,  however,  arose  as  between  the  owners  of  the  cargo 
laden  on  board  before  and  after  iht  Bottomry  Bond,  which  is  distinctly  raised 
by  the  respective  answers  which  appear  above. 


4bal  Richaxd  SymondbE^  one  of  the  BespoodeptSi  is  impet  of 
two  pipes  and  six^hogdbeads  of  Madeira  wine ;  and  that 
William  Coles,  another  of  the  Respondents,  is  the  owner  of 
forty-one  hogsheads  of  «iigar  marked  1  B  C  X,  and  abo  the 
consignee  of  twenty-four  tierces  of  sugar,  marked  M,  ail  of 
which  goods  and  merchandise  were  part  of  the  catgo  lately 
kden  on  board  the  said  ship  Trial,  and  against  which  the 
said  Libel  has  been  exhibited. 

SbooML  That  the  several  matters  in  the  several  articles  of 
the  said  libel  alleged  are  not  denied  by  the  Respondents, 
but  are  on  the  other  hand  by  them  admitted  to  be  true. 

JTUrd.  And  die  Respondents  further  allege  and  propound, 
that  all  of  the  aforesaid  goods,  so  as  aforesaid  by  them  res- 
pectively claimed,  were  laden  on  board  the  said  ship  ^ior 
to  the  date  of  the  Bottomry  Bond  sued  upon  in  this  cause ; ' 
and,  while  they  admit  that  the  said  goods  are  pledged  and 
liable  to  the  payment  €i  the  Bottomry  Bond  aforesaid,  yet 
they  farther  propound,  that,  in  equity,  and  according  to  the 
]^inciples  of  Courts  of  Admiralty  and  of  this  HonoraUe  Court, 
the  said  ship  and  freight  ought  to  be  first  applied  towards 
the  payment  of  and  in  discharge  of  the  said  Bottomry  Bond ; 
and  that  the  goods  aforesaid,  being  part  of  the  cargo  laden 
on  board  the  said  ship,  ought  not  to  be  applied  thereto,  until 
the  proceeds  of  the  said  ship  and  freight  have  been  exhausted 
for  the  purposes  aforesaid.* 

Fourth.  That  all  and  singular  the  premises  are  true ;  in 
verification  whereof^  if  denied,  the  Respondents  crave  leave 
to  refer  to  the  depositions  and  other  proofis  to  be  by  them 
exhibited  in  this  cause. 

Wherefore  the  Respondents  pray  this  Honorable  Court 
to  marshal  and  arrange  the  sums  and  proportions  for  which 
they  are  respectively  liable,  taken  in  conjunction  with  the 

i  Where  a  Bottomry  Bond  is  giren  on  the  ship  and  caigo,  a  Court  of  Ad- 
faUaUy  will  marshal  the  assets  in  fayor  of  the  shippers  of  the  cargo,  so  as 
to  bring  their  property  last  into  QOutnhuMon.-rShip  Packet,  3  Mason  R.  364 . 


odief  owneis  of  Ae  caigo,  after  Hhe  piMeadBof  the  aaidahip 
and  freight  shall  have  been  so  applied  as  afoiesaid,  andihat 
their  interests  may  be  secured,  and  otherwise  right  and  jus- 
tioe  be  adtnimstered  in  the  premiiMS. 

(Signed)        John  Blandy, 

John  Olitsir^, 
by  his  Attorney,  Jambs  Pisbpont, 

John  Kritob]£, 
by  his  Attorney,  James  Pxxrpont, 
Richard  Stmonds, 

WlIXtAM  GoiiRS, 

the  SeapandBnis. 
C  D,  Procter. 

Massachusetts,  ss.    — 


Sworn  to  by  the  said  John  Blandy,  Richard  Symonds,  and 
William  Coles,  "knd  also  by  James  Pierpont,  at^iney  of  John. 
(HiTeira  and  John  Kruger,  according  to  his  knowledge  ani 
belief,  before  me.^  John  W.  Davis,  Clerk. 


Claim  and  Answer  by  the  Owners  of  Cargo  laden  on  board  after 

the  Bottomry  Bond.' 

United  States  of  America,  Distbict  ofMassacbusbtts,  ss. 

Term,  18—. 

To  the  Honorable,  John  Davis,  Judge  of  the  District  dmrt 
of  t?ie  United  States  within  and  for  the  District  of  Mas- 
»€u^usetts. 

And  now  John  Roberts  of  Boston  in  the  said  District,  mer- 

1  An  agent  or  attorney,  who  makes  a  claim  or  pdt«  in  an  awrwer,  wijl 
swear  according  to  his  knowledge  and  belief, 
s  In  this  answer  the  Libel  may  be  said  to  be  contested  nogajtiyely,  as  tp 


chant,  WiHiam  Nicholson  of  New  Yoik,  mexdiant,  and 
John  Praser  and  William  Neilson,  of  London,  merchants 
and  copartners  imder  the  name  of  Eraser  and  Neilaon,  (the 
two  last  by  their  lawful  Attorney,  Jamas  C.  Hopkins,)  in^ 
terveningfor  their  several  and  respective  interests  in  the 
cargo  of  the  ship  Trial,  appear  befcHre  this  Honorable 
Court,  and  for  Answer  to  the  Libel  and  Complaint  of  Joshua 
Kentish,  of  the  Island  of  Antigua,  merchant,  against  the 
said  ship  Trial,  her  taclde,  apparel,  and  furniture,  and 
against  the  cargo  lately  laden  on  board  the  said  ship,  and 
against  the  freight  due  for  the  transportation  of  the  said 
cargo,  and  also  against  any  persons  lawfully  intervening 
for  their  interest  therein,  allege  and  articulately  proponnd 
as  follows : 
First.  That  John  Roberts,  one  of  the  Respondents,  is  the 

owner  of  ten  hogsheads  of  sugar  marked     p     51,  and  five 

puncheons  of  rum  marked  B.C ;  that  William  Nicholson, 
one  of  the  Respondents,  is  the  consignee  of  twenty-five  hc^^a- 
heads  of  sugar  marked  I  L  ;  and  that  John  Fraser  and  Wil- 
liam Neilson.  Respondents,  are  the  owners  of  twelve  pun- 
cheons of  molasses  marked  I  B  D ;  all  of  which  goods  and 
merchandise  were  part  of  the  cargo  lately  laden  on  board 
the  said  ship  Trial,  and  against  which  the  said  Libel  has 
been  exhibited. 

Second.  That  the  several  matters  in  the  several  articles 
of  the  said  Libel  are  not  denied  by  the  Respondents,  but  are 
on  the  other  hand  by  them  admitted  to  be  true. 

TTiird,  And  the  Respondents  further  allege  and  propound, 

the  Uability  of  the  cargo  laden  on  board  after  the  Bottomry  Bond.  If,  how- 
ever, it  h^d  appeared  on  the  face  of  the  Libel,  that  the  property  of  the  Res- 
pondents was  in  this  predicament,  they  might  have  filed  an  exceptive  answer, 
in  which  case  the  Libel  might  be  said  to  be  contested  affirmatively,  as  on  a 
general  demurrer  at  Common  Law ;  the  Respondents  not  denying  th^  facts, 
bat  insisting  that  the  Libellant  has  not  a  legal  case  upon  his  own  statement. 
*-See  ante  J  p.  1S2. 


that  all  the  goods  aforesaid  were  lespectirely  shipped  at  th^ 
Idand  of  Dominica,  where  the  said  ship  Trial  returned  for 
the  purpose  of  comideliiig  h^  cargo^  as  is  alleged  in  llie 
third  article  of  the  said  Libel,  subsequently  to  the  date  and 
execution  of  tbe^  Bottomry  Bond  sued  upon  in  this  cause,  to 
wit,  in  the  month  of  December,  1825. 

Fourths  That  by  reason  of  the  premises  in  the  last  article 
stated,  the  goods  aforesaid  were  not  justly  or  legally  hypo- 
thecated by  James  Harvey,  the  Master  of  the  said  ship 
Trial,  to  the  Libellant,  or  his  executors,  administrators,  or 
assigns ;  and  that  the  same  are  not  subject  or  Uable  to  the 
payment  of  the  sum  of  twenty-one  hundred  and  sixty  dollars 
secured  by  the  said  Bottomry  Bond,  or  of  any  part  thereof. 

Fifth,  That  all  and  singular  the  premises  are  true ;  iSL  . 
verification  whereof,  if  denied,  the  Respondents  cra\;e  leave 
to  refer  to  the  depositions  and  other  proofs  to  be  by  them 
exhibited  in  this  cause. 

Wherefore  the  Respondents  pray  this  Honorable  Court 
to  pronounce,  that  the  said  goods  respectively  were  not 
justly  and  legally  hypothecated,  and  that  they  may  be  dis- 
missed from  this  suit,  so  far  as  regards  the  said  goods,  being 
part  of  the  cargo  of  the  said  ship  laden  subsequently  to  the 
date  of  the  said  Bottomry  Bond,  that  the  same  may  be  re- 
stored  to  them,  also  that  the  costs  by  them  sustained  may 
be  decreed  to  them,  and  that  otherwise  right  and  justice  may 
be  administered  in  the  premises.* 

(Signed)  John  Roberts, 

William  Nicholson, 
John  Fraser, 
by  his  Attorney,  J.  C.  Hopkins, 

V  William  Neilson, 
by  his  Attorney,  J.  C.  Hopkins, 

E  F,  Prodor.  The  Respondents. , 

1  In  the  above  Claim  and  Answer,  a  clanse  praying  restituti<^  of  the      y 
goods  claimed  is  inserted.    This  would  bo  proper  in  all  cases,  and  partka- 
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Swom  to  by  the  said  John  Robeorts  and  William  Nkhoi- 
MO,  and  also  bf  J.  C/tlopkins,  attorney  ct  John  Fraser  and 
Williaiki  Neilson,  according  to  his  know'ledge  and  beh^^ 

John  W.  Davus,  C9erk. 


No.  6. 
Lib€l  •&  a  Bottomry  Boiid^  vith  a  Claim  aii4iiitwef  • 

[The  following  Libel  is  against  both  the  ship  and  the  owner.  In  the 
idwwer,  the  owner  alleges  that  the  Bottomry  Band  is  void,  as  against  the 
«hip  and  himself,  becaose  the  Master,  at  the  time  of  its  execation,  had  funds 
of  the  owner  in  his  hands,  and  also  because  the  owner  had  a  personal  credit 
at  the  place  where  it  was  giren.] 

UfriTBD  Statss  op  Amisiga,  Distbiot  or  Massachvsstts,  as. 

Term,  18—. 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  within  and  for  the  District  aforesaid. 

The  Libel  and  Complaint  of  James  Perkins,  of  Cadiz,  in 
the  kingdom  of  Spain,  merchant,  against  the  ship  Max- 
cellus  {whereof  Joseph  Jenkins  now  is  or  late  was  Mas- 
ter), her  tackle^  apparel  and  furniture^  and  against 
William  Perry  of  Boston,  in  the  said  District,  merchant, 
owner  of  the  said  ship^  and  also  against  all  persons  law- , 
fvUy  intervening  for  their  interest  in  the  said  ship,*  in  a 

larly  where  the  pn^rty,  at  the  time  the  claim  is  given  in,  Is  onder  arrest, 
and  not  bailed,  Tlie  prayer  for  general  relief,  however,  and  to  pronounce 
against  the  Libel,  wonld  embrace  this  special  prayer ;  though  it  would  be 
better  to  iaseit  it  in  eases  where  the  property  is  actually  wider  arrest 

1  See  anfe,  p.  479. 

*  With  regard  to  the  variations  of  this  eonu^e^ceqient  in  oider  ps>  suit 
different  cases,  see  ante,  pp.  447, 463. 


cause  c^  Bottomiy,  chril  aafll  maritime.  And  dieretqpoa 
1it&  said  James  Peddas  alleges  and  articidately  piopouads 
as  follows;  ^ 

Pir9i.  That  in  the  year  IS32,  the  said  ship  Marcellus, 
o{  the  burthen  of  about  400  tons,  (v^ere^  the  said  Joseph 
Jenkins  was  then  Master,)  proceeded  on  a  voyage  from  the 
-port  of  Boston,  in  the  District  aforesaid,  to  the  port  of  Liver- 
pool, in  the  kingdom  of  Great  Britain,  and  from  thence  to 
the  port  of  Cadiz,  in  the  kingdom  of  Spain,  intending  to 
return  to  the  port  of  Boston  aforesaid ;  and  that  the  ^aid 
Joseph  Jenkins,  during  aU  the  said  voyage,  had  the  sole 
command  of  the  said  ship,  as  Master. 

Second.  That  in  the  month  of  July,  1833,  the  said  ship 
Marcellus,  then  lying  in  the  said  port  of  Cadiz,  was  in  great 
need  of  reparations,  provisicms,  and  other  necessaries,  to 
render  h^r  fit  4ind  capable  of  proceeding  from  thence  on  her 
then  intended  voyage  to  the  port  of  Boston  aforesaid ;  and, 
the  said  William  Perry,  the  owner,  and  Joseirfi  Jenkins,  the 
Master,  not  then  having  any  funds  or  credit  there,  the  li- 
bellant  did,  at  the  request  of  the  said  Joseph  Jenkins,  the 
Master,  advance  and  lend'to  him  the  said  Joseph  Jenkins 
the  sum  of  three  thousand  dollars,  on  the  Bottomry  and 
Hypothecation  of  the  said  ship  on  the  adventure  and  risk 
thereof  as  hereinafter  mentioned,  and  at  the  mte  of  twenty 
per  cent,  maritime  interest,  for  the  repairing,  victualling, 
and  manning  of  the  sscme,  in  order  to  enable  her  to  proceed 
from  thence  to  the  said  port  of  Boston ;  and  the  said  Joseph 
Jenkins  did  really  and  truly  expend  the  said  sum  for  the 
purposes  aforesaid;  and  the  said  ship  could  not  possibly 
have  proceeded  with  safety  upon  her  said  voyage  without 
such  repairs  and  other  necessary  expenses  attending  the 
refitting  her  for  the  voyage  aforesaid. 

7%ird,  That  on  or  about  the  SOth  day  of  July,  1838,  ibm 
said  Joseph  Jenkins,  Master  as  aforesaid,  in  pursuance  irf 
the  agreement  of  Bottomry  and  Hypo^i^dcation  as  afbrraaidl, 
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kk  order  to  secure  the  repayment  of  the  said  sum  of  three 
thousand  dollars  so  lent  and  advanced  by  the  said  Libellant 
for  the  purposes  me^oned  in  the  next  preceding  article, 
and  also  the  payment  of  six  hundred  dollars,  the  amount  of 
Ifae  maritime  interest  according  to  the  rate  menti<Nied  in  the 
next  preceding  article,  did,  in  the  behalf  of  himself  and  the 
owner  of  the  said  ship,  q^tecute  a  certain  Bottomry  or  Hy- 
pothecation Bond,  whereby,  among  other  things,  he  bound 
himself  and  the  said  ship  Marcellus,  with  her  freight, 
tackle,  apparel,  and  furniture,  to  pay  to  the  said  Libellant, 
his  executors,  administrators  or  assigns,  the  sum  of  three 
thousand  and  six  hundred  dollars,  or  its  value,  within  ten 
days  after  the  safe  arrival  of  the  said  ship  in  the  said  port 
of  Boston,  on  and  from  her  then  intended  voyage  from  the 
port  of  Cadiz  aforesaid,  and  did  covenant  and  agree  that  the 
said  ship,  her  freight,  tackle,  apparel,  and  furniture,  should 
at  all  times  after  the  said  voyage  be  liable  for  the  payment 
<tf  the  said  sum ;  and  it  was  also  declared  by  the  said  Bond, 
that,  in  case  the  said  ship  should  be  lost  or  cast  away  be- 
fore her  arrival  in  the  said  port  of  Boston,  the  payment  of 
the  said  sum  should  not  be  demanded,  but  should  cease  and 
determine,  and  the  loss  thereby  be  only  borne  and  sustained 
by  the  Libellant,  and  his  heirs,  executors,  administrators,  or 
assigns,  all  of  which  by  the  said  Hypothecation  Bond,  a 
copy  of  which  is  hereunto  annexed,  and  marked  with  the 
letter  A,  whereto  the  Libellant  craves  leave  to  refer,  does 
fully  appear. 

-  Fourth.  That  the  said  ship  sailed  on  the  said  voyage 
and  arrived  safe  at  the  port  of  Boston  from  the  port  of  Cadiz 
afwesaid,  on  or  about  the  15th  day  of  September,  1833,  and 
then  and  there  delivered  her  cargo ;  and  that,  after  the  ex- 
piration of  ten  days  from  her  said  arrival,  the  Bond  was  on 
tehalf  of  the  Libellant  tendered  for  payment  to  the  said  Jo- 
seph. Jenkins,  the  Master,  and  also  to  the  said  William  Perry, 
the  owner  of  the  said  ship,  but  that  both  of  them  refused 
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to  dischai^  the  same^  and  still  refuse  so  to  do,  to  the  damage 
of  the  labellant  the  full  siim  of . 

Fifth,  That  all  and  singular  the  premises  are  true,  and 

within  the  Admiralty  and  Maritime  jurisdiction  of  this 

*  Honorable  Court ;  fn  verification  whereof,  if  denied,  the 

Labellant  craves  leave  to  refer  to  the  depositions  and  other 

proofs  to  be  by  him  exhibited  in  this  cause. 

Wherefore  die  LibeUant  prays,  that  process,  in  doe 
form  of  law,  according  to  the  course  of  Courts  of  Admiralty 
and  of  this  Honorable  Court  in  cases  of  Admiralty  and 
Maritime  jurisdiction,  may  issue  against  the  said  shipy  her 
tcu:kle,  apparel,  atid  furniture,  wheresoever'  the  same  shall  be 
found,  and  also  against  the  said  William  Perry,  owner  of 
the  same,  and  that  the  said  William  Perry,  and  all  persons 
having  or  pretending  to  have  any  right,  title  or  interest  in 
the  said  ship,  may  be  cited  to  appear,  and  to  answer  upon 
oath*  all  and  singular  the  matters  so  articulately  propound- 
ed ;  and  that  this  Honorable  Court  would  be  pleased  to 
pronounce  for  the  damages  aforesaid,  and  for  such  other  re- 
lief to  the  Libellant  as  shall  to  law  and  justice  appertain, 
and  also  to  condemn  the  said  ship,  her  tackle,  apparel,  and 
furniture,  and  the  said  Williafn  Perry  and  all  persons  in- 
terveningfor  their  interest  in  the  said  ship,^  in  costs. 

(Signed)  James  Perkins, 

LibeUant. ' 

A  B,  Proctor, 

Massachusetts,  ^ss.    ,  18 — . 

Sworn  to  by  the  Ijibellant  before  me. 

Francis  Bassett,  Clerk, 


1  In  regard  to  requiring  the  answer  to  be  under  oath,  see  ante^  p.  124. 

«  The  conclasion  of  the  Libel  will  of  course  vary  according  to  the  nature 
of  the  proceeding.  The  variation  that  has  been  already  given,  {ante,  p.  449») 
wiU  be  applicable  to  the  present  Libel. 


\ 


[In  this  case  the  Bottomry  Bond  is  omitted.] 


Glftim  and  Aiiwer. 

UifiTBO  Statbs  op  America,  Distbiot  op  MASSACfliTssTre,  ss* 

Term,  18—. 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  withirrandfor  the  District  of  Massa- 
chusetts. 

And  now  William  Perry,  of  Boston,^ in  the  said  District, 
merchant,  intervening  for  himself  and  for  his  interesi  in 
the  ship  Marcdlus,  appears  hefore  this  Honorable  Court, 
and  for  Answer  to  the  Libel  and  Complaint  of  James 
Perkins,  of  Cadiz,  in  the  kingdotn  of  Spain,  against  the 
said  shipy  and  against  him  the  said  William  Perry,  and 
against  all  persons  intervening  for  their  interest  in  the 
said  ship,  alteges  and  articulately  propounds  as  foUowis  -} 

First  That  the  Respondent  is  the  true  and  lawful  owner 
of  the  said  ship  Marcellus,  a  vessel  o^  four  fafondred  tons  or 
thereabouts,  and  now  lying  in  the  port  of  Boston,  in  the 
District  aforesaid. 

Second.  That  in  the  year  1832  the  said  ship  proceeded 
on  a  voyage  from  the  port  of  Boston  aforesaid,  to  the  port 
of  Liverpool,  in  the  kingdom  of  Great  Britain,  and  from 
thence  to  the  port  of  Cadiz,  in  the  kingdom  of  Spain,  in- 
tending to  return  to  the  port  of  Boston  aforesaid ;  and  that 
Joseph  Jenkins  was  the  Master  of  the  same  during  all  of 
the  said  voyage,  as  is  alleged  in  the  first  article  of  the  Libel 
aforesaid. 

1  For  the  proper  variations  of  this  coiiimeiiceniezit  to  ^neet  other  casss^  lee 
imtej  p.  450. 


And  the  Respondent  adouHs  that  the  said  sbifi, 
during  the  month  of  July,  1833,  being  in  the  said  port  of 
Cadiz,  was  in  need  ci  reparations,  provisions,  and  other  ne- 
cessaries, to  render  her  capable  of  proceeding  from  thence 
on  her  then  intended  voyage  to  the  port  of  Boston  aforesaid ; 
and  that  the  Libellant  did  advance  to  the  said  Joseph  Jen- 
kins the  sum  of  three  thousand  dollars,  at  the  rate  of  20  per ^ 
cent,  maritime  interest,  on  the  adventure  of  the  said  shifi^ 
in  order  to  relieve  the  necessities  of  the  said  ship ;  and  that 
the  said  Joseph  Jenkins  did  expend  the  said  sum  for  the 
purposes  aforesaid,  as  is  alleged  in  the  second  article  of  the 
Libel  aforesaiji. 

Fourth,  And  the  Respondent  also  admits,  that  the  said 
Joseph  Jenkins,  on  <x  about  the  20tii  day  of  July,  1833, 
executed  the  Bottomry  Bond  which  is  pleaded  in  the  third 
article  of  the  Libel  aforesaid,  in  order  to  secure  the  repay- 
ment of  the  said  sum  o[  three  thousand  dollars,  and  atoo 
the  sum  of  six  hundred  dollars,  being  the  amount  of  man* 
time  interest  thereon ;  that  the  said  ship  arrived  safe  at  the 
port  of  Boston  aforesaid ;  and  that  the  said  Bottomry  Bond 
was  tendered  for  payment,  and  rejected,  as  is  alleged  in  the 
fourth  article  of  the  Libel  aforesaid. 

Fifth.  But  the  Respondent  further  alleges  and  propoimds, 
that  it  is  falsely  alleged  in  the  second  article  of  the  Libel 
aforesaid,  that  he  had  not  funds  or  credit  in  the  said  port  of 
Cadiz  at  the  time  aforesaid ;  for  that  the  truth  is,  that  Jo- 
seph Jenkins,  the  Master  of  the  said  ship,  while  at  the  port 
of  Cadiz  aforesaid,  and  at  the  time  the  money  aforesaid 
was  lent  and  advanced,  had  in  his  possession  funds  belong- 
ing to  the  Respondent  to  an  amount  amply  sufficient  for  all 
the  necessities  of  the  said  ship ;  and  also  that  the  Respond- 
ent had  a  personal  credit  iii  the  said  port  of  Cadiz,  he  being 
well  known  there,  and  having  many  commercial  corres- 
pcmdents  there,  upon  which  credit  the  means  necessary  to 
relieve  the  necessities  of  the  said  ship,  as  aforesaid,  could 
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hare  been  raised ;  all  of  which  the  said  Joseph  Jenkins 
well  knew  at  the  time  when  he  borrowed  the'  money  afore- 
said, and  executed  the  Bottomry  Bond  proponnded  in  the 
third  article  of  the  Libel  aforesaid. 

Sixth.  That,  in  consideration  of  the  premises,  the  said 
Joseph  Jenkins  was  not  authorized,  and  had  no  legal  right 
to  execute  the  Bond  aforesaid ;  and  that  accordingly  the 
Bond,  so  executed,  is  not  good  or  valid  as  against  the  said 
ship  or  the  Respondent. 

Seventh.  That  aU  and  singular  the  premises  are  true ;  in 
verification  whereof,  if  denied,  the  Respondent  craves  leave 
to  refer  to  the  depositions  and  other  proofs  to  be  by  him  ex- 
hibited in  this  cause. 

Wherefore  the  Respondent  prays  that  this  Honorable 
Court  would  be  pleased  to  pronounce  against  the  Libel 
aforesaid,  and  to  decree  a  restoration  of  the  said  ship  to  the 
Respondent,^  and  to  condemn  the  Libellant  in  costs,  and 
otherwise  right  and  justice  to  administer  in  the  premises. 

(Signed)-        William  Perry, 

Respondent. 

C  D,  Proctor.  ' 

District  of  Mb  ssachusetts,  ss.    . 


Sworn  to  by  the  Respondent  before  me. 

Francis  Bassett,  Clerk. 


-••^♦^•- 


No.  7. 

Libel  by  a  dissentient  Part-owiftr  of  a  Ship,  in  order  to  procure 

Possession. 

[In  the  following  Libel,  the  facts  of  which  have  been  drawn  from  the  case 
of  Williams  v.  Blight,  (2  Peters  Ad.  R.  288,)  the  part-owner,  applying  to  the 
Court,  is  supposed  to  have  a  majority  of  interest  in  the  ship,  so  that  he  is 

1  In  regard  to  the  insertion  of  this  clause,  see  note,  p.  481. 


PR APTK) All  FORMS.  '     489 

entitled  to  claim  possessioii.  If  his  interest  were  ^  minority  .liis  only  reinedy 
would  be  to  obtain  security  from  those  seeking  to  employ  the  ship ;  and  also, 
if  his  interest  was  a  moiety,  the  part-owner  may  obtain  security  from  those 
seeking  to  employ  the  ship,  or,  where  there  is  a  disagreement  as  to  her  em- 
ployment, he  may  procure  a  decree  for  her  sale.— TAtf  Bri^  Seneca^  3  Kent's 
Com.  154.    See  the  next  precedent.] 

United  States  of  America,  District  op  Massachusbtts,  ss. 

Term,  18—. 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  within  and  for  the  District  of  Mas- 
sachusetts, 

The  Libel  and  Complaint  of  Samuel  S.  Cooper,  of  Boston 
in  the  District  aforesaid,  and  owner  of  three  quarter  parts 
of  the  Brigantine  Amelia  (whereof  William  Jenks  now  is 
or  late  was  Master),  against  the  said  Brigantine  Amelia, 
her  tackle,  apparel,  and  furniture,  and  against  Peter 
Blight  of  Boston  aforesaid,  merchant,  and  owner  of  one 
quarter  part  of  the  said  Brigantine,  and  also  all  persons 
lawfully  intervening  for  their  interest  in  the  said  Brigan- 
tine, in  a  cause  of  possession,  civil  and  maritime.  And 
thereupon  the  said  Samuel  S.  Cooper  alleges  and  articu- 
lately propoimds  as  follows : 

First.  That  V  the  Libellant  is  the  true  and  lawful  owner 
of  three  quarter  parts  of  the  said  Brigantine  Amelia,  of  the 
burthen  of  about  three  hundred  tons,  and  now  lying  in  the 
port  of  Boston  aforesaid. 

Second,  That  the  Libellant  is  now,  and  has  been  for  a 
long  time,  desirous  of  sending  the  said  Brigantine  on  a  voy- 
age to  St.  Sebastian  in  Spain,  and  from  St.  Sebastian  hack 
to  Philadelphia ;  but  that  the  said  Peter  Blight,  owner  of 
the  remaining  quarter  part  of  the  said  Brigantine,  has  re- 
fused, though  repeatedly  applied  to  in  this  regard,  to  join  in 
the  voyage  aforesaid,  or  to  suffer  the  said  Brigantine  to  sail 
on  the  account  of  the  Libellant  on  the  voyage  aforesaid. 

Third,  That  all  and  singular  the  premises  are  true,  and 
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within  the  Admiralty  and  Maritime  jurisdiction  of  this 
Honorable  Court;  in  verification  whereof,  if  denied,  the 
Libellant  craves  leave,  to  refer  to  the  depositions  and  other 
proofs  to  be  by  him  exhibited  in  .this  cause. 

Wherefore  the  Libellant  prays,  that  process,  in  due 
form  of  Law,  according  to  the  coutsib  of  Courts  of  Admi- 
ralty and  of  this  Honorable  Court,  may  issue  against  the 
said  Brigantine  Amelia,  her  tackle,  apparel,  and  furniture, 
wheresoever  the  same  shall  be  found,  and  that  the  said 
Peter  Blight,  owner  of  the  quarter  part  as  aforesaid,  and  all 
persons  having  or  pretending  to  have  any  right,  title,  or 
interest  therein,  may  be  cited  to  appear  before  this  Honora- 
ble Court,  and  to  show  cause,  why  the  possession  of  the 
said  Brigantine  should  not  be  delivered  to  the  Libellant,  as 
having  the  majority  of  interest  therein ;  and  that  this  Hon- 
orable Comi;  would  be  pleased  to  decree  the  possession  of 
the  said  Brigantine  to  be  delivered  to  the  Libellant,  and 
to  administer  such  other  relief  as  shall  to  law  and  justice 
appertain,  and  also  to  condemn  the  said  Peter  Blight  and 
all  persons  intervening  for  their  interest  in  the  said  Brigan- 
tine in  costs. 

(Signed)  Samuel  S.  Cooper, 

lAbellant 
A  B,  Proctor. 

Massachusetts,  ss.    ^. 


Sworn  to  by  the  Libellant  before  me.^ 

Francis  Bassett,  Clerk, 

1  This  libel  must  be  sworn  to  in  order  to  found  the  application  for  the 
warrant  to  arrest  the  ship.  In  the  practice  of  the  English  Admiralt  j,  if  the 
arrest  is  at  the  instance  of  those  concerned  in  the  moiety  onin/  of  the  vessel 
(see  the  next  precedent),  ihe  action  may  be  bailed  and  the  ship  thereby  re- 
leased from  the  arrest,  the  bail  being  of  course  answerable  for  obedience,  on  the 
part  of  the  Master,  to  whatever  may  be  the  final  decree  of  the  Court.  But, 
where  the  arrest  is  at  the  instance  of  those  concerned  in  the  vessel  to  a 
greater  extent  than  a  moiety,  the  ship  is  kept  under  arrest  during  the  pro- 
ceedings, and  bail  to  the  action,  in  order  to  the  release  of  the  vessel,  is  not 
allowed  to  be  given. 


PRACTICAL  POSLUB.  «491 

Aatwer. 

[The  following  Answer  discloses  an  assignment  by  the  Respondent  of  his 
alleged  interest  in  the  said  ship  to  trustees  lor  the  benefit  of  his  creditors,  so 
that  he  no  longer  has  any  control  over  it  The  trustees,  in  this  case,  should 
intervene  for  their  interest  in  the  said  ship,  and  pray  for  security  from  the 
party  seeking  to  employ  her.] 

Unitxd  States  of  America,  District  of  Massachusetts,  ss. 

Term,  18—. 

To  the  Han.  John  Davis,  Auige  of  the  District  Court  of 
the  United  St€U€s  within  and  for  the  District  of  Mas^Or 
chusetts. 

And  now  Peter  Blight,  of  Boston,  in  the  District  aforesaid, 
merchant,  ai^)ears  before  this  Honorable  Court,  and  for 
Answer  to  the  Libel  and  Complaint  of  Samuel  S.  Cooper, 
of  Boston  aforesaid,  against  the  Brigantine  Amelia,  and 
against  him  the  said  Peter  Blight,  and  also  against  all 
persons  lawfully  intervening  for  their  interest  in  the  said 
Brigantine,  alleges  and  articulately  propounds  as  follows : 

First.  That  the  Libellant  is  the  true  and  lawful  owner 
of  three  quarter  parts  of  the  said  Brigantine  Amelia,  as  in 
the  first  article  of  the  said  Libel  is  alleged. 

Second.  That  the  Respondent  was  the  owner  of  a  quarter 
part  of  the  said  Brigantine  from  some  time  in  the  month  of 
April,  1832,  until  the  6th  day  of  January,  1834,  on  which 
last  day,  by  a  deed  of  indenture,  he  assigned  all  his  pro- 
perty, real  and  personal,  of  whatsoever  name  or  nature,  and 
wheresoever  situated,  to  George  Blight  and  William  Cole, 
in  trust  for  the  benefit  of  his  creditors  ;  and  that  he  i?  not 
now,  nor  was  he,  at  the  time  of  filing  the  said  Libel,  the 
owner  of  a  quarter  part  of  the  said  Brigantine ;  but  that  the 
said  quarter  part  has  belonged  to  the  trustees  aforesaid,  and 
could  not  be  employed  without  their  consent,  ever  since  the 
date  of  the  said  assignment,  and  long  before  the  time  of 
filing  the  said  Libel. 
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Third.  That  the  Respondent  refused  to  join  in  the  voyage 
from  Philadelphia  to  St.  Sebastian  and  from  St.  Sebastian 
back  to  Philadelphia,  as  is^  alleged  in  the  second  atticle 
of  the  said  Libel,  for  reasons  alleged  in  the  next  preceding 
C^rticle. 

Fourth,  That  all  and  singular  the  premises  are  true ;  in 
verification  whereof,  if  denied,  the  Respondent  craves  leave 
to  refer  to  the  depositions  and  other  proofs  to  be  by  him  ex- 
hibited in  this  cause. 

Wherefore  the  Respondent  prays  that  this  Hotiorable 
Onut  would  be  pleased  to  pronounce  against  the  Libel 
aforesaid,  and  to  condemn  the  Libellant  in  costs,  and  other- 
!Hri8e  right  and  justice  to  administer  in  the  premises. 

(Signed)  Pet&r  Bligblt^. 

Mespondemi. 

C  D,  Prodar. 

Massachusetts,  ss.    . 

Sworn  to  by  the  Respondent  before  me. 

Francis  Bassett,  Gf$ic 


No.  a 

Liliel  by  Dissentient  Part-owners  of  a  Ship,  in  order  to  obtain  Seenritf, 

with  a  Stipnlation  thereupon. 

[In  the  following  Libel  the  dissentient  part-owners  are  supposed  to  have 
•  but  A  moiety  of  the  ship,  so  that  their  remedy  is  to  procure  securitj  from 
those  seeking  to  employ  her,  or  a  decree  for  her  sale.    The  first  course  only 
would  be  open  to  the  owners  of  less  than  a  moiety.    See  aTUe^  p.  488-9.] 
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Term,  18—,  \ 

Te  the  Ihnorable  John  Davis,  Judge  of  the  District  Court 
cf  the  United  States  withm  and  for  the  District  of  Massif- 
chtisetts. 

The  Libel  and  Complaint  of  *William  Pinkney  and  Leon- 
ard C.  Russell,  of  Boston,  in  the  District  aforesaid,  mer- 
chants, and  owners  of  one  moiety  of  the  firig  Haniet, 
(whereof  James  Fowle,  of  Boston  aforesaid,  now  is  or 
late  was  Master,)  against  the  Brig  Harriet,  her  tackle, 
apparel,  and  furniture,  and  against  the  said  James  Fowle, 
and  also  against  Thomas  French,  of  Boston  aforesaid, 
merchant,  and  owner  of  one  moiety  of  the  said  brig,  and 
against  all  persons  lawfully  intervening  for  their  interest 
in  the  said  brig,  in  a  cause  of  possession,  civil  and  mari- 
time. And  thereupon  the  said  William  Pinkney  and 
Leonard  C.  Russell  allege  and  articulately  propound  as 
follows : 

First.  That  the  Libellants  are  the  true  and  lawful  owners 
of  one  moiety  of  the  said  brig  Hairiet,  of  the  burthen  of 
three  hundred  and  fifty  tons,  or  thereabouts,  which  is  now 
lying  at  the  port  of  Boston,  and  that  the  said  moiety  is 
worth  the  sum  of  three  thousand  dollars. 

Second.  That  the  said  ThomasFrench,  owner  of  another 
moiety  of  the  said  brig,  has  caused  to  be  laden  on  board 
the  said  brig  a  cargo  of  staves,  hogsheads  of  molasses,  and 
New  England  rum,  to  be  carried  therein  to  Smyrna,  a  foreign 
and  distant  port,  under  the  government  of  the  Ottoman 
Porte,  commonly  called  the  Sultan  of  Turkey,  and  is  about 
to  cause  the  said  ship  to  be  cleared  at  the  Custom-House 
for  the  said  port ;  that  he  has  constituted  the  said  James 
Fowle  Master  of  the  said  ship  for  the  voyage  aforesaid, 
and  that  the  said  James  Fowle  is  now  making  great  haste 
and  preparation  for  the  entering  upon  and  performance  of 
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tlie  said  voyage,  and  sailii^  fiom  the  port  of  Boston  afone- 
said. 

TTiird.  That  the  said  voyage  was  planned,  and  the  said 
cai^o  taken  on  boajd  the  said  ship,  and  the  said  James 
Fowle  constituted  Master  of  the  same  for  the  voyage  afore- 
said, without  consulting  the  Libellants,  and  contrary  to  their 
express  desires  often  communicated  to  the  said  Thomas 
French,  part-owner,  as  aforesaid ;  and  that  the  Libellants 
now  object  to,  and  dissent  from,  the  said  employment  of  the 
said  ship  on  and  for  the  voyage  aforesaid. 

Fourth.  That  all  and  singular  the  premises  are  true,  and 
within  the  Admiralty  and  Maritime  jmisdiction  of  this  Hon- 
orable Court ;  in  verification  whereof,  if  denied,  the  Libellants 
crave  leave  to  refer  to  the  depositions  and  otherproofetobe 
by  them  exhibited  in  this  cause. 

Wherefore  the  Libellants  pray,  that  process,  in  due 
form  of  law,  according  to  the  course  of  Courts  of  Admiralty 
and  of  this  Honorable  Court  in  causes  of  Admiralty  and 
Maritime  jurisdiction,  may  issue  against  the  said  Brig  Har- 
riet, her  tackle,  apparel,  and  furnitiue,  wheresoever  the 
same  shall  be  found,  and  that  the  said  James  Fowle,  Mas- 
ter as  aforesaid,  and  Thomas  French,  owner  of  one  moiety 
as  aforesaid,  and  all  persons  having  or  pretending  to  have 
any  right,  title,  or  interest  in  the  said  brig,  may  be  cited  to 
appear  before  this  Honorable  Court,  and  to  show  cause  why 
the  said  James  Fowle  should  not  be  restrained  from  proceed- 
ing to  sea  with  the  said  brig,  until  good  and  sufficient  secu- 
rity shall  be  given  in  this  Court,  to  the  amount  of  the  value 
of  the  moiety  of  the  Libellants  therein,  for  the  return  of  the 
said  brig  to  the  said  port  of  Boston,  to  which  she  belongs ; 
and  that  this  Honorable  Court  would  be  pleased  to  pro- 
nounce that  such  security  shall  be  given  or  the  possession 
of  the  said  brig  be  delivered  to  the  Libellants,  and  to  ad- 
minister such  other  relief  as  shall  to  law  and  justice  apper- 
tain, and  also  to  condemn  the  said  James  Fowle  and  Thomas 
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French,  and  all  peisons  intervening  for  their  interest  in  the 

said  brig,  in  costs.^ 

(Signed)  William  Pinkney, 

Leonard  C.  Russell, 

lAbellanis.^ 
A  B,  Proctor. 

Massachusetts,  ss.     . 

Sworn  to  by  the  Libellants,  before  me.* 

Francis  Bassett,  Clerk. 

Stipolation  by  a  Part-owner  and  Master  of  a  Ship  with  Sureties,  on 

sending  the  Ship  to  Sea. 

[The  following  is  the  form  of  a  Stipulation  with  sureties,  to  be  entered 
into  in  open  Court,  like  the  recognizance  at  Common  Law.  Instead  of  this, 
a  bond  duly  executed  may  be  given,  and,  upon  either  security  being  entered 
into,  the  ship  will  be  released.  But,  it  seems,  the  best  course  would  be  to 
take  an  Admiralty  stipulation.  (T%e  AUigaioTy  I  QsAl.  R.  149.)  Doubts 
were  originally  entertained,  whether  the  practice  of  tidcing  stipulations  in 
causes  like  the  present  were  within  the  powers  of  the  British  Admiralty ; 
but  the  practice  has  survived  those  doubts,  and  has  been  formally  recog- 
nised by  the  Courts  of  Common  Law.  (The  ApoUo,  1  Hagg.  R.  311.)  The 
Court  compels  the  parly  to  find  the  security;  and  it  likewise,  in  the  event 
of  a  failure  of  the  ship  to  return  according  to  the  undertaking,  compels  the 
party  to  pay  the  sum  stipulated.  This  is  effected  by  a  monition,  issued  at 
the  instance  of  the  former  Libellant,  who  should  appear  before  the'  Court 
with  another  Libel  against  his  co-owners  and  their  sureties,  requiring  them 
to  pay  into  the  Registry  for  his  use,  the  value  of  his  part  of  the  ship,  or  to 
show  cause  to  the  contrary.  The  Libel  for  this  object  should  be  in  the 
common  form,  and  should  state  the  co-ownership,  the  dissent  from  the  pro- 
posed voyage,  the  stipulation,  the  voyage  undertaken,  the  failure  of  the 
ship  to  return,  and  the  consequent  forfeiture  of  the  stipulated  sum ;  conclu- 
ding with  a  prayer  for  the  monition  above-mentioned,  and  for  other  relief.] 

United  States  op  America,  District  op  Massachusetts,  ss. 

Term,  18—. 

On  this  10th  day  of  April,  1836,  James  Fowle,  of  Bos- 

1  If  a  sale  of  the  ship  be  desired,  a  prayer  to  this  effect  must  be  inserted. 

2  This  Libel  must  be  sworn  to  in  order  to  found  the  application  for  the 
warrant  to  arrest  the  ship.    See  note,  ante,  p.  490. 
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ton  in  the  District  aforesaid,  Master  of  the  Brig  Hamet, 
and  Thomas  French  of  Boston  aforesaid,  merchant,  appear 
in  Court  and  produce  for  sureties  Josiah  Culmer  and  George 
Goodwin  Hope,  hoth  of  Boston  aforesaid,  merchants ;  and 
the  said  James  Fowle  and  Thomas  French  as  principals, 
and  the  said  Josiah  Culmer  and  George  Goodwin  Hope  as 
sureties,  submitting  themselves  to  the  jurisdiction  of  this 
Court,  do  bind  themselves,  their  heirs,  executors  and  admin- 
istrators, in  the  sum  of  six  thousand  dollars^  being  double  the 
appraised  value  of  one  moiety  of  the  said  brig,  unto  William 
Pinkney  and  Leonard  C.  Russell,  both  of  Boston  aforesaid, 
merchants,  owners  of  the  said  moiety  of  the  said  brig,  for 
the  safe  retum  of  the  said  brig  to  the  port  o^^oston,  being 
file  port  to  which  the  same  belongs,*  or  to  pay  to  them  the 
amoimt  of  the  said  moiety  of  the  said  William  Pinkney 
and  Leonard  C.  Russell ;  and  unless  they  shall*  so  do,  they 
do  hereby  sevemlly  consent  that  execution  shall  issue  forth 
against  them,  their  heirs,  executors  and  administrators, 
goods  and  chattels,  wheresoever  the  same  shall  be  found, 
to  the  value  of  the  sum  aforesaid. 


No.  9. 

Libel  to  obtftin  Pomsftii^i  of  a  Ship  wrongfully  withheld  from  the 

Owners,  with  an  Answer. 

[The  following  Libel  and  Answer  have  been  drawn  to  meet  the  facts 
which  appear  in  the  report  of  the  case  of  The  Schooner  TiUon^  (5  Mason  R. 

1  It  seems  questionable,  in  England,  whether  the  parties  can  be  compelled 
to  give  bond  for  any  thing  more  than  the  return  of  the  vessel  to  the  country 
to  which  she  belongs ;  since,  when  a  vessel  is  within  the  protection  of  the 
country,  she  is  in  her  general  home,  and  the  parties  are  restored,  as  to  any 
legal  remedies,  to  the  situation  in  which  they  stood  before  the  departure  of 
the  vessel.  In  the  i»recedent  of  a  stipulation  or  bond,  in  the  Appendix  of 
Abbott  on  Shipping,  497,  the  terms  are  general,  ''  to  return,"  without  men- 
tion of  a  particular  port.    The  more  general  form  of  bcmdr  now  used  ^ 
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4ttk)  Tike  Litel  8«dcs  a  restitution  of  the  ililp- alleged  to  be  wrongfully 
witliheld  frcnn  the  pwoers,  and  the  Answer  sets  up  a  title  derived  under  m 
sale  of  the  ship  by  a  wreck-commissioner.  The  question  involved  in  the 
pleadings  is,  therefore,  one  of  title.  It  may  be  questionable,  if.  the  Elnglish 
Admiralty  would  exercise  jurisdiction  in  a  case  like  the  present,  (see  T^ 
Partridge,  1  Ha^g.  Rep.  81,)  since,  according  to  the  ili<defined  distisctioo 
between  possessorp  and  petitory  suits,  this  would  seem  to.  fall  under  the  lattefr 
denomination,  over  which  the  jurisdiction  of  the  English  Admiralty  has  not 
latterly  been  extended ;  but  it  doss  not  appear  that  this  distinction  has  af- 
fected the  jurisdiction  of  the  Courts  of  the  United  States.] 

United  States  of  America,  District  of  Massachusetts,  ss« 

Term,  18—. 

lb  tke  Honorable  John  Davjs,  Judge  of  the  District  Court 
of  the  U9ut^  States  within  and  for  the  District  cf  Mas- 
setckusetts. 

The  Libel  and  Complaint  of  George  W.  Otis  and  Jona- 
than Thaxter,  both  of  Boston  in  the  District  aforesaid, 
merchants,  against  the  schooner  Tilton,  (whereof  John 
Schenck  of  the  said  Boston  now  is  or  late  was  Master,) 
her  tackle,  apparel,  and  furniture,  and  against  the  said 
John  Schenck,  Master  as  aforesaid,  and  William  McOabe 
and  Theodore  Smith,  both  of  Boston  aforesaid,  merchants, 
ai^  also  against  all  other  persons  lawftiTlsr  interyemag  * 
for  their  interest  in  the  said  schooner  in  a  cause  of  pos^ 
session,  civil  and  maritime.  And  thereupon  the  said 
George  W.  Otis  and  Jonathan  Tfaaxter  allege  and  artico- 
lately  propound  as  follows : 

First  That  the  Libellants  are  the  true  and  lawful  owners 
of  three  quarter  parts  of  the  said  Schooner  Tilton,  a  vessel 
of  about  two  hundred  tons,  now  lying  in  the  port  of  Boston, 
and  for  a  long  time  had  the  possession  and  employment 

England  is  as  in  the  text  above.  (See  The  Margaret,  3  Hagg.  R.  278.) 
And  this  form  would  seem  to  be  particularly  proper  in  Uie  United  States, 
where  the  different  States  are  regarded  as  foreign  in  respect  to  each  other, 
so  that  a  ship  belonging  to  one  State  could  not  be  said  to  be  in  her  general 
hc»iie,  unless  she  was  in  a  port  of  that  State. 
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thereof  as  such  owners,  and  ought  now  to  have  the  foil 
possession  thereof. 

Second.  That  the  possession  of  the  said  schooner  is  now, 
and  for  a  long  time  haa  been,  wrongfully  withheld  from  the 
LibeUants  by  the  said  John  Schenck,  WiUiam  McCabe,  and 
Theodore  Smith,  on  an  alleged  ground  of  title  to  the  pos- 
session, which  is  entirely  false  and  invalid,  the  said  title 
being  referred  to  a  pretended  sale  by  the  said  Samuel 
Tilton,  Master  as  aforesaid,  which  sale  was  wholly  unau- 
thorized, without  any  necessity,  and  without  any  legal  sur- 
vey or  condemnation  of  the  said  ship,  and  in  violation  of 
the  duty  of  the  said  Samuel  Tilton  as  Master,  and  in  fraud 
of  the  Libellant,  so  that  the  same  is  utterly  void.^ 

Third.  That  all  and  singular  the  premises  are  true,  and 
within  the  Admiralty  and  Maritime  jurisdiction  of  this 
Honorable  Court;  in  verification  whereoi^  if  denied,  the 
Libellants  crave  leave  to  refer  to  the  depositions  and  other 
proofs  to  be  by  them  exhibited  in  this  cause. 

Wherefore  the  Libellants  pray  that  process,  in  due 
form  of  law,  acc(M:ding  to  the  course  of  CJourts  of  Admiralty 
and  of  this  Honorable  Court  in  causes  of  Admiralty  and 
Maritime  jurisdiction,  may  issue  against  the  said  Schooner 
Tilton,  her  tackle,  apparel,  and  furniture,  wheresoever  the 
same  may  be  found,  and  that  the  said  John  Schenck,  Wil- 
Uam  McCabe,  and  Theodore  Smith,  and  all  other  persons, 
having  or  pretending  to  have  any  right,  title,  or  interest  in 
the  said  schooner,  may  be  cited  to  appear  before  this  Hon- 
orable Court,  and  to  show  cause,  why  possession  of  the  said 

1  This  Libel  would  be  sufficient  without  mentioning  the  pretended  sale, 
to  which  it  alleges  the  title  of  the  possession  to  the  ship  is  referred.  If, 
however,  the  sale  should  not  be  mentioned,  and  alleged  to  be  invalid,  and 
it  should  be  afterwards  set  up  in  the  answer,  the  proctor  for  the  Libellant 
will  either  file  a  special  replication  traversing  it,  or  pray  leave  to  amend  his 
Libel,  so  as  to  allege  it  to  be  invalid.  The  practice  of  amending  the  plead- 
ings, as  in  Chancery,  instead  of  resorting  to  the  protracted  altercations  of 
Replications,  Rejoitbders,  &c.,  is  much  encouraged  by  a  distinguished  Admi- 
ralty Judge  in  the  United  States. 
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schooner  should  not  he  deliveied  to  the  Libellants,  as  having 
the  majority  of  interest  therein,  and  full  title  to  the  sole 
possessicm  thereof  against  the  said  John  Schenck,  William 
McCabe,  and  Theodore  Smith ;  and  that  this  Honorable 
Court  would  be  pleased  to  decree  the  possession  of  the  said 
schooner  to  be  delivered  to  the  Libellants,  and  to  administer 
such  other  relief  in  the  premises  as  shall  to  law  and  justice 
appertain,  and  also  to  condemn  the  said  John  Schenck, 
William  McCabe,  and  Theodore  Smith,  and  all  persons 
intervening  for  their  interest  in  the  said  schooner,  in  costs. 

(Signed)  George  W.Otis, 

Jonathan  Thaxtbr, 

lAbellanis. 
A  B,  Proctor. 

Massachusetts,  ss.     . 


Sworn  to  by  the  Libellants  before  me.^ 

John  W.  Davis,  Clerk, 


Answer. 


UwiTED  States  op  America,  District  op  Massachusetts,  ss. 

Term,  18—. 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  within  and  for  the  District  of 
Massachusetts, 

And  now  John  Schenck,  Master  of  the  Schooner  Tilton, 
William  McCabe  and  Theodore  Smith,  merchants,  all  of 
Boston  in  the  District  aforesaid,  appear  before  this  Hon- 
orable Court,  and  for  answer  to  the  Libel  and  Complaint 
of  George  W.  Otis  and  Jonathan  Thaxter,  both  of  Boston 
aforesaid,  merchants,  against  the  Schooner  Tilton,  her 
tackle,  apparel,  and  furaitm-e,  and  against  the  said  John 

1  In  regard  to  swearing  to  the  Libel,  see  «wfe,  p.  137. 


flcfaenek,  William  McCabe,  and  Tbdedcxre  Smith,  and  also 
against  all  persons  inteirening  for  ttieir  inteiest  in  the  said"- 
schooner,  allege  and  articulately  propouiMl  as  follows: 

JPirst.  That  the  Respondents  are  the  true  and  lawful 
owners  of  the  said  Schooner  Tilton ;  to  wit,  that  the  said 
William  McCabe  and  Theodore  Smith  are  the  owners  of 
diree  quarter  parts  of  the  said  schooner,  and  the  said  John 
Schenck  of  one  quarter  part  thereof;  and  the  Libellants  are 
not  the  true  and  lawful  owners  of  the  said  schooner,  as  is 
alleged  in  the  first  article  of  the  said  Libel,  though  the  Re- 
spondents admit,  that  the  Libellants  were  the  owners  of 
three  quarter  parts  of  the  said  schooner  until  the  sale  here- 
inafter pleaded. 

Secofid.  That  the  possession  of  the  said  Schooner  is  not 
now,  and  has  not  been,  wrongfully  withheld  by  the  Respon- 
dents from  the  Libellants  on  a  ground^ of  title  to  the  posses- 
sion which  is  false  and  invalid,  and  which  is  referred  to  a 
pifetended  sale  by  the  said  Samuel  Tilton,  which  was 
utterly  void,  as  is  falsely  alleged  in  the  second  article  of  the 
Libel  aforesaid ;  but  that  the  Respondents  have  kept  and 
now  keep  possession  of  the  said  schooner,  because  they 
had,  and  now  have,  a  full  and  clear  right  to  the  possession 
thereof  which  right  was  derived  from  a  good  and  valid  sale 
to  them  by  the  said  Samuel  Tilton,  as  will  fully  appear 
from  the  particulars  hereinafter  alleged. 

Third.  That  the  said  schooner  sailed  from  the  port  of 
New  York  on  the  18th  day  of  May,  1828,  in  ballast,  bound 
to  the  port  of  Conwayborough,  in  the  State  of  South  Caro- 
lina;  three  quarter  parts  of  the  said  Schooner  being  owned  at 
that  time  by  the  Libellants,  and  the  remaining  quarter  part 
by  the  said  Samuel  Tilton,  the  Master ;  That  on  the  19th 
day  of  the  month  last  mentioned,  during  the  nighttime,  the 
said  schooner  was  stranded  upon  the  beach  near  the  banks  of 
Chickamacomico,  on  the  coast  of  North  Carolina ;  That,  on 
the  morning  next  after  the  stranding  aforesaid,  the  said 


PRACTICAI..  nORMS.  6M 

Samuel  Tilton,  as  Master,  made  a  fvotest  befojre  a  notary 
public,  and  applied  to  James  O'Neil,  a  wreck-master  at  the 
place  where  the  'said  schooner  then  was,  for  advice  and 
assistance,  who,  at  the  request  of  the  said  Samuel  Tilton, 
examined  the  situation  of  the  said. schooner,  and  thereupon 
advised  a  sale  thereof,  on  accountof  the  imminent  peril  and 
danger  of  a  total  loss  thereof  from  her  stranding  as  afore- 
said; That  the  said  Samuel  Tilton  thereupon  advertised 
the  said  schooner  to  be  sold  on  the  31st  day  of  the  saaoe 
month;  That,  at  the  request  of  the  said  Samuel  Tilton,  a 
survey  of  the  said  i^hooner  was  had  by  three  persons  ap- 
pointed by  the  notary  public  aforesaid ;  That  these  three  per- 
sons, on  the  day  of  the  sale  of  the  said  schoon^,  according 
to  the  advertisement  aforesaid,  and  a  few  hours  previous  to 
the  said  sale,  reported  that  the  said  schooner  ought  to  be  sold, 
where  she  then  lay,  for  the  benefit  of  all  concerned ;  that  the 
said  schooner  was  accordingly  sold  at  public  auction  on  the 
31st  day  of  the  said  month,  according  to  the  advertisement 
aforesaid,  by  the  said  James  O'Neil,  and  was  bid  off  by  one 
Pharaoh  Farrow,  for  the  sum  of  one  hundred  and  ninety- 
six  dollars  and  fifty  cents ;  That  the  said  schooner  was 
afterwards  floated  by  persons  employed  by  the  said  Pharaoh 
Farrow,  and  taken  to  a  neighbouriug  harbour,  where  she 
lay  for  the  space  of  one  month  or  therealK>uts,  when  she 
was  taken  to  the  port  of  Washington,  in  North  Carolina ; 
That  at  the  said  port,  on  the  21st  day  of  July  next  succeed- 
ing, the  said  Pharaoh  Farrow  conveyed,  by  a  bill  of  sale, 
one  half  part  of  the  said  schooner  to  the  said  Samuel  Tilton, 
and  one  quarter  part  of  the  same  to  the  said  James  O'Neil ; 
that  the  said  schooner  was  duly  registered  at  the  Custoiil- 

House  at  the  port  of as  the  property  of  the  said 

Pharaoh  Farrow,  Samuel  Tilton,  and  James  O'Neil ;  That  on 
the  day  last  aforesaid  the  said  Pharaoh  Farrow  and  James 
O'Neil  conveyed,  by  a  bill  of  sale,  one  half  part  of  the  said 
schooner  to  the  said  William  McCabe  and  Theodore  Smith, 
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in  consideration  of  the  sum  of  four  hundjed  dollars  paid  to 
each  of  them,  the  said  Farrow  and  CNeil,  by  the  said 
McCabe  and  Smith ;  That  on  the  12th  day  of  August  next 
succeeding,  the  said  Samuel  Tilton,  by  a  bill  of  sale,  con- 
veyed the  remaining  half  part  of  the  said  schooner  to  the 
said  William  M'Cabe  and  Theodore  Smith,  in  consideration 
of  the  sum  of  ten  hundred  and  fifty  dollars  by  them  paid  to 
the  said  Samuel  Tilton ;  And  tha^  on  the  same  day  last 
aforesaid,  the  said  William  McCabe  and  Theodore  Smith, 
by  a  bill  of  sale,  conveyed  one  quarter  part  of  the  said 
schooner  to  John  Schenck,  one  of  the  Respondents,  and  also 
appointed  him,  the  said  John  Schenck,  Master  of  the  same. 

Fourth.  That  all  and  singular  the  premises  are  true ;  in 
verification  whereoi^  if  denied,  the  Respondents  crave  leave 
to  refer  to  the  depositions  and  other  proofs  to  be  by  them 
exhibited  in  this  cause. 

Wherefore  the  Respondents  pray  that  this  Honorable 
Court  would  be  pleased  to  pronoimce  against  the  Libei 
aforesaid,  and  to  condenm  the  Libellant  in  costs,  and  other- 
wise right  and  justice  to  administer  in  the  premises. 

(Signed)  William  McCabe, 

Theodore  Smith, 
John  Schenck, 

RespondefUs. 

C  D,  Proctor. 

Massachusetts,  ss.     . 

Sworn  to  by  the  Respondents  before  me. 

John  W.  Davis,  Clerk. 


>♦••»••>- 
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No.  10. 

Libel  by  a  Material-man  for  Repairing  and  Furnishing  a  Foreign  Ship, 

with  an  Answer. 

[The  following  Libel  is  against  the  skip  and  the  master,  for  repairs  and 
other  necessaries  furnished  the  ship  in  a  foreign  port.  The  material-man, 
who  supplies  a  foreign  ship  with  necessaries,  by  the  general  Maritime  law, 
has  a  lien  on  the  specific  ship,  which  may  be  enforced  in  Admiralty  by  a 
j[>roceeding  in  rem,  and  he  also  has  the  personal  security  of  the  owners  and 
master,  unless  the  master  takes  care,  by  express  terms,  to  confine  the  credit 
to  the  ship  and  owners.  {T%e  Brig  Nestor,  1  Sumner  R.  73.  The  Oenerai 
Smith,  4  Wheaton  R.  443.)  And  every  ship  is  considered  foreign,  when  she 
does  not  belong  to  the  same  State  where  the  repairs  or  necessaries  are  fur- 
nished. But,  where  repairs  or  necessaries  are  furnished  in  the  port  or  State 
to  which  the  ship  belongs,  no  lien  on  the  ship  is  implied,  unless  it  is  reeog- 
nised  by  the  local  or  municipal  law  of  that  State ;  in  which  case  it  may  be 
enforced  in  Admiralty.    {Peyroux  v.  Howard,  7  Peters  S.  C.  Rep.  351.)  ] 

United  States  of  America,  District  of  Massachusetts,  ss. 

Term,  18—. 

To  the  Honorable  John  Dat  is,  Judge  of  the  District  Court  of 
the  United  Stcites  within  atid  for  the  District  of  Massa- 
chtisettB. 

The  Libel  and  Complaint  of  Robert  Jackson,  of  Boston,  in 
the  District  aforesaid,  ship-wright  and  ship-chandler, 
against  the  ship  Magnolia^  {whereof  Reuben  Bates  now 
is  or  late  tvas  Master,)  her  tackle,  apparel,  and  furniture, 
and  against  the  ^aid  Reuben  Bates,  and  also  against  all 
persons  lawfully  intervening  for  their  interest  in  the  said 
ship,^  in  a  cause  of  contract,  civil  and  maritime.  And 
thereupon  the  said  Robert  Jackson  alleges  and  slrticulately 
propounds  as  follows : 

First,  That  the  said  ship  Magnolia,  of  the  burthen  of 
about  foitt  hundred  tons,  is  a  foreign  ship,  and  is  now  owned, 
and  was,  at  the  time  hereinafter  mentioned,  owned  by  some 

,    1  For  the  proper  variaiions  of  this  commencement  in  order  to  meet  diffe- 
rent cases,  see  ante^  pp.  447, 462. 
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persons,  who  were  resident  out  of  the  State  of  Massachu- 
setts, who  are  to  the  Libellant  unknown,  but  who,  as  he  is 
informed  and  believes,  reside  in  the  port  of  London,  in  the 
kingdom  of  Great  Britain,  and  that  the  said  ship  belongs  to 
the  said  port. 

Second.  That  the  said  ship,  on  or  about  the  18th  day  of 
May,  1835,  being  in  the  port  of  Boston,  in  the  District  afore- 
said, within  the  ebb  and  flow  of  the  tide,  and  within  the 
Admiralty  and  Maritime  jurisdiction  of  this  Honorable 
Court,  and  standing  in  need  of  repairs,  provisions,  and  other 
necessaries  in  order  to  render  her  seaworthy  and  competent 
for  her  voyage  home,  the  Libellant  did,  at  the  request  of 
the  said  Reuben  Bates,  Master  as  aforesaid,  contract  and 
undertake  properly  to  repair,  equip,  and  furnish  the  same, 
so  that  she  should  be  seaworthy  and  competent  for  her  said 
voyage  home. 

Third.  That  the  Libellant,  on  the  day  lost  above-men- 
tioned, the  said  ship  being  within  the  ebb  and  flow  of 'the 
tide,  and  within  the  Admiralty^  and  Maritime  jurisdiction  of 
this  Honorable  Court,  repaired  the  said  ship,  according  to 
the  contract  alleged  in  the  last  preceding  article,  by  mend- 
ing the  rigging  and  sails  thereof  in  divers  places,  by  swing- 
ing a  new  jib-boom,  by  repairing  her  pumps,  and  otherwise 
laboring  to  make  her  seaworthy ;  and  alsb,  then  and  there, 
furnished  the  said  ship  with  provisions  and  other  necessa- 
ries, consisting  of  ship's  stores,  one  ^eible.  and  one  anchor ; 
the  particulars  of  which  supplies  and  repairs  aforesaid  will 
fully  appear  in  the  account  hereto  annexed,  amounting  in 
the  whole  to  the  sum  of  fifteen  hundred  dollars. 

Fourth,  That  the  said  ship  could  not  with  safety  have 
proceeded  to  sea  on  her  said  voyage  home  without  the  ^aid 
repairs  and  supplies,  in  the  next  preceding  article  alleged ; 
and  that  the  said  repairs  were  made,  and  the  said  supplies 
were  furnished,  on  the  credit  of  the  said  ship,  as  well  as  of 
the  owners  and  Master  thereof. 


V. 
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Fifth.  That  the  Libellant  has  repeatedly  requested  ibm 
said  Reuben  Bates,  Master  as  aforesaid,  to  pay  him  the  said 
sum  of  fifteen  hundred  dollars ;  but  that  the  said  Reuben 
Bates  has  not  paid  the  same,  and  still  utterly,  refuses  so  to 
do,  and  that  the  said  sum  now  remains  entirely  impaid,  to 
the  damage  of  the  Libellant  the  full  sum  of . 

Sixth.  That  all  and  singular  the  premises  are  true,  and 
within  the  Admiralty  and  Maritime  jurisdiction  of  this 
Honorable  Court,  in  verification  Vhereof,  if  denied,  the 
Libellant  craves  leave  tcvrefer  to  the  depositions  and  other 
proofs  to  be  by  him  exhibited  in  this  cause. 

Wherefore  the  Libellant  prays,  that  process,  in  due 
form  of  law,  according  to  the  course  of  Courts  of  Admiralty, 
and  of  this  Honorable  Court  in  causes  of  Admiralty  and 
Maritime  jurisdiction^  may  issue  against  the  said  ship,  her 
tackle,  apparel,  and  furniture,  wheresoever  the  same  ma§^ 
be  found;  and  that  the  said  Reuben  Bates,  and  all  persons 
having  or  pretending  to  have  any  right,  title,  or  interest  in 
the  said  ship,  may  be  cited  to  appear,  and  answer  upon 
oath*  all  and  singular  the  matters  so  articulately  propound- 
ed ;  and  that  this  Honorable  Court  would  be  pleased  to  pro- 
nounce for  the  damages  aforesaid,  and  to  decree  such  other 
relief  to  the  Libellant,  as  shall  to  law  and  justice  apper- 
tain, and  also  to  condemn  the  said  ship,  her  fctckle,  appard, 
and  furniture,  and  the  said  Reuben  Bates,  and  aU  persons 
intervening  for  thqjf  interest  in  the  said  ship,  in  costs.* 

(Signed)  Robert  Jackson, 

lAbeilant. 

A  B,  Proctor. 


1  In  regard  to  requiring  the  answer  to  be  on  oath,  see  <w»fe,  p«124. ' 

2  The  conclusion  of  the  Libel  will,  of  course,  vary  according  to  the  nature 
of  the  proceeding.  The  variation  that  has  been  already  given,  (arUe,  p.  449,) 
will  be  applicable  to  the  present  Libel. 

3S 
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Sworn  to  by  the  Libellant  before  xn& 

Francis  Bassstt,  Clerk. 


Claim  and  Answer. 

[The  foUowlDg  Answer  is  by  the  owners  of  the  ship,  and  is  in  the  nature 
of  a  plea  to  the  jurisdiction,  on  die  gronnd,  ^al  the  ship  was  in  a  home  pcvt 
when  the  xepain  and  supplies  were  furnished,  so  that  the  material-man  has 
only  the  personal  security  of  the  owners  and  of  the  master,  and  not  a  lien 
on  the  specific  ship,  which  would  entitle  him  to  proceed  in  rem.  (See  arUef 
p.  603.)  If  the  facts  should  not  authorize  an  answer  in  the  natuie  of  a  plea 
to  the  jurisdiction,  the  owners  may  allege  that  the  repairs  and  supplies  wen 
not  necessaries,  and  that,  therefore,  the  master  was  not  authorized  to  pledge 
their  credit ;  or  they  may  allege  any  other  matters,  which  would  a^ail  in 
the  case  of  a  common  contract,  as  non-performance  according  to  agreement, 
tocessive  xyrice,  and  the  like.] 

UnITEP  Sl^ATES  OF   AMERICA,  MASSACHUSETTS  DISTRICT,  88. 

Term,  18—. 

To  the  Ebmo/rakm  John  Davis,  Judge  of  the  District  Court 
of  the  United  Stcstes  wUhin  and  for  the  District  of  Mas- 
sachusetts* 

Akd  now  John  HolUos  and  Nfthum  Wright,  of  Salem  in  the 
District  afoof^said,  merchants,  intervening  for  their  int&rest 
m  the  ship  Magnolia^  appear  before  this  Honorable  Court, 
and  for  Answer  to  the  Libel  and  Compj||ixit  of  Robert  Jack- 
son, of  Boston  in  the  District  aforesaid,  ship-wright  and 
ship^handler,  against  the  said  ship  Magnolia^  her  tackle, 
apparelj  and  furniture,  and  against  Reuben,  JBates,  late 
Master  of  the  said  ship,  and  also  against  all  persons  in- 
tervening for  their  interest  in  the  said  ship,^  allege  and  ar- 
ticulately propound  as  follows : 

First.  That  the  Respondents  are  the  true  and  lawftil  own- 

1  For  the  proper  variations  of  this  commencement  to  meet  other  cases,  see 
anUi  p.  450. 


ers  of  the  said  ship  Magnolia,  of  the  burthen  of  about  four 
hundred  tons,  now  lying  in  the  port  of  Boston  aforesaid. 

Second.  That  the  said  ship  is  not  now,  nor  has  it  ever 
been,  a  foreign  rfiip,  nor  is  it  owned  in  any  part  by  persons 
who  are,  or  have  been,  residents  out  of  the  State  of  Massa- 
chus^ts,  nor  does  the  said  ship  belong  to  the  port  of  LondoOi 
as  is  falsely  alleged  in  the  first  article  of  the  Libel  aforesaid; 
But  the  said  ship  is  now  owned,  and,  at  the  time  when  the 
repairs  and  necessaries,  in  the  third  article  of  the  said  Libel 
mentioned,  are  therein  alleged  to  have  been  furnished,  was 
owned  by  the  Respondents,  who  at  that  time  resided,  and 
ever  since  have  resided,  in  the  District  of  Massachusetts 
aforesaid,  and  that  the  said  ship  at  the  time  aforesaid,  and 
ever  since,  has  belonged  to  the  said  port  of  Salem. 

Third.  That  this  Honorable  Court  has  not  jurisdiction, 
and  ought  not  to  proceed,  to  enforce  the  claim  alleged  in  the 
Libel  aforesaid  against  the  said  ship,  or  against  them,  th^ 
Rfespondents,  intervening  for  their  interest  therein. 

Fourth.  That  all  and  singular  the  premises  are  true ;  in 
verification  whereof,  if  denied,  the  Respondents  crave  leave 
tcf  refer  to  the  depositions  and  other  proofs  to  beby  thiem«9i- 
hilHted  in  this  cause. 

WHE&BFoaE  the  Respondents  pray  that  this  Honorable 
Court  would  be  pleased  to  pronounce  against  the  Libel  afore- 
said, and  to  decree  a  restoration  of  the  said  ship  to  the  Res- 
pondents,^ and  to  q^ndemn  the  Libellant  in  costs,  and  oth^- 
wise  right  and  justice  to  administer  in  the  premises. 

(Signed)  John  Hollins, 

Nahum  Wright, 

C  D,  Proctor.  Respondents. 

District  op  Massachusetts,  ss.    . 


Sworn  to  by  the  Respoifdents  before  me. 

Francis  Bassett,  Clerk. 

^  In  regard  to  the  insertion  of  this  clause,  see  aiUe^  p.  481, 
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No.  11. 


Libel  on  a  Ckarter-Party,  with  a  Claim  and  Aniwer. 

[The  foUowlDg  Libel  is  against  the  cargo  and  the  freighter.  It  alleges 
performance  of  covenants  on  the  part  of  the  owner,  and  a  failure  on  the  part 
dfthe  freighter  to  pay  the  stipulated  freight,  also  demurrage  for  a  delay  of 
the  vessel  through  the  negligence  of  the  freighter.  The  answer  denies  the 
non-pa3rment  of  the  freight  and  also  the  delay. 

The  jurisdiction  of  Admiralty  over  Charter-parties  has  been  recognised 
in  our  country,  (The  Schooner  Votwnteer  and  Vargo^  1  Sumner  R.  589^;  7'te 
Cargo  of  the  Brig  Spartariy  3  Amer.  Jurist,  26 ;  The  JRebecca,  6  Amer.  Jurist, 
4,)  though  it  appears  not  to  be  sustained  generally  in  England,  {The  Eliza- 
beth^ 1  Hagg.  R.  226.)  The  proceeding,  when  instituted  by  the  owner,  may 
be  either  in  rem  against  the  cargo,  or  in  persoTiam  against  the  charterer,  or, 
as  in  the  present  case,  against  both.  Similar  remedies  may  be  Resorted  to 
by  the  freighter,  in  case  of  any  failure  on  the  part  of  the  chartjerer  to  perform 
his  covenants.  A  shipper  on  freight  has  a  lien  on  the  vessel  for  the  loss  of 
his  goods,  or  any  damage  he  may  sustain  from  the  fault  or  neglect  of  the 
toaster,  or  tha  insufficiency  of  the  vessel,  and  he  may  enforce  his  lien  by 
process  mrc«  against  the  vessel.  (  7Ti«  i2eAc«:fl^,  6  Amer.  Jurist,  4.)  Though, 
where  there  is  an  unreasonable  delay  in  enforcing  the  lien,  it  would  proba- 
bly be  displaced  by  a  bona  fide  purchaser  of  the  ship  without  notice.] 

Uhiteb  States  of  Ahebica,  Distrigt  of  Massachusetts,  ss. 

Term,  18—. 

To  the  Honorable  John  Davis,  Judge  of  the  District  Ctmrt 
of  the  United  States  vnthin  and  for  the  District  of  Mas- 
sachusetts, 

The  Libel  and  Complaint  of  Solomon  liincoln,  of  Boston  in 
the  District  aforesaid,*  merchant,  against  the  cargo  lately 
laden  on  hoard  the  Schooner  Zephyr  {whereof  Royal  Morse 
now  is  or  late  was  Master)j  and  against  Daniel  P.  Cur- 
tis of  Boston  aforesaid,  merchant,  and  also  against  all  per- 
sons lawfully  intervening  for  their  interest  in  the  said  car- 
go,^ in  a  cause  of  contract,  civil  and  maritime.     And  there- 

1  For  the  proper  variations  of  this  commencement  in  order  to  meet  differ- 
ent cases,  see  anbe^  pp.  447^  462. 
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upon  the  said  Solomon  Lincoln  alleges  and  articulatelf 
propounds  as  follows : 

First,  That  the  Libellant,  at  Boston  aforesaid,  within  the 
ebb  and  flow  of  the  tide,  and  within  the  Admiralty  and  Mari- 
time jurisdiction  of  this  Honorable  Court,  on  the  first  day  of 
April,  1834,  by  a  certain  Charter-party  of  affreightment  (a 
copy  of  which  is  hereunto  annexed,  and  to  which  the  Li- 
bellant craves  leave  to  refer),  then  and  there  made  and  con- 
cluded betweenhim,  the  Libellant,  of  the  one  part,  and  the 
said  Daniel  P.  Curtis,  of  the  other  part,  did  demise  and  let 
to  freight  the  said  Schooner  Zephyr,  whereof  Royal  Morse 
was  Master,  of  the  burthen  of  two  hundred  tons  or  therea- 
bouts, then  riding  in  the  harbour  of  Boston  aforesaid,  and 
within  the  ebb  and  flow  of  the  tide,  and  within  the  Admi- 
ralty and  Maritime  jurisdiction  of  this  Honorable  Court,  unto 
the  said  Daniel  P.  Curtis,  for  a  voyage  from  the  port  of  Bos- 
ton aforesaid  to  the  port  of  Charleston  in  the  State  of  South 
Carolina,  and  back  again  to  the  port  of  Boston  aforesaid. 

Second.  That  it  was,  among  other  things,  covenanted  by 
the  Libellant  in  the  Charter-party  aforesaid,  that  the  said 
schooner,  during  the  voyage  afo]  esaid,  should  be  tight,  staunch, 
and  strong,  and  be  sufiiciently  tackled  and  apparelled  with 
all  things  necessary  for  such  a  vessel  and  voyage  ;  and  that 
it  should  be  lawful  for  the  said  Daniel  P.  Curtis,  his  agent 
or  factor,  as  well  at  Charleston  aforesaid  as  at  Boston  afore- 
said, to  land  and  put  on  board  the  schooner  a  cargo  of  such 
goods  and  merchandise  as  they  should  think  proper,  contra- 
band goods  excepted. 

Third,  That  it  was  agreed,  among  other  things,  by  the 
said  Daniel  P.  Curtis,  in  the  Charter-party  aforesaid,  in  con- 
sideration of  the  premises  therein  stated,  to  pay  to  the 
Libellant,  in  full  for  the  freight  and  hire  of  the  said  schooner 
for  the  voyage  aforesaid,  the  sum  of  one  thousand  dollars, 
in  ten  days  after  her  return  to  the  port  of  Boston  aforesaid. 

Fourth,  That  it  was  further  agreed  between  the  Libellant 
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•tid  the  said  Daniel  P.  Cmtis,  that  twenty  days  in  all  ^onld 
be  allowed  for  the  loading  and  unloading  of  Ihe  said^caigo 
Hit  the  respective  ports  of  Boston  and  Charleston  aforesaid ; 
and  that  the  said  Daniel  P.  Curtis  should  pay  to  the  Lab^i- 
If^iai  ten  dollars  per  day  for  each  day  on  which  the  said 
9shooner  should  be  detained  over  aad  above  the  twenty 
days  aforesaid. 

FHfth.  And  the  Libellant  further  alleges  and  propounds, 
that  afterwards,  to  wit,  on  the  10th  day  of  April,  in  the  year 
aforesaid,  at  Ibe  said  port  of  Boston,  and  withia  the  ebb 
and  flow  of  the  tide,  and  within  the  Admixalty  and  Ifari- 
time  jurisdiction.of  this  Honorable  Court,  the  said  schooner 
being  then  and  there  tight,  staunch,  and  strong,  and  sufSci- 
ently  tackled  and  apparelled  for  the  voyage  in  the  said 
Charter-party  mentioned,  the  said  Royal  Morse,  Master  as 
aforesaid,  loaded  and  received  on  board  of  the  said  schooner 
a  full  cargo  of  lawful  goods,  with  which  he  immediately 
set  sail  and  proceeded  to  the  port  of  Charleston  aforesaid, 
where,  being  afterwards,  to  wit,  on  the  30th  day  of  April 
in  the  year  aforesaid,  arrived,  the  said  Royal  Morse,  Master 
as  aforesaid,  then  and  there  made  a  true  delivery  of  the 
whole  of  the  said  cargo  to  the  agents  or  assignees  of  the 
said  Daniel  P.  Curtis.^ 

Sixth.  That  the  said  Royal  Morse,  Master  as  aforesaid, 
afterwards,  to  wit,  on  the  14th  day  of  May  in  the  year 
aforesaid,  at  the  said  port  of  Charleston,  and  within  the  ebb 
and  flow  of  the  tide  and  within  the  Admiralty  and  Maritime 
jurisdiction  of  this  Honorable  Court,  took  on  board  the 
said  schooner  another  full  cargo  of  lawful  goods,  with  which 
the  said  Royal  Morse  immediately  proceeded  to  the  port  of 
Boston  aforesaid,  where  he  afterwards,  to  wit,  on  the  30th 
day  of  May  in  the  year  aforesaid,  arrived,  and  made  a  true 
delivery  of  the  said  homeward  carjgo  to  the  said  Daniel  P. 
Curtis,  or  his  agents. 

Seve/n^h  That  the  Libellant  has  always,  siijice  tha  making 


of  the  said  Charter-pfurty,  weU  aiid  truly  perfoniml  and 
kept  all  and  fiiiigular  the  cov^ianis  iaod  uiidextakmgs  <m  hi9 
party  aoeoiding  to  thd  said  Charter-party  to  be  peifimned 
aad  ke|>t ;  but  the  said  Daniel  P.  Cmtis  has  not  well  and 
truly  performed  and  kept  all  and  singular  the  covenants 
ami  undertakings,  on  his  part,  acooiding  to  the  said  CSiar- 
ter-party  to  be  performed  and  kept,  as  is  hereinafter  mQie 
particularly  propoimded. 

£igIUh.  That  iexL  days  after  the  delivery  of  the  said 
homeward  cargo  ai  Boston  as  aforesaid,  the  sum  of  091^ 
thousand  dollars  became  due  and  payable  from  the  said 
Daniel  P.  Curtis  to  the  Libellant,  according  to  the  said 
Charter-<i>arty  and  the  agreement  of  the  said  Daniel  P.  Cur- 
tis, as  is  alleged  in  the  third  article  of  this  Libel 

Ninth*  That  the  said  Daniel  P.  Curtis,  or  his  agent,  did 
uot  send  to  the  said  schooner,  in  the  port  of  Bosto<i  aforo^ 
said,  such  goods  as  he  thought  proper  to  ship^  and  receive 
the  same  at  the  port  of  Charleston  aforesaid,  and  send  to 
the  said  schooner  in  the  port  of  Charleston  aforesaid  such 
goods  as  he  thought  proper  to  ship,  and  receive  the  same 
from  the  said  schooner,  in  the  port  of  Boston  aforesaid, 
within  the  time  limited  for  those  purposes  in  the  said  Char- 
ter-party mentioned,  but  neglected  so  to  do,  and,  on  the 
contrary  thereof,  kept  and  detained  the  said  schooner  for 
the  space  of  fifteen  days,  over  and  above  the  time  limited 
for  this  purpose  and  contrary  to  the  form  and  effect  of  the 
said  Charter-party,  and  whereby,  and  according  to  the  said 
Charter-party,  the  further  sum  of  one  hundred  and  fifty 
dollars  has  accrued  due  to  the  Libellant. 

Tenth.  That  the  said  Daniel  P.  Curtis  has  not  paid  to 
the  Libellant  any  part  of  the  said  sum  of  one  thousand  doir 
laiB,  or  the  further  sum  of  one  hundred  and  fifty  doUax9> 
although  often  requested  thereto,  and  now  utterly  neglects 
and  refuses  so  to  do,  to  the  damage  of  the  said  Libetlant 
the  full  sum  of , 
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EleoerUK  That  all  and  singular  the  premises  are  true, 
and  within  the  Admiralty  and  Maritime  jurisdiction  of  this 
Honorable  Court ;  in  verilScation  whereof,  if  denied,  ^e 
Libellant  craves  leave  to  refer  to  the  depositions  and  other 
proofs  to  be  by  him  exhibited  in  this  cause. 

Wherepohe  the  Libellant  prays  that  process,  in  due 
form  of  law,  according  to  the  course  of  Courts  of  Admiralty 
and  of  this  Honorable  Court  in  causes  of  Admiralty  and 
-Maritime  jurisdiction,  may  issue  against  the  said  cargOj  and 
thai  the  said  Daniel  P.  Chirtis  and  ail  ether  persons  hofoing 
or  pretending  to  have  any  right,  tUle,  or  interest  in  the  said 
cargo  may  be  cited  to  appear  and  answer  upon  oath^  all 
and  singular  the  matters  so  articulately  propounded ;  and 
that  this  Honorable  Court  would  be  pleased  to  pronounce 
for  the  damages  aforesaid,  and  to  decree  such  other  relief 
to  the  Libellant,  as  shall  to  law  and  justice  appertain,  and 
also  to  condemn  the  said  cargo  and  the  said  Daniel  P, 
Curtis,  and  all  persons  intervening  for  their  interest  in  the 
said  cargo,  in  costs.* 

(Signed)  Solomon  Lincoln, 

Libeilant 
A  B;  Proctor. 

Massachusetts,  ss.      . 


Sworn  to  by  the  Libellant  before  me. 

Francis  Bassett,  Clerk, 


Cllarte^Partr  Aaaexed. 

This  Charter-Party  of  Affreightment,  indented,  made, 
and  fully  concluded  upon  this  first  day  of  April,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-four, 

1  In  legsrd  to  requiring  the  answer  to  be  on  oath,  see  ante,  p.  124. 

«  The  conclusion  of  the  Libel  will,  of  course,  vary  according  to  the  nature 
of  Uie  proceeding.  The  variation  that  has  already  been  given  will  be  ap- 
plicable to  the  present  Libel.    See  aiUe,  p.  449. 
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between  SolonK>n  Lioeoln  of  Boston  in  the  District  of  Mas* 
sachusetts,  merchant,  owner  of  the  good  Schooner  Zephyr, 
of  the  burthen  of  two  hundred  tcais,  or  thereabouts,  now 
lying  in  the  harbour  of  Boston  aforesaid,  whereof  Royal 
Morse  is  at  present  Master,  on  the  one  part,  and  Daniel  P. 
Cturtis,  of  Boston  aforesatd,  merchant,  on  the  other  port, 
WITNESSETH,  th^t  the  said  Solomon  Lincoln,  for  the  consi^ 
deration  hereafter  mentioned,  has  letten  to  freight  the  afore- 
said schooner,  with  the  appurtenances  to  her  belonging,  for 
a  voyage  to  be  made  by  the  said  Royal  Morse  from  BosIoq 
aforesaid  to  Charleston  in  the  State  of  South  Carolina,  and 
back  again  to  the  said  Boston,  where  she  is  to  be  discharged, 
(the  danger  of  the  seas  excepted :)  And  the  said  Solomon 
Lincoln  does  by  these  presents  covenant  and  agree  with  the 
said  Daniel  P.  Curtis  in  manner  following,  that  is  to  soff^ 
that  the  said  schooner  in  and  during  the  voyage  aforesaid, 
shall  be  tight,  staunch,  and  strong,  and  sufficiently  tackled 
and  apparelled  with  all  things  necessary  for  such  a  vessel 
and  voyage ;  and  that  it  shall  and  may  be  lawful  for  the 
said  Daniel  P.  Curtis,  his  agents  or  factors,  as  well  at 
Charleston  as  at  Boston,  to  load,  and  put  on  board  the  said 
schooner,  loading  of  such  goods  and  merchandise  as  they 
shall  think  proper,  contraband  goods  excepted. 

In  consideration  whereofj  the  said  Daniel  P.  Curtis  does 
by  these  presents  agree  with  the  said  Solomon  Lincoln,  well 
and  truly  to  pay,  or  cause  to  be  paid,  unto  him  the  said 
Solomon,  in  full  for  the  freight  or  hire  of  the  said  schooner 
and  appurtenances,  the  sum  of  one  thousand  dollars  in  ten 
days  after  her  return  to  the  port  of  Boston  aforesaid.  And 
the  said  Daniel  P.  Curtis  agrees  to  pay  the  charge  of  victual- 
ling and  manning  of  the  said  schooner,  and  all  port  charges 
and  pilotage  during  the  said  voyage,  and  to  deliver  the  said 
schooner,  on  her  return  to  the  port  of  Boston  aforesaid,  to 
the  owner  aforesaid,  or  to  his  order. 

And  it  is  hereby  covenanted  and  agreed  by  and  between 
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Ae  said  partki,  diaA  twenty  days  m  all  sImiU  be  aikmred 
for  the  loading  and  unloading  of  the  said  canoes  ait  the 
ports  of  Boston  and  Charleston,  to  conunence  at  Boston  on 
the  day  after  the  date  of  this  Charter-party ;  to  conunoiee 
at  Charleston  on  the  day  after  the  ss^id  Master  shall  be 
rttidy  to  make  dischaxge  of  his  cargo  to  be  landed  there, 
aad  notice  thereof  to  the  agent  of  the  said  Daniel  P.  Curtis ; 
to  commence  again  at  Charleston  on  the  day  <^  the  said 
schooner  being  ready  to  take  her  hcnneward  cargo ;  and  to 
ooauaence  again  at  Boston  <m  the  day  after  the  said  Master 
diall  be  ready  to  make  discharge  of  his  cai^  to  be  landed 
there ;  and  that  the  said  Daniel  P.  Cortis  shall  pay  to  thd 
said  Solomon  lincohi  tep  dollars  per  day  for  each  day  in 
which  the  said  schooner  shall  be  detained  over  and  above 
tbe  twenty  days  as  hereinbefore  stipulated. 

And  to  the  true  and  faithful  performance  of  all  and  sin- 
gular the  covenants,  payments,  and  agreements  afore-men- 
tioaed,  each  of  the  parties  aforenamed  lands  and  obliges 
himself,  his  executors  and  administrators,  in  the  penal  sum 
<rf  two  thousand  dollars,  firmly  by  these  presents. 

In  witness  whereof,  the  parties  aforesaid  have  hereunto 
interchangeably  set  their  hands  and  seals,  the  day  and  year 
above  written. 

(Signed)  Solomon  Lincoln,  (Seal.) 

Daniel  P.  Curtis,  (Seal.) 
Siffnedj  sealed^  and  delivered  in  presence  cf 

William  Pltmpton, 
Jam&6  B.  DoANi:. 


Claim  and  knsntt, 

[The  following  Answer  admits  tJie  Chaiter'^rrf,  aad  tbe  doe  perfocm* 
wee  by  theLibeUant  of  th^  covenants  on  his  part;  bat  alleges,  by  way  of 
defence,  payment  of  a  certain  sum,  which  was  received  by  the  Libellafit  in 
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Mldiiebaiife  of  all  his  elaifl|fr]tmdiertfaeCluueter*p«iy,  uid  alio  deaies^hi 
deUy  in  loading  and  nnloading  of  the  caigp,  as  is  alleged  in  the  Libel,  and 
the  consequent  claim  for  demurrage  thereon.  For  pleas  at  the  Common 
Iiaw,  setting  up  the  same  defence,  see  3  ChiUy's  Plead.  1009.] 

UaiTBD  Statbc  or  Ambbioa,  Disteict  or  MAsaACBVsarrs,  cw* 

Tenxkj  18 — . 

To  the  Honorable  John  Davis,  Judge  of  the  Distrid  Court 
of  the  United  States  within  and  for  the  District  of  Massa^- 
chtisetts. 

And  now  Daniel  P.  Curtis,  of  Boston,  in  the  District  afore- 
said, merchant,  intervening  for  his  interest  in  the  cargo 
lately  laden  on  board  the  Schooner  Zephyr j  and  also  for 
himself  appears  before  this  Honorable  Court,  and  for 
Answer  to  the  Libel  and  Complaint  of  Solomon  Lincoln, 
of  Boston  aforesaid,  merchant,  against  the  said  cargo, 
and  against  him  the  said  Daniel  P.  Curtis,  and  also 
against  all  persons  intervening  for  their  interest  in  the 
said  cargo^  alleges  and  articulately  propounds  as  fol- 
lows: 

First  That  the  Respondent  is  the  true  and  lawful  owner 
of  the  said  cargo,  lately  laden  on  board  the  schooner  Zephyr 
aforesaid,  and  that  it  was  laden  on  board  the  said  schooner 
at  the  port  of  Charleston,  on  or  about  the  14th  day  of  May, 
1834,  and  carried  therein  to  the  port  of  Boston,  where  it 
arrived  on  or  about  the  30th  day  of  May,  in  the  year  afore- 
said, and  was  then  delivered  to  Charles  B.  Pratt,  an  agent 
of  the  Respondent,  as  is  alleged  in  the  sixth  article  of  the 
Libel  aforesaid. 

Second,  And  the  Respondent,  admitting  the  several  mat- 
ters in  the  first,  second,  third,  fourth,  fifth,  sixth  and  seventh 
articles  of  the  Libel  aforesaid  to  be  true  as  therein  alleged, 
further  alleges  and  propounds,  that  he  the  Respondent,  be- 

1  For  the  proper  variations  of  this  oamnie&GemeBt  to  meet  difi^sent  cases, 
see  anUt  p.  450. 
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fore  the  day  of  the  date  of  the  Libei  aforesaid,  to  yntj  on 

the  20th  day  of ,  1835,  paid  to  the  Libellant  the  sum 

of  eight  hundred  dollars  in  full  satisfaction  and  discharge 
of  the  said  sum  of  one  thousand  dollars,  falsely  alleged  in 
the  tenth  article  of  the  Libel  aforesaid  to  be  entirely  unpaid, 
and  of  all  damages  by  the  Libellant  sustained,  by  reason  of 
the  non-payment  thereof,  which  said  sum  the  Libellant  then 
and  there  accepted  in  full  satisfaction  and  discharge  of  the 
said  sum  of  one  thousand  dollars,  and  of  all  moneys  ac* 
cruing  due  under  the  said  Charter-party. 

TTiird.  Also,  that  the  Respondent  or  his  agent  did  send 
to  the  said  schooner,  in  the  respective  ports  of  Boston  and 
Charleston  aforesaid,  such  goods  as  he  thought  proper  to 
ship,  and  the  same  from  her  received,  in  the  ports  afore- 
said, within  the  time  limited  for  those  purposes  in  the  said 
Charter-party  mentioned,  and  did  not  keep  the  said  schoon- 
er any  time  over  and  above  the  time  limited  for  the  purpose, 
last  aforesaid ;  and  that  he  is  not,  therefore,  liable  in  the 
further  sum  of  one  hundred  and  fifty  dollars,  as  is  falsely 
alleged  in  the  ninth  article  of  the  Libel  aforesaid. 

Fourth.  That  all  and  singular  the  premises  are  true ;  in 
verification  whereof,  if  denied,  the  Respondent  craves  leave 
to  refer  to  the  depositions  and  other  proofs  to  be  by  him  ex- 
hibited in  this  cause. 

Wherefore  the  Respondent  prays  that  this  Honorable 

Court  would  be  pleased  to  pronounce  against  the  Libel 

aforesaid,  and  to  decree  restitution  of  the  said  cargo  to  the 

Respondent,^  and  to  condemn  the  Libellant  in  costs,  and 

otherwise  right  and  justice  to  administer  in  the  premises. 

(Signed,)  Daniel  P.  Cuktis, 

Respondent, 
C  D,  Proctor. 


» In  regard  to  tlie  iOBertion  of  this  clause,  see  anA?,  p.  481. 
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DiSTRTCT   OP   MASSACHITSfiTTS,  88.      j  18 — '. 

Sworn  to  by  the  Respondent  before  me. 

Francis  Bassett,  CHerk 


No.  12. 
libel  in  a  GauM  ef  Pilotage,  with  a  Claim  and  Answer. 

[The  following  Libel  and  Answer  are  founded  upon  the  facts  which  ap- 
pear in  the  Report  of  the  case  of  The  Schooner  Anne,  (1  Mason  R.  508). 
The  pilotage  services  were  not  performed  by  a  regular  Pilot,  but  by  a 
mariner  taken  on  board  the  Schooner  Anne  from  a  fishing  vessel,  which 
the  fell  in  with  while  still  at  sea.  Since  the  above  case  arose,  the  Xio- 
gislature  of  Massachusetts  {Revised  StatiUes,  chap.  32,  S  23,)  have  pro- 
hibited any  Pilot,  not  having  a  branch  or  commission  as  a  Pilot,  or 
Pilot's  apprentice,  for  the  harbour  of  Bost<m,  from  undertaking  to  Pilot 
into  or  out  of  the  said  harbour  any  vessel,  except  fishing  vessels  and 
others  engaged  in  the  coasting  trade.  Since  this  enactment,  the  services, 
which  are  set  forth  in  the  following  Libel,  would  not  form  any  ground  in 
the  State  of  Massachusetts  for  a  suit  of  pilotage ;  though  they  might,  per- 
haps, be  entertained  in  a  claim  for  salvage.  Indeed  they  are  so  much  of  tlife 
nature  of  salvage  services,  that  it  would  not  be  improper  in  the  following 
Libel  to  insert  an  article  claiming  extraordinary  compensation  on  this 
ground.  A  Pilot  is  not  precluded  from  instituting  a  suit  for  salvage,  as 
well  as  pilotage,  even  though  the  services  were  performed  while  aboard  the 
ship  as  Pilot.  (T%£  Schooner  EmuUmSj  I  Sumnejf  R.  207;  Hobart  et4d.  V. 
Dorgan  ei  al.,  10  Peters  S.  C.  R.  108.)  The  Pilot,  like  the  mariner,  may 
proceed  against  the  ship  in  rem,  or  against  the  owners  or  master  j  or  against 
all  three.] 

United  States  of  America,  District  of  Massachusetts,  ss. 

Terra,  18—. 

To  the  HanorcMe  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  within  and  for  the  District  of 
Massac/iusetts, 

The  Libel  and  Complaint  of  Josiah  Hodges,  of  Boston,  in 
the  District  aforesaid,  late  mariner  on  board  the  Schooner 
Reindeer,  against  the  Schooner  Anne  {whereof  William 
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PaunoB  now  w  er  kUe  wa»  MasSmr)^  her  iaddey  opparAy 
and  fumHure^  and  (Mffoinsi  the  said  WiUiaim  Potmc^  of 
Cork  in  Irekmdy  in  the  kingdom  of  CfrecU  Britain,  and 
also  against  all  persons  lawfully  intervening  for  their 
interest  in  the  said  schoaaeTr^  in  a  cause  of  Pilotage,  ciyil 
and  maritime.  And  thereupon  the  said  Josiah  Hodges 
alleges  and  articulately  propounds  as  follows : 

Pirst.  That  the  Libellant,  being  a  mariner  on  board  the 
said  Sobooner  R^ndeer,  a  smaH  fishing,  vessel,  belonging 
to  the  port  of  Boston  aforesaid,  on  or  about  the  10th  day  of 
July,  1818,  on  or  near  a  place  called  BrowrHs  Bank,  on  the 
high  seas,  and  within  the  ebb  and  flow  of  the  tide  and 
within  the  Admiralty  and  Maritime  jurisdiction  of  this 
Honorable  Court,  encoimtered  and  fell  in  with  the  said 
Schooner  Anne,  whereof  William  Pounce  then  was  the 
Master ;  and  the  LibeUaot,  then  and  thexe,  at  the  spedai 
imtance-  and  request  of  the  said  William  Pounce,  undertook 
to  pilot  the  said  SchooiTer  Anne  from  the  said  Brown's  Bank 
to  Philadelphia,  or  New  York,  or  Boston,  all  three  being 
ports  in  the  United  Stales  of  America,  as  should  be  deen]»d 
most  expedient  for  the  safety  and  convenience  of  the  said 
Schooner  Anne  and  for  the  Master  and  crew  thereof,  the  said 
William  Pounce,  then  and  there,  promising  to  pay  him,  the 
Libellant,  a  reasons^ble  compensation  therefor. 

Second.  That  the  Libellant  in  the  due  performance  of  his 
undertaking  aforesaid,  immediately  assumed  the  manage- 
ment and  navigation  of  the  said  Schooner  Anne,  and 
exerted  himself  as  pilot,  very  much  for  the  good  of  the  said 
Schooner,  and  of  the  persons  on  board  the  same,  for  the 
qpace  of  eight  days,  and  safely  conducted  her  iii^  the  ptxrt 
<^  Boston  aforesaid. 

Third  That  the  services  aforesaid  wcto  highly  impor- 
tant and  valuable,  and  that  the  said  William  Pounce  or  the 

1  For  the  proper  variations  of  this  commencement  in  order  to  meet  other 
^ases,  see  oTttef  -pp.  447, 4^ 
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owners  of  the  said  schooner  oii^ht  to  have  paid  the  Libel- 
lant  one  hundred  doUars,  as  a  reasonable  compensation 
therefor,  yet,  though  often  requested,  neither  the  said 
William  Pounce  nor  the  owners  of  the  said  schooner  have 
paid  the  said  sum  or  any  part  thereof,  but  utterly  refuse  so 
to  do,  to  the  damage  of  the  LibeHant  the  fall  smn  of . 

Fourth.  That  all  and  singular  the  premises  are  true,  and 
within  the  Admiralty  and  Maritime  jurisdiction  of  thi9 
Honorable  Court;  in  verification  whereof,  if  denied,  the 
LibeHant  craves  leave  to  refer  to  the  depositions  and  other 
proofs  to  be  by  him  exhibited  in  this  cause. 

Wherefore  the  Libellant  prays,  that  process,  in  due 
form  of  law,  according  to  the  course  of  Courts  of  Admiralty 
and  of  this  Honorable  Court  in  cases  of  Admiralty  and 
Maritime  jurisdiction,  may  issue  cLgainst  ike  Schooner  Atme^ 
her  tackle^  apparel^  caid  furniture,  wheresoever  the  same^ 
shall  be  found,  a/nd  that  the  said  William  Pouncey  and  aU 
p^sons  having  or  pretending  to  have  any  right,  title,  or  ^ 
interest  in  the  said  schooner^  may  be  cited  to  appear  and 
answer  upon  oath  all  and  singular  the  matters  so  articu- 
lately propounded,^  and  that  this  Honorable  Court  would 
be  pleased  to  pronounce  for  the  damages  aforesaid,  and  to 
decree  such  other  relief  to  the  Libellant  as  shall  to  law  and 
justice  appertain,  and  also  to  condemn  the  said  schooner,  her 
teuJcle,  apparel,  and  furniture,  and  the  said  William  Pounce 
and  all  persons  intervening  for  their  interest  in  the  said 

schooner,  in  costs.' 

(Signed)  Joshua  Hodges, 

A  B,  Proctor.  Libellant, 

Massachusetts,  ss,    — . 


Sworn  to  by  the  Libollant  before  me. 

JoHN.W.  Davis,  Clerk. 

1  In  regard  to  requiring  the  answer  to  be  on  oath,  see  aTUe^p.  124. 

«  The  conclusion  of  the  Libel  will  of  course  vary  according  to  the  nature 
of  the  proceeding.  The  variation  that  has  been  already  given  will  be  appU- 
cable  to  the  present  Libel.    See  amte^  p.  449. 
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Claim  and  Answer. 


[The  following  Claim  and  Answer  were  interposed  bj  the  British  Consul 
for  the  owners  of  the  Szhooner  Anne.  (See  T/i£  Sckooricr  Anne,  1  Mason  R. 
506;  also  ante,  p.  517.)    An  Answer  should  also  he  given  in  by  the  Master.] 

Ukited  States  of  Amebica,  District  of  Mabsacbusstts,  as. 

Tenn,  18—. 

To  the  Honorable  John  Davis,  Judge  of  the  Distfict  Court 
of  the  United  StcUes  within  and  for  the  District  of  Metsaa- 
chfisetts. 

And  now  William  C  McCormick  and  Patrick  Riley,  of  Cork 
in  Ireland,  in  the  Kingdom  of  Great  Britain,  merchants 
by  George  Manners,  the'  Consul  of  his  Britannic  Majesty 
.within  and  for  the  State  and  District  aforesaid,  interven- 
ing for  their  interest  in  the  schooner  Anne,  appear  before 
this  Honorable  Court,  and  for  Answer  to  the  Libel  and 
Complaint  of  Josiah  Hodges  of  Boston  aforesaid,  late 
mariner  on  board  the  Schooner  Reindeer,  against  the 
Schooner  Anne,  her  tackle,  apparel,  and  furniture,  and 
against  William  Pounce  of  Cork  in  Ireland  in  the  king- 
dom of  Great  Britain,  and  also  against  all  persons  law- 
fully intervening  for  their  ittterest  in  the  said  schooner,^ 
allege  and  articulately  propound  as  follows : 

First,  That  the  Respondents  are  the  true  and  lawful 
owners  of  the  said  Schooner  Anne,  a  vessel  of  two  hundred 
tons  or  thereabouts,  now  lying  in  the  port  of  Boston  in  the 
District  aforesaid,  whereof  Jonathan  Lincoln  how  is  and 
late  was  Master,  and  not  William  Pounce,  as  is  falsely  al- 
leged in  the  Libel  aforesaid. 

Second.  That  the  Respondents  admit,  that  the  pilotage 
service,  in  the  said  Libel  alleged,  was  performed  by  the 
Libellant,  as  in  the  said  Libel  is  alleged  ;  but  they  further 
allege  and  propound,  that  they  are  not  liable  therefor,  the 

1  For  the  proper  variations  of  this  commencement,  in  order  to  meet  other 
cases,  see  ante^  p.  450. 
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said  service  not  being  rendered  on  the  credit  of  the  said 
schooner,  or  of  them  as  owners,  but  solely  on  the  personal 
credit  of  certain  individuals  then  on  board  the  same,  as  is 
hereinafter  j)articularly  propounded. 

Third.  That  the  said  Schooner  Anne  was  chartered  at 
some  time  in  the  month  of  June,  1818,  at  Cork,  aforesaid, 
to  proceed  from  thence  to  Quebec,  in  the  Province  of  JiOwer 
Canada,  with  passengers,  and  on  the  10th  of  the  month  of 
June  aforesaid  sailed  from  Cork  aforesaid,  with  upwards  of 
sixty  passengers  on  board,  ostensibly  destined  for  Quebec 
aforesaid ;  that,  after  the  said  schooner  had  been  out  for  some 
time,  the  passengers  therein  required  of  the  said  Jonathan 
Lincoln,  Master  as  aforesaid,  to  carry  them  either  to  New 
York  or  to  Philadelphia,  both  being  ports  in  the  United 
States  of  America,  and  not  to  Quebec,  alleging  that  they- 
had  cocitracted  to  be  landed  at  one  of  these  ports  ;  and  that 
the  said  passengers,  on  the  refusal  of  the  Master  to  comply 
with  their  requisition  as  aforesaid,  on  the  17th  day  of  Au- 
gust in  the  year  aforesaid,  rose  upon  him  the  said  Master, 
and,  with  great  force  and  violence  and  threats,  drove  him 
down  into  the  eabin  of  the  said  schooner,  and  there  forcibly 
detafned  him,  and  placed  William  Pounce,  the  mate  of  the 
said  schooner,  in  the  command  of  the  same,  the  said  Wil- 
liam Pounce  first  having  been  compelled  by  the  said  pas- 
sengers to  take  an  oath,  that  he  would  carry  the  said 
schooner  into  one  of  the  ports  above  mentioned,  or  into  the 
port  of  Boston  aforesaid. 

Fourth.  That  very  soon  after  the  mutiny  by  the  passen- 
gers, in  the  next  preceding  article  alleged,  the  said  schoon- 
er began  to  fall  short  of  provisions,  and  the  passengers 
aforesaid  were  reduced  to  a  very  small  allowance  for  many 
days,  and  suffered  great  anxiety  for  fear  of  starvation, 
which  continued  until  they  encountered  and  fell  in  with 
the  Schooner  Reindeer,  as  is  alleged  in  the  first  article  of 
the  1A\^  aforesaid,  the  said  schooner  being  a  small  lushing 

34 


S22  APPENDIIC. 

vessel  then  on  a  cruise  for  the  purpose  of  taking  fish  ;  that, 
the  said  passengers  obtained  from  the  said  Schooner  Rein- 
deer a  supply  of  provisions,  and  also  engaged  one  of  the 
crew  thereof,  being  the  present  Libellant,  to  navigate  and 
conduct  the  said  Schooner  Anne,  as  pilot,  into  the  port  of 
Boston  aforesaid. 

Fyih.  That  the  Libellant  came  on  board  the  said 
Schooner  Anne  and  undertook  to  navigate  and  conduct  her, 
as  pilot,  as  aforesaid,  at  the  special  instance  and  request  of 
WilUam  Poimce,  the  mate,  and  the  passengers  aforesaid, 
who  then  had,  and  ever  since  the  mutiny  aforesaid  had 
kept,  the  command  of  the  said  schooner ;  and  that  the  Li- 
bellant made  his  contract  for  pilotage  with  them,  the  said 
William  Pounce  and  the  passengers  aforesaid,  and  not  with 
the  said  Jonathan  Lincoln,  the  lawful  Master  of  the  said 
schooner. 

Sixth,  That  the  said  William  Pounce  and  the  passen- 
gers aforesaid  had  no  authority  to  bind  the  said  schooner, 
or  the  owners  thereof;  and  that  the  said  contract  was  en- 
tered into  on  the  personal  credit  of  the  said  William  Pounce 
and  of  the  passengers  aforesaid,  and  not  on  the  credit  of 
the  said  schooner,  or  of  the  owners  thereof;  and  that  the 
Respondents  are  not  liable  for  the  compensation  to  the  Li- 
bellant promised  by  the  said  William  Pounce  and  the  pas- 
sengers aforesaid,  or  for  any  part  thereof. 

Seventh.  That  all  and  singular  the  premises  are  true  ;  in 
verification  whereof,  if  denied,  the  Respondents  crave  leave 
to  refer  to  the  depositions  and  other  proofs  to  be  by  them 
exhibited  in  this  cause. 

Wherefore  the  Respondents  pray  that  this  .Honorable 
Coiurt  would  be  pleased  to  pronounce  against  the  Libel 
aforesaid,  and  to  decree  a  restitution  of  the  said  schoofier  to 
the  Respondents^^  and  to  condemn  the  Libellant  in  costs, 

1  With  regard  to  the  insertion  of  this  clause,  see  owfe,  p.  481. 
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and  otherwise  right  and  justice  to  administer  in  the  prem- 
ises. 

(Signed)  William  C.  McCormick, 

by  his  Attorney  George  Manners, 

Patrick  Rilet, 
by  his  Attorney  George  Manners, 

Respondents. 
C  D,  Proctor. 

District  op  Massachusetts,  ss.    . 


Sworn  to  by  George  Manners,  Attorney  of  William  Mo- 
Cormick  and  Patrick  Riley,  according  to  the  best  of  his 
knowledge  and  belief,  before  me.* 

John  W.  Davis,  Clerk. 


>«^»-*» 


No.  13. 
Libel  in  a  Canse  of  Pilotage,  with  an  Answer. 

[The  following  Libel  is  by  a  regular  Pilot  of  the  harboor  of  Boston 
against  the  ship  and  the  master.  It  alleges  that  the  Libellant  was  duly  ap- 
pointed and  qualified  according  to  law  {Revised  Statutes  of  Massachusetts, 
chap.  32,  §  16  and  17) ;  and  that  he  offered  his  services  to  the  Master  of  the 
ship  before  the  ship  had  "passed  a  line  drawn  from  Harding's  Rocks  to  the 
Outer  Graves,  and  from  thence  to  Nahant  Head,''  the  line  specified  by  the 
Legislature  of  Massachusetts  (Revised  StahUes,  chap.  32,  §  7  and  24)  as  the 
limit,  outside  of  which  any  Branch  Pilot  is  authorized  and  directed  to  take 
charge  of  vessels  bound  into  the  harbour  of  Boston.  It  also  alleges  that  the 
services  performed  were  of  an  extraordinary  nature,  owing  to  a  severe  gale, 
so  that  the  Libellant  deserves  an  extra  compensation.  (See  arUe^  p.  517.) 
The  Answer  is  made  by  the  Master ^  and  it  denies  that  the  Libellant  board- 
ed the  ship  before  it  had  passed  the  line  above  mentioned,  and  that  the  ser- 
vices performed  were  of  an  extraordinary  nature ;  and  it  alleges,  that  the. 
Master  himself  wished  to  pilot  his  own  ship  into  the  harbour,  of  which  the 

1  An  agent,  or  attorney,  who  makes  claim  or  puts  in  an  answer,  should 
swear  according  to  his  knowledge  and  belief. 
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Ubellant  h^d  notice.    Besides  the  Answer  of  the  Master,  a  Claim  and 
•wer  should  be  interposed,  in  the  present  case,  by  the  owners  of  the  ship.] 

(JlTTTED   Stat£S    OF   AMERICA,   DISTRICT   OF  MaBSACBUSETTS,    88. 

Term,  18 — . 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  within  and  for  the  District  of  Massa- 
chusetts. 

The  Libel  and  Complaint  of  Jacob  Towne,  of  Boston  in 
the  District  aforesaid,  Pilot,  against  the  Brig  Rome 
{whereof  William  Bruce  now  is  or  late  was  Master)j  her 
tadcle^  apparel^  and  furniture^  and  against  the  said 
William  Bruce,  Mobster  as  aforesaid^  and  also  against 
mil  persons  lawfully  intervening  for  their  interest  in  the 
said  hrigj^  in  a  cause  of  Pilotage,  civil  and  maritime. 
And  thereupon  the  said  Jacob  Towne  alleges  and  articu- 
lately propounds  as  follows : 

First.  That  the  Libellant  is  now,  and  was  at  the  times 
hereinafter  mentioned,  a  pilot  for  the  harbour  of  Boston  afore- 
said, appointed  by  the  Commissioners  of  Pilots  for  the  har- 
bour aforesaid,  from  whom  he  has  received  a  branch  or 
warrant  for  the  due  execution  of  his  ofBlce ;  and  that  he  is 
now,  and  was  at  the  time  hereinafter  mentioned,  quahfied  ac- 
cording to  law  for  the  performance  of  the  duties  thereto  ap- 
pertaining. 

Second.  That,  on  the  16th  day  of  November,  1836,  about 
fifteen  miles  below  the  Boston  Light-House,  to  wit,  on  the 
high  seas,  and  within  the  ebb  and  flow  of  the  tide,  and 
within  the  Admiralty  and_  Maritime  jurisdiction  of  this 
Honorable  Court,  the  Libellant  boarded  the  brig  Rome  afore- 
said, (whereof  the  said  William  Bruce  then  was  Master,) 
the  said  brig  being  on  a  return  voyage  from  the  port  of  Ha- 
vana, in  the  Island  of  Cuba,  and  bound  into  the  harbour  of 

I  For  the  proper  rariations  of  this  commeneement  in  order  to  meet  difier* 
ent  cases,  see  aivbe,  pp.  447,  463. 


PBAC7IC4%.  FORMS.  SiK 

Boston  aforesaid,  and  not  having  passed  a  line  drawn  fnm 
Harding's  Rocks  to  the  Outer  Graves,  and  from  thence  to 
Nahant  Head ;  and  the  Libellant,  having  shown  the  Master 
of  the  said  brig  his  branch  or  warrant  as  pilot,  took  chargs 
oij  and  assumed  the  conduct  and  navigation  of  the  same,  into 
the  harbour  of  Boston  aforesaid. 

Third.  That  the  Libellant  exerted  himself  very  much 
for  the  space  of  two  days  in  piloting  the  said  brig,  during 
which  period  the  winds  were  strong  and  contrary,  and  at 
one  time  blew  such  a  gale  as  to  place  the  lives  of  all  on 
board  the  said  brig,  and  also  the  said  brig  itself,  in  immi* 
nent  jeopardy ;  that  the  Libellant,  through  his  great  care 
and  skill, 'and  his  intimate  knowledge,of  the  dangers  of  the 
harbour  of  Boston  aforesaid,  and  with  great  personal  labor, 
and  suflFering,  succeeded  in  conducting  the  said  brig  safdf 
to  one  of  the  wharves  of  the  said  harbour. 

Fourth,  That,  in  consideration  of  the  character  of  the 
Libellant,  and  of  the  services  in  the  two  next  preceding  ar- 
ticles alleged,  there  has  accrued  and  become  due  to  the  Li- 
bellant, from  the  owners  of  the  said  brig,  and  from  Ibe 
Master  thereof,  according  to  the  scale  of  fees  for  pilotage 
services  established  by  the  Governor  of  the  Commonwealth 
of  Massachusetts,  the  sum  of  fifty  dollars. 

Fifth.  And  the  Libellant  further  alleges  and  propoimds, 
that  the  extraordinary  services  by  him  rendered  to  the  said 
brig,  and  the  great  and  successful  exertions  made  by  him 
for  the  safety  of  the  said"  brig,  and  of  the  lives  of  all  on 
board,  entitle  him  to  have  and  demand  an  extra  compensli- 
tion  from  the  own,era  and  the  Master  thereof,  to  wit,  the  ftir- 
ther  sum  of  one  hundred  dollars. 

Sixth.  That  neither  the  said  William  Bruce,  Master  afore- 
said,.nor  the  owners  of  the  said  brig,  have  paid  the  Libel- 
lant either  of  the  said  sums,  or  any  part  thereof,  though 
often  requested  so  to  do ;  but,  on  the  other  hand,  utterly  te- 
fuse  to  pay  the  same ;  and  the  said  sums  now  remain  en- 
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tifely  unpaid,  to  the  damage  of  the  Libellant  the  fuU  sum 
of . 

Sevatih.  That  all  and  singular  the  premises  are  true,  and 
within  the  Admiralty  and  Maritime  jurisdiction  of  this  Hon- 
oiBble  Court ;  in  verificaticm  whereof,  if  denied,  the  LibeU 
lant  craves  leave  to  refer  to  the  depositions  and  other  proofs 
to  be  by  him  exhibited  in  this  cause. 

Wherefore  the  Libellant  prays,  that  process,  in  due  form 
of  law,  according  to  the  course  of  Courts  of  Admiralty  and 
of  this  Honorable  Court  in  causes  of  Admiralty  and 'Mari- 
time jurisdiction,  may  issue  against  the  said  brig,  her  tackle^ 
apparel,  and  furniture,  wheresoever  the  same  shall  be  found, 
and  also  against  the  said  William  Bruce,  Master  of  the 
same,  and  that  the  said  William  Bruce,  and  all  persons 
having  or  pretending  to  have  any  right,  title  or  interest  in 
the  said  brig,  may  be  cited  to  appear,  and  to  answer  upon 
oath^  all  and  singular  the  matters  so  articulately  propound- 
ed; and  that  this  Honorable  Court  would  be  pleased  to 
pronounce  for  the  damages  aforesaid,  and  for  such  other  re- 
lief to  the  Libellant  as  shall  to  law  and  justice  appertain, 
and  also  to  condemn  the  said  brig,  her  tackle,  apparel,  and 
furniture,  and  the  said  William^  Bruce  and  all  persons  in- 
tervening for  their  interest  in  the  said  brig^  in  costs. 

(Signed)  Jacob  Towne, 

LibeUant. 

A  B,  Proctor, 

Massachusetts,  ss.    — ,  18 — , 

Sworn  to  by  the  Libellant  before  me. 

Francis  Bassett,  Clerk, 


1  In  regard  to  requiring  the  answer  to  be  under  oath,  see  arUe^  p.  124. 

s  The  conclusion  of  the  Libel  will  of  course  vary  according  to  the  nature 
of  the  proceeding.  The  variation  that  has  been  already  ^iren,  {aaUe^  p.  449, ) 
will  be  applicable  to  the  present  LibeL 
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iBiwer. 

United  States  of  Ambbica,  Distbict  of  Massachusetts,  as. 

Term,  18—. 

To  the  Hon.  John  Davis,  Judge  of  the  District  Court  of 
the  United  States  within  and  for  tfie  District  of  Massa- 
chusetts. 

And  now  William  Bruce,  of  Boston,  in  the  District  afore- 
said, Master  of  the  Brig  Rome,  appears  before  this  Hon- 
orable Court,  and  for  Answer  to  the  Libel  and  Complaint 
of  Jacob  Towne,  of  Boston  aforesaid,  against  the  said 
brig  Rome,  her  tackle,  apparel,  and  furniture,  and  against 
the  said  William  Bruce,  and  also  against  all  persons  in- 
tervening for  their  interest  in  the  said  brig,^  alleges  and 
articulately  propounds  as  follows : 

First.  That  the  Respondent  now  is,  and  was  at  the  times 
alleged  in  the  second  article  of  the  Iiibel  aforesaid.  Master 
of  the  brig  Rome  aforesaid. 

*  Second.  And  the  Respondent,  admitting  that  the  Libellant 
is  now  and  was  a  pilot  for  the  harbour  of  Boston  aforesaid, 
duly  appointed  by  the  Commissioners  of  Pilots  for  the  har- 
bour aforesaid  ;  and  that  he  was  qualified  according  to  law 
for  the  performance  of  the  duties  of  pilot,  as  is  alleged  in 
the  first  article  of  the  Libel  aforesaid ;  and  also,  that  he 
boarded  the  said  brig  and  took  charge  of  the  same  in  the 
manner  hereinafter  mentioned,  and  not  otherwise ;  never- 
theless, in  further  defence  to  the  Libel  aforesaid,  alleges  and 
propounds  as  follows. 

Third.  That  the  said  brig  Rome,  being  on  a  return  voy- 
age from  the  port  of  Havana  in  the  Island  of  Cuba,  and  bound 
into  the  harbour  of  Boston  aforesaid,  was  boarded  on  the  16th 
day  of  November,  1835,  by  the  Libellant,  at  a  place  a  few 

1  For  the  proper  vari^ttions  of  this  commencement  to  meet  other  cases,  see 
anUy  p.  450. 


miles  below  the  Boston  Li^t^House,  and  some  time  after 
the  said  brig  had  passed  a  Une  drawn  from  Harding's  Rocks 
to  the  Outer  Graves,  and  frcnn  thei^c^  to  Nahant  Hea^^  and 
not  before  the  said  brig  had  passed  the  line  aforesaid,  as  is 
falsely  alleged  in  the  second  article  of  the  Libel  aforesaid. 

Fourth.  That  the  Respondent  was  desirous,  and,  accord-  * 
ing  to  law,  was  at  liberty  to  pilot  his  own  vessel  into  the  har- 
bour of  Boston  aforesaid,  no  Boston  branch  pilot  having  of- 
fered his  services  to  the  Respondent  before  the  said  brig  had 
passed  the  line  in  the  next  preceding  article  mentioned ;  of 
all  which  the  Libellant  had  notice  as  soon  as  he  boarded  the 
said  brig ;  and  that  the  services  of  the  Libellant  were  rendered 
without  any  request  from  the  Respondent,  and  contrary  to  his 
wishes,  as  fully  expressed  at  the  time,  to  him,  the  Libellant. 

Fifth.  That  the  Libellant,  contrary  to  the  express  wishes 
of  the  Respondent  as  aforesaid,  took  charge  of,  and  assumed 
the  conduct  and  navigation  of  the  said  brig,  and-  continued 
on  board  the  same  for  the  space  of  two  days,  and  finally  con- 
ducted her  to  one  of  the  wharves  of  the  harbour  of  Boston 
aforesaid,  as  is  alleged  in  the  third  article  of  the  Libel  afore- 
said, during  all  which  time  the  Libellant  discharged  the  or- 
dinary duties  of  a  pilot,  and  the  weather  was  and  continued 
exceedingly  mild  and  moderate. 

"  Sixth.  That  the  Libellant  did  not  exert  himself  beyond 
the  ordinary  exertions  of  pilots  in  the  discharge  of  their  duties, 
for  the  spacQ  Df  two  days  as  aforesaid ;  that  the  winds,  dur- 
ing the  said  period,  were  not  strong  and  contrary,  and  did 
not  blow  such  a  gale  as  to  place  the  lives  of  all  on  board  the 
said  brigj  and  also  the  said  brig  itself,  in  imminent  jeopardy ; 
that  no  extraordinary  danger  was  encountered  by  the  said 
brig  in  coming  up  the  harbour  of  Boston  aforesaid,  and  that 
no  extraordinary  care  or  skill  was  required  by  the  situation 
of  the  said  brig,  or  actually  exercised  by  the  Libellant ;  and 
that  he  was  not  put  to  any  great  personal  labor  and  suffer- 
ing, in  piloting  her  to  one  of  the  wharves  of  the  said  harbour ; 


all  of  which  is  falsely  alleged  to  the  contrary  in  the  third 
article  of  the  Libel  aforesaid. 

Seventh.  That  in  consideration  of  the  premises,  there  has 
not  accrued  or  became  due  to  the  Libellant,  from  the  Respofi- 
dent  any  sum  or  sums  of  money,  although  it  is  falsely  al- 
leged to  the  contrary  in  the  fourth  and  fifth  articles  of  the 
Libel  aforesaid  ;  nor  has  the  Libellant  suffered  any  damage 
because  the  Respondent  has  refused  to  pay  the  sums  in  the 
Libel  aforesaid  mentioned,  as  is  fakely  alleged  in  the  sixth 
article  of  the  said  Libel. 

EUgfUlu  That  all  and  singularthe  premises  are  true ;  ia 
verification  whereof,  if  denied,  the  Respondent  craves  leave 
to  refer  to  the  depositions  and  other  proofs  to  be  by  him  ex- 
hibited in  this  cause. 

Wherefore  the  Respondent  prays  that  this  Honorable 
Court  would  btf"pleased  to  pronounce  against  the  Libel  afore- 
said, and  to  condemn  the  Libellant  in  costs,  and  otherwise 
right  and  justice  to  administer  in  the  premi'ses. 

(Signed)  William  Bruce, 

Respondent 
O  D,  Proctor, ' 

Massachusetts,  ss.     


Sworn  to  by  the  Respondent  before  me. 

Francis  Bassett,  Clerk, 


No.  14. 
libel  in  a  Cause  Df  Salra^e,  with  a  Claim  and  Answer. 

[The  following  libel  is  brought  by  the  owners  and  Masters  of  two  fishiag 
smacks,  and  their  respective  crews,  for  salvage;  and  it  proceeds  in  rem 
against  the  ship  and  cargo.  Salvage  proceedings  may,  however,  as  well  be 
by  process  in  pentmam  as  in  rem.    (  T%e  Schooner  Boston  and  Cwgo^  1  Siu»> 


190  APPBlfBIX. 

ner  R.  399-341 ;  The  Hope,  3  Rob.  R.  215;  Tis  Trdawmof,  3  Rob.  R.  $16, 
mUe.)  Where  the  libel  is  in  behalf  of  the  crew,  it  will  be  sufficient  if,  with- 
out mTntioning  individually  the  name  of  each  one,  it  makes  them  a  party 
by  a  description  of  their  character,  as  is  done  in  the  following  example. 
{The  Sckooner  BatUm  aaU  Cargo^  1  Samner  R.  399.)] 

United  States  of  Amebica,  Distbict  of  Massachusetts,  ss. 

Term,  18—. 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  within  and  for  the  District  of  Mas- 
sachusetts. 

The  Libel  and  Complaint  of  Edward  Scott,  of  Plymouth  in 
the  District  aforesaid,  Master  and  owner  of  the  fishing 
smack  called  The  Pink,  and  of  John  Rogers,  of  Scituate 
in  the  District  aforesaid,  the  Master  and  owner  of  the  fish- 
ing smack  called  The  Swift,  and  of  the  respective  crews 
of  the  said  smacks,  against  the  Ship  Ruffqrd  {whereof 
George  ToUwin  now  is  or  late  was  Master),  her  tackle,  ap- 
parel, and  furniture,  and  all  and  singular  the  goods,  wares, 
and  merchandises  now  or  late  on  board  the  said  ship,^  in  a 
cause  of  Salvage,  civil  and  maritime.  And  thereupon  the 
said  Edward  Scott,  John  Rogers,  and  the  respective  crews 
of  the  smacks  aforesaid,  allege  and  articulately  propound 
as  follows : 

Pirst,  That  on  Saturday  the  23d  day  of  January  last,  the 
said  smack  called  The  Pink,  of  the  burthen  of  thirty-seven 
tons,  or  thereabouts,  (whereof  the  said  Edward  Scott  was 
Master  and  owner)  sailed  from  Plymouth  aforesaid  on  a  fish- 
ing voyage,  and  that  the  said  smack  was  manned  with  a  crew 
of  nine  men,  exclusive  of  the  said  Edward  Scott,  and  fully 
and  completely  equipped  and  set  f9rth  for  the  said  voyage. 
And  that  on  Sunday  the  24th  day  of  the  said  month  of  Jan- 
uary, the  said  smack  called  The  Swift,  of  the  burthen  of  fifty 
tons,  or  thereabouts,  (whereof  the  said  John  Rogers 'was  Mas- 

&  For  the  proper  variations  of  this  commencement  in  order  to  meet  differ- 
eftt  cases,  see  ante,  pp.  447,  463. 
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ter  and  owner,)  sailed  from  Scituate  aforesaid  on  a  fishing 
voyage ;  and  that  the  said  smack  last  mentioned  was  likewise 
manned  with  a  crew  of  nine  men,  exclusive  of  the  said  John 
Rogers,  and  fully  and  completely  equipped  and  set  forth  for 
such  voyage. 

Second.  That,  between  ten  and  eleven  o'clock  in  the  fore- 
noon of  the  following  Wednesday,  to  wit,  the  27th  day  of 
January  (it  blowing  hard  and  the  sea  running  high),  the  said 
two  fishing  smacks  were  in  company  together,  in  the  prose^ 
cution  of  their  aforesaid  voyages,  when  the  said  Edward 
Scottand  John  Rogers,  and  their  respective  mariners,  descried 

a  ship  in  distress  upon  the sands ;  and  that  both  the 

said  smacks  made  for  the  said  ship  in  distress,  and  in  about 
an  hour  afterwards  were  brought  up  near  to  her,  in  order  to 
render  to  her  every  possible  assistance ;  for  which  purpose 
the  boats  of  the  said  two.  smacks  were  thereupon  hoisted  out, 
and  the  said  Edward^  Scott,  with  four  of  his  crew,  and  the 
said  John  Rogers,  with  four  of  his  crew,  immediately^  pro- 
ceeded therein  to,  and  got  on  board  of,  the  said  ship,  and 
which  they  found  to  be  the  Rufibrd  of  Boston  in  the  District 
aforesaid,  of  the  burthen  of  two  hundred  and  fifty  tons,  or 
thereabouts,  (whereof  George  ToUwin  was  Master,)  havii^ 
on  board  a  crew  of  about  thirteen  men  and  two  ladies  pas- 
sengers, and  laden  v(}\h  a  valuable  cargo  of  tallow,  flax,  and 
other  merchandise,  bound  from  St.  Petersburgh  to  Boston 
aforesaid,  being  the  very  ship  proceeded  against  in  this 
cause. 

Third.  That  the  said  ship,  the  Rufford,  was  then  in  a 
very  dangerous  situation,  and  in  great  hazard  of  being  lost, 
and  that  the  said  George  ToUwin,  the  Master,  begged  or 
requested  the  aforesaid  Edward  Scott  and  John  Rogers, 
that  they,  with  their  smacks  and  crews,  would  assist  and 
preserve  the  said  ship  and  cargo,  or  to  that  effect ;  and  that 
the  said  ship  and  cargo  were  thereupon  put  under  the  care 
of  them  the  said  Edward  Scott  and  John  Rogers,  who,  with 


their  men,  immediately  set  about  using  their  best  endea* 
irours  to  preserve  the  same. 

Fourth.  That  the  said  Edward  Scott  and  John  Rogers, 
having  caused  the  boats  belonging  to  their  respective 
smacks,  and  also  two  boats  belonging  to  the  Rufford,  to  be 
made  fast  to  the  said  ship,  and  having  cleared  the  decks 
and  set  the  sails  of  the  said  ship,  in  order,  if  possible,  to 
force  her  off  the  said  sand,  they  waited  until  about  seven 
o^clock  in  the  evening  of  the  said  27th  day  of  January, 
when,  with  the  help  of  the  tide,  they  got  the  said  ship  off 
the  said  sand,  and  brought  her  up  to  anchor  in  a  fair  chan* 
nel ;  but,  there  being  a  great  deal  of  sea,  the  said  ship's  long- 
boat was  thereby  stove. 

Pifth.  That  the  said  ship  rode  at  anchor  the  whole  ebb 
with  the  wind  blowing  hard,  and  varying  from  the  WNW. 
to  WSW. ;  but  that,  the  said  ship  making  much  water,  the 
pumps  on  board  thereof  were  obliged  to  be  kept  constantly 
going,  in  order  to  keep  her  from  sinking ;  that  the  people 
belonging  to  the  said  smacks,  as  well  as  the  crew  of  the 
said  ship,  being  all  thereby  much  fatigued,  and  the  wind 
blowing  fresh,  and  the  said  ship  and  cargo  then  still  being 
m  great  danger  of  sinking,  it  was  thought  advisable  to  en- 

favour  to  get  the  same  into  the  harbour  of ,  that 

being  the  nearest  port  of  safety ;  and  that  accordingly  about 
six  o'clock  of  the  following  morning,  being  Thursday  the 
88th  day  of  January,  the  said  Bdwaid  Scott  and  Jciin 
Rogers  hove  in  the  said  ship,  and,  with  much  difficulty  and 
danger,  about  seven  o'clock  in  the  evening  of  the  same  day, 
got  her  into  the  harbour  aforesaid,  and  there  brought  her  to 
an  anchor,  it  being  too  dangerous  to  attempt  getting  her  on 
^ore  that  night,  the  weather  being  thick  and  blowing  hard. 

^Sirth,  That,  during  the  night  of  the  28th  day  of  January 
afoi)esaid,  it  blew  a  violent  gale  of  wind,  which  continuing 
until  the  morning  of  Saturday  the  30th  day  of  January 
aforesaid,  the  said  Edward  Scott  and  John  Rogers  were 
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obliged  to  keep  the  pumps  constantly  going,  in  order  to  save 
the  said  ship  from  sinking ;  but  that  about  eight  o'clock  in 
the  morning  of  the  said  Saturday  the  30th  day^of  January 
aforesaid,  the  wind  being  abated,  and  the  tide  answering 
to  put  the  said  ship  on  shore,  they  got  up  her  anchor  and 
laid  her  on  shore,  the  said  Edward  Scott  and  John  Rogers 
with  their  men  continuing  however  on  board  the  said  ship^ 
and  further  assisting  until  the  night  of  the  next  day,  being 
Sunday  the  31st  day  of  January  aforesaid,  when  they  left 
her  on  shore  in  safety ;  having  previously,  to  wit,  in  the 
morning  of  the  day  last  mentioned,  returned  on  board  the 
said  ship  the  goods  which  it  had  been  necessary  to  take 
out  in  order  to  lighten  her  as  aforesaid. 

Seventh.  That  from  the  time  of  the  said  smacks  going  to 
the  assistance  of  the  said  ship  Rufford  on  the  said  27th  day 
of  January  last,  to  the  time  of  her  being  laid  on  shore  at 

the  {)ort  of  in  safety  on  the  30th  day  of  the  same 

month,  as  mentioned  in  the  next  preceding  article,  the  said 
smacks  were  constantly  attending  the  said  ship,  the  leaky 
condition  whereof  made  it  absolutely  necessary  to  keep  her 
pumps  constantly  going,  by  reason  of  the  scarf  or  box  of 
her  keel  and  stem  being  open  an  inch  (and  which  the  party 
proponent  doth  allege  could  not  be  stopped,  until  the  ship 

was  laid  on  shore  at  the  port  of  );  and  that  the 

Masters  and  crews  of  the  said  smacks  used  their  utmost  en- 
deavours in  preserving  the  said  ship  and  cargo,  and  the 
lives  of  the  crew  of  the  same ;  and  that,  in  attending  to  the 
preservation  of  the  said  ship  and  cargo,  the  Masters  and 
crews  of  the  said  smacks  ran  great  risk,  not  only  of  their 
own  lives,  but  also  of  the  loss  of  their  respective  smacks, 
for  that,  in  case  a  storm  had  arisen  before  the  said  ship's 

arrival  in  the  harbour  of — ,  neither  of  the  said  smacks 

had  sufficient  hands  left  on  board  to  manage  them  (the 
prime  hands  belonging  to  the  smacks  being  all  employed  on 
board  the  Rufford). 
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Eighth.  That,  on  the  night  of  Thursday  the  said  29th 
day  of  January  last,  both  the  smacks  then  lying  near  the 
Rufford,  and  the  whole  of  the  crews  of  the  said  smacks  being 
employed  in  pumping  on  board  the  Rufford,  excepting  three 
hands  left  on  board  each  of  the  said  smacks,  the  Pink,  by 
the  violence  of  the  weather  and  the  insufficiency  of  the 
people  left  on  board  to  her  preservation,  was  virtually  driven 

on  shore  on beach  ;  but  did  not  thereby  receive  any 

essential  injury,  owing  to  the  providential  circumstance  of 
its  having  happened  in  harbour,  without  which  the  said 
smack  would  in  all  probability  have  been  lost  or  destroyed. 

Ninth.  That,  without  the  assistance  herein  before  pleaded, 
the  said  ship  Rufibrd  could  not  have  been  saved,  for  that 

she  had  been  on sand,  fitrni  about  eight  o'clock  in 

the  evening  of  Tuesday  the  said  26th  day  of  January  last^ 
and  that,  previous  to  the  smacks  arriving  to  her  assistance, 
she  had  been  on  shore  two  ebbs  and  a  flood,  but  thai  such 
flood  had  not  lifted  or  floated  the  said  ship ;  and  that,  if  she 
had  continued  on  the  said  sand  until  the  night  of  Thursday 
the  said  28th  day  of  January,  in  the  violent  gale  which 
drove  the  Pink  on  shore,  although  in  harbour,  as  before 
alleged,  the  total  loss  of  both  ship  and  cargo  could  not  have 
been  prevented. 

Tenth.  That  whilst  the  said  smacks,  the  Pink  and  the 
Swift,  were  sailing  towards  the  said  ship  in  distress  on  the 

sand  in  the  forenoon  of  the  said  27th  day  of  January 

last,  as  mentioned  in  the  second  article  of  this  Libel,  a  boat 
was  observed  from  the  said  smacks  to  be  making  towards 
the  said  ship,  which  proved  to  be  the  Rufl!brd  libellate  ;  and 
that  such  boat  was  afterwards  found  to  be  one  of  the  boats 
belonging  to  the  said  ship  Rufford,  which  had  quitted  and  left 
the  said  ship,  with  the  Master,  two  ladies  passengers,  and 
four  of  the  crew,  for  personal  preservation,  by  endeavouring 
to  make^  the  shore ;  but  which  boat  returned  to  the  said 
ship  in  consequence  of  the  persons  therein  perceiving  the 
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fimacks  making  to  their  assistance.  And  several  of  the 
crew  of  the  said  ship  Rufford,  who  remained  on  board,  after 
the  Master  and  others  had  quitted  her  as  aforesaid,  declared 
to  the  persons  belonging  to  the  smacks,  that  they  should  all 
have  likewise  left  the  said  ship,  if  the  said  smacks  had  not 
come  to  their  assistance,  or  to  that  effect. 

Eleventh.  That  the  said  Edward  Scott,  the  Master  and 
owner  of  the  smack  called  The  Pink,  and  the  said  John 
Rogers,  the  Master  and  owner  of  the  smack  called  The 
Swift,  and  the  respective  crews  of  the  said  smacks,  by  rea- 
son of  the  risk  and  hazard  they  ran,  and  the  service  they 
performed,  in  saving  the  said  ship  Rufford  and  her  cargo, 
deserve,  and  are  justly,  entitled  to,  meet  and  competent  sal- 
vage for  such  service,  and  to  so  much  as  has  been  and  is 
actually  allotted  by  this  Court  to  persons  doing  and  perform- 
ing the  like  service,  together  with  aU  charges  and  expenses 
attending  the  same. 

Twelfth.  That  all  and  singular  the  premises  are  true,  and 
within  the  Admiralty  and  Maritime  jurisdiction  of  this 
Honorable  Coiut;  in  verification  whereof,  if  denied,  the 
Libellants  crave  leave  to  refer  to  the  depositions  and  other 
proofs  to  be  by  them  exhibited  in  this  cause.  . 

Wherefore  the  Libellants  pray,  that  process,  in  due 
form  of  law,  according  to  the  course  of  Courts  of  Admiralty 
and  of  this  Honorable  Court  in  causes  of  Admiralty  and 
Maritime  jurisdiction,  may  issue  against  the  said  ship 
Rufford^  her  tackle,  apparel,  and  furniture,  and  against  tlie 
cargo  laden  therein,  wheresoever  the  same  shall  be  found,  and 
that  all  persons  having  or  pretending  to  have  any  right,  title, 
or  interest  in  the  said  ship  and  cargo  mxjty  be  cited  to  appear 
and  answer  upon  oath*  all  and  singular  the  matters  so  ar- 
ticulately propounded ;  and  that  this  Honorable  Court  would 
be  pleased  to  decree  such  a  sura  of  money,  or  proportion  of 

I  In  regard  to  requiring  the  answer  to  be  on  oath,  see  aiUe^  p.  124. 
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the  ralae  of  the  said  ship  Rufford  and  her  cargo^  to  be  due 

to  the  LibeUants,  as  a  compensaticMi  for  their  said  salvage 

senrices,  as  shall  seem  meet  and  reasonable,  together  with 

their  expenses  in  this  behalf  sustained,  and  to  condemn  the 

said  shipy  her  tackle^  apparel^  and  furmturey  and  the  cargo 

laden  therein^  and  all  persons  intervening  for  their  interest  in 

the  said  ship,^  in  costs,  and  otherwise  right  and  justice  to 

li4mimster  in  the  premises. 

(Signed)  EnwARD  Scott,   . 

John  Roo&bs, 

for  themselves  and  the  respective  crews  of  the 

smacks  The  Pink  and  The  Swift 
A  B,  Proctor. 

Massachusetts,  ss.     . 

Sworn  to  by  the  said  Edward  Scott  and  John  Rogers  be- 
fore me. 

Francis  Bassett,  Clerk 


Claim  and  Answer. 

[The  following  Answer  is  by  the  owner  of  the  cargo  only.  It  admits  the 
performance  of  the  salvage  services,  as  is  alleged  in  the  Libel,  but  alleges 
an  embezzlement  of  part  of  the  salved  goods  by  the  salvgrs,  and  the  conse- 
quent forfeiture  of  the  right  of  salvage.  (See  The  Schemer  Boston  and  Car- 
gOf  1  Sumner  R.  329.)  In  the  present  case  a  Claim  and  Answer  should  also 
be  put  in  by  the  owner  of  the  ship.] 

United  States  of  America,  District  of  Massachusetts^  ss.- 

Teim,  18—. 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  within  and  for  the  District  of  Mas- 
sachusetts. 

And  now  William  Eustis,  of  Boston,  in  the  District  afoie- 

1  The  conclusion  of  this  Libel  should  be  varied  according  to  the  nature  of 
the  proceeding.    See  arUCj  p.  449. 
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said,  merchant,  intervening  for  tns  interest  in  the  cargo 
on  board  the  ship*  Rufford,  appears  before  this  Honora- 
ble Court,  and  claims  the  said  cargo  as  his  property,  and 
for  Answer  to  the  Libel  and  Complaint  of  Edward  Scott, 
of  Plymouth,  in  the  District  aforesaid.  Master  and  owner 
of  the  fishing  smack  called  The  Pink,  and  of  John  Rogers, 
of  Scituate,  in  the  District  aforesaid.  Master  and  owner 
of  the  fishing  smack  called  The  Swift,  and  of  the  re- 
spective crews  of  the  said  smacks,  against  the  said  ship 
Rufford,  her  tackle,  apparel,  and  furniture,  and  against 
aU  and  singular  the  goods,  wares,  and  merchandises  now 
or  late  on  board  the  said  ship^  alleges  and  articulately 
propounds  as  follows : 

First.  That  the  Respondent  is  the  true  and  lawful  owner 
of  the  cargo  now  on  board  the  said  ship  Rufibrd,  consisting 
of  200  casks  of  tallow,  1500  pounds  of  flax,  1000  pounds  of 
hemp,  and  500  bars  of  iron,  and  which  he  alleges  to  be  the 
same  goods,  wares,  and  merchandises  proceeded  against  by 
the  Libellants  in  the  present  cause. 

Second.  That  the  Respondent,  admitting  all  and  singular 
the  matters  alleged  in  the  Libel  to  be  true,  as  therein  al-, 
leged,  nevertheless  fiuther  alleges  and  propounds,  that  the 
Libellants,  all  and  singular,  do  not  deserve  and  a.re  not  en- 
titled to  salvage,  because  on  a  day  unknown  to  the  Respon- 
dent, but  since  the  arrival  of  the  said  ship  Rufford  andjier 
cargo  in  the  harbour  of  Boston  aforesaid,  they  have  tortious- 
ly  converted  to  their  own  use  and  embezzled  certain  of  the 
goods,  wares,  and  merchandise  aforesaid,  and  which  were 
by  them  salved,  to  wit,  50  casks  of  tallow  and  200  poimds 
of  flax,  which,  after  the  arrival  of  the  said  ship  at  Boston 
as  aforesaid,  they  caused  to  be  taken  from  her  secr^ly  and 
covertly,  and  without  the  knowledge  of  any  party  in  inte- 


*  For  the  proper  variations  of  this  commencement  in  order  to  meet  other 
cases,  see  aaUe,  p.  450. 
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rest,  and  conreyed  to  a  store  or  warehouse  in  Boston  afore- 
said, there  to  be  sold  on  their  own  account. 

Third,  That  in  consideration  of  the  premises,  each  and 
all  of  the  Libellants  have  forfeited  all  claim  and  title  to 
compensation  out  of  the  cargo  aforesaid,  or  from  the  owner 
thereof,  for  the  salvage  services  alleged  in  the  Libel  afore- 
said, and  that  accordingly  this  Honorable  Court  ought  not 
to  decree  such  compensation. 

Fourth,  That  all  and  singular  the  premises  are  true ;  in 
verification  whereof,  if  denied,  the  Respondent  craves  leave 
to  refer  to  the  depositions  and  other  pro<rfs  to  be  by  him  ex- 
hibited in  this  cause. 

Wherefore  the  Respondent  prays  that  this  Honorable 
Court  would  be  pleased  to  pronounce  against  the  Libel 
aforesaid,  and  to  decree  a  restitution  of  the  said  goods^  waai^es^ 
and  merchandises^  to  the  Respondents^  and'  to  condemn  the 
Libellants  in  costs,  and  otherwise  right  and  justice  to  ad- 
minister in  the  premises. 

(Signed)  William  Eustis, 

Respondent, 

C  D,  Proctor. 

District  op  Massachusetts,  ss.    . 


Sworn  to  "by  the  said  William  Eustis  before  me. 

Francis  Bassett,  Clerk. 


-4^»*< 


1  In  regard  to  the  insertion  of  ^is  clanse,  see  oRiUf  p.  4S1. 
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No.  15. 

Libel  in  a  Canse  of  Salyage  (dereliet),  witk  two  diffe re nt  Claims. 

m 

[Tne  following  Libel  and  the  first  Claim  are  founded  upon  the  facts 
which  appear  in  the  report  of  the  case  Rotoe  et  al.  v.  Brig  — ,  1  Mason 
R.  372.] 

United  States  of  America,  District  of  Massachusetts,  ss. 

Term,  18—. 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 

of  the    Ujtited  States  within  and  for   the  District  of 

Miasseichusetts, 

The  Libel  and  Complaint  of  Isaac  F.  Rowe,  of  Boston  in 
the  District  aforesaid,  Merchant,  and  owner  of  the 
Schooner  Hope,  as  well  for  himself  as  for  Henry  Geyer, 
the  Master  of  the  said  schooner,  and  also  for  the  crew 
thereof,  against  a  certain  brig  of  an  unknown  name,  her 
tackle,  apparel,  and  furniture,  and  all  and  singular  the 
goods,  wares,  and  merchandises  laden  therein,  found 
floating  upon  the  high  seas  and  within  the  Admiralty 
and  Maritime  jurisdiction  of  thi$  Honorable  Court,  and 
since  brought  to  Boston  aforesaid,  as  being  a  ship  and 
goods  derelict,  in  a  cause  of  Salvage,  civil  and  maritime. 
And  thereupon  the  said  Isaac  P.  Rowe,  as  well  for  him- 
self as  for  the  said  Henry  Geyer  and  for  the  crew  of  the 
said  Schooner  Hope,  alleges  and  articulately  propoimds 
as  follows : 

FHrst.  That  on  the  28th  day  of  October,  1817,  the  said 
Schooner  Hope,  of  the  burthen  of  seventy-five  tons  or  there- 
abouts, (whereof  the  said  Isaac  P.  Rowe  was  owner  and 
the  said  Henry  Geyer  was  Master),  sailed  from  the  port  of 
Boston  aforesaid  on  a  fishing  voyage,  and  that  the  said 
schooner  was  manned  with  a  crew  of  four  men,  exclusive 
of  the  said  Henry  Geyer,  and  fully  and  completely  equipped 
for  the  said  voyage. 
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Second.  That  on  the  30th  day  of  the  month  afoiesaid, 
and  two  days  after  the  said  schooner  had  sailed  from  the 
port  of  Boston  aforesaid,  the  wind  then  blowing  a  heavy 
squall,  the  said  Henry  Qeyer  and  bis  crew  discovered  a 
vessel  about  four  miles'  distance  from  them,  apparently  in 
great  distress  ;  that  they  immediately  ran  down  to  the  said 
vessel  and  got  on  board  of  her,  when  they  found  her  to  be 
a  brig,  with  a  valuable  caigo,  entirely  derelict  and  without 
any  person  on  board,  and  in  a  very  shattered  condition,  be- 
ing the  very  vessel  proceeded  against  in  this  cause. 

Third.  That  the  said  Henry  Geyer  and  his  crew  first 
attempted  to  take  out  the  goods,  wares,  and  merchandise 
laden  in  the  said  brig  and  convey  them  on  board  the  said 
Schooner  Hope ;  but  that  the  weather  being  so  tempestuous, 
and  the  sea  nmning  so  high  as  to  render  this  impracticable, 
they  determined  to  endeavour  to  bring  the  said  brig  and 
her  cargo  into  the  port  of  Boston  aforesaid 

Fourth.  That  the  said  Henry  Geyer  and  two  of  his  crew 
went  on  board  of  the  said  brig,  the  said  schooner  beiiig  or- 
dered to  keep  close  company,  and  undertook  to  bring  her 
into  the  port  of  Boston  aforesaid ;  That  after  three  days, 
during  which  they  labored  incessantly  and  underwent  great 
perils,  in  their  endeavours  as  aforesaid,  by  reason  of  a  se- 
vere storm  and  heavy  gales  of  wind,  which  separated  them 
from  the  said  schooner,  they  succeeded  in  bringing  the  said 
brig  into  the  harbour  of  Boston  aforesaid,  and  in  running 
her  on  shore  at  Thompson's  Island,  in  the  said  harbour ; 
and  that  they  afterwards  got  her  off  the  said  island  and 
brought  her  safely  up  to  one  of  the  wharves  of  the  port  of 
Boston  aforesaid. 

Fifth.  That  without  the  assistance  hereinbefore  pleaded 
the  said  brig  could  not  have  been  saved ;  for  that  she  was 
deserted  by  her  officers  and  crew,  and  seriously  injured  and 
shattered,  and  in  this  condition  was  exposed  to  the  violent 
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Storms  of  the  ocean,  to  the  rolling  of  the  waves,  and  the 
heavy  squalls  of  the  winds. 

Sixth.  That  the  said  Isaac  P.  Rowe,  owner  of  the 
Schooner  Hope  aforesaid,  and  the  said  Henry  Greyer,  Mas- 
ter of  the  said  schooner,  and  the  crew  thereof,  by  reason  of 
the  great  risk  and  hazard  they  ran,  and  the  service  they 
performed  in  saving  the  said  brig  and  her  cargo,  deserve 
and  are  justly  entitled  to  meet  and  competent  salvage  for 
such  service,  and  to  so  much  as  has  been  and  is  actually 
allotted  by  this  Court  to  persons  doing  and  performing  the 
like  service,  together  with  all  charges  and  expenses  attend- 
ing the  same. 

Seventh,  That  all  and  singular  the  premises  are  true  and 
within  the  Admiralty  and  Maritime  jurisdiction  of  this 
Honorable  Court ;  in  verification  whereof,  if  denied,  the 
Libellant  craves  leaves  to  refer  to  the  depositions  ,and  other 
proofs  to  be  by  him  exhibited  in  this  cause. 

Wherefore  the  Libellant  prays,  that  process,  in  due 
form  of  law,  according  to  the  course  of  Courts  of  Admiralty 
and  of  this  Honorable  Court  in  cJftises  of  Admiralty  and 
Maritime  jurisdiction,  may  issue  against  the  said  hrig^ 
her  tackle,  apparel,  and  furniture,  and  against  the  cargo 
laden  therein,  wheresoever  the  same  shail  be  found,  and  that 
all  persons  having  or  pretending  to  have  any  right,  title,  or 
interest  in  the  said  brig  and  cargo  may  be  died  to  appear 
and  answer  upon  oath*  all  and  singular  the  matters  so 
articulately  propounded;  and  that  this  Honorable  Court 
would  be  pleased  to  decree  such  a  sum  of  money  or  propor- 
tion of  the  value  of  the  said  brig  and  her  cargo,  to  be  due 
to  the  Libellants,  as  a  compensation  for  their  said  salvage 
services,  as  shall  seem  meet  and  reasonable,  together  with 
their  expenses  in  this  behalf  sustained,  and  to  condemn  the 
said  teig,  her  tackle,  apparel  and  furniture,  and  the  cargo 

-  .        > 

I  In  regard  to  requiring  the  answer  to  be  on  oath,  see  ante^  p.  124. 
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laden  therein,  and  all  perscxis  intervening  for  their  interest 
in  the  said  brig  and  cargo,  in  costs,  and  otherwise  right  and 
justice  to  administer  in  the  premises. 

(Signed)  Isaac  F.  Rowe, 

far  himself  and  for  Henry  Geyer  and  the 

crew  of  the  Schooner  Hope. 
A  B,  Proctor, 

Massachusetts^  ss.    . 


Sworn  to  by  the  said  Isaac  P.  Rowe  before  me. 

J6HN  W.  Davis,  Clerk. 


Claim. 


[The  following  Claim  is  made  by  the  Spanish  Consul,  intervening  for 
the  interest  of  certain  Spanish  subjects  unknown,  in  the  derelict  brig  and 
cargo.    In  regard  to  his  competency  for  this  purpose,  see  arUe^  pp.  153-154.] 

United  States  of  America,  District  of  Massachusetts,  ss. 

^  Term,  18—. 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  within  and  for  the  District  of  Massar 
ckusetts. 

And  now ^  of  Boston  in  the  District  afore- 
said, Consul  (rf  his  Catholic  Majesty  the  King  of  Spain,  for 
the  port  of  Boston  aforesaid,  intervening  for  the  interest  of 
certain  subjects  of  his  Catholic  Majesty,  whose  names  are 
to  the  said  Consul  as  yet  unknown,  in  a  certain  brig  and 
the  cargo  therein,  (being  the  same  described  in  the  Libel 
and  Complaint  of  Isaac  F.  Rowe,  of  Boston  aforesaid,  as  of 
an  unknown  name,  and  all  and  singular  the  goods,  wares, 
and  merchandises  laden  therein,  found  floating  upon  the 
high  seas  and  within  the  Admiraky  and  Maritime  jurisdic- 
tion of  this  Honorable  Court,  and  since  brought  to  Boston 
aforesaid  as  being  a  ship  and  goods  derelict,)  appears  befoie 
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this  Honorable  Coujct,  and  in  behalf  of  the  said  subjects  of 
his  Catholic  Majesty,  and  for  the  protection  of  their  interest, 
CLAIMS  the  said  brig,  her  tackle,  apparel,  and  furniture,  and 
all  and  singular  the  goods,  wares,  and  merchandises  laden 
therein,  subject  to  salvage,  and  thereupon  prays  that  this 
Honorable  Court,  after  awarding  to  the  Libellants  meet  and 
competent  Salvage,  would  be  pleased  to  decree  a  restitution 
of  the  same  to  him  for  the  benefit  of  the  subjects  aforesaid, 
and  otherwise  right  and  justice  to  administer  in  the  premises. 


C  Dj  Proctor, 

Massachusetts,  ss.        . 

Sworn  to  by  the  said ,  acpording  to  the  best  of  his 

knowledge  and  belief,  betbre  me. 

John  W.  Davis,  Clerk, 


Another  Claim. 

[The  foUowing  Claim  is  entirely  independent  of  the  preceding  one,  and 
has  been  drawn,  in  order  to  present  an  example  of  the  way  in  which  a 
different  party,  under  different  circumstances,  may  appear  before  the  Court. 
The  Claim  is  made  by  the  Mister  and  owner  in  behalf  of  himself  and 
another  owner,  and  sets  forth  the  circumstances  under  which  the  ship  ajid 
cargo  were  left  derelict.] 

Unitsd  States  qf  America,  District  of  Mas  bach  usetts,  bb. 

Tenn,  18—. 

To  the  Honorable  John  Davis,  Judge  of  the  District  Court 
of  the  United  States  within  and  for  the  District  of  Mas- 
sachusetts. 

And  now  Antonio  Vega,  of  Rio  Janeiro,  in  the  kingdom  of 
Brazil,  Master  of  the  brig  called  the  Esperanza,  and  a 
subject  of  his  Brazilian  Majesty,  intervening  for  his  in- 
terest in  a  certain  brig  and  the  cargo  therein,  (being  the 
same  described  in  the  Libel  and  Complaint  of  Isaac  P. 
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fiowe,  of  BottOQ  in  the  Dislmt  afQre;3^id,  as  of  an  un- 
known name,  and  all  and  singular  the  goods,  waies,  and 
merchandises  laden  therein,  found  floating  upon  the  high 
seas,  and  within  the  Admiralty  and  Maritime  jurisdiction 
of  this  Honorable  Court,  and  since  brought  to  Boston 
aforesaid,  as  being  a  ship  and  goods  derelict,)  appears 
before  this  Honorable  Court,  and  on  behalf  of  himself, 
and  of  Josef  Diaz,  of  Rio  Janeiro  aforesaid,  also  a  subject 
of  his  Brazitian  Majesty,  the  true  and  lawful  owners  of 
the  said  brig  and  cargo,  claims  the  said  brig,  her  tackle, 
apparel,  and  furniture,  and  all  and  singular  the  goods, 
wares,  and  merchandises  laden  therein,  subject  to  salvage, 
and  further  alleges  and  articulately  propounds  as  follows : 

FHrst  That  the  said  Antonio  Yega  was  the  Master  of 
the  said  BraziUan  brig  Esperanza,  of  the  burthen  of  one 
hundred  and  fifty  tons  or  thereabouts,  and  that  having 
taken  in,  at  Rio  Janeiro  aforesaid,  a  cargo  of  hides,  (consist- 
ing of )  the  said  brig  sailed  therewith  oa  the  6th  day 

of  September  last,  bound  to  Boston  aforesaid ;  that  the  said 
brig  continued  her  voyage  until  the  10th  day  of  the  month 
of  October  next  ensuing,  when  (being  in  the  North  Atlantic 
Ocean,  in  latitude  42°  57'  North)  the  wind  came  on  to  blow 
very  strong  from  the  SSW.,  with  a.  heavy  sea,  which  after- 
wards increased  by  the  wind  changing  to  NNW. ;  that  in 
the  evening  of  the  same  day  the  said  brig  began  to  leak, 
which  (d>liged  all  hands  to  pump  her  for  three  hours,  and 
that  the  weather  then  becoming  more  moderate,  they  gain- 
ed on  the  leak,  having  previously  been  obliged  to  throw 
some  spars  overboard  in  order  to  lighten  the  said  brig; 
that  on  the  20th  day  of  the  said  month  of  October,  the  leak 
increasing)  and  the  said  brig  having  by  the  violence  of  the 
weather  lost  her  rudder,  the  said  Antonio  Vega  and  his 
crew,  fearing  she  would  go  to  pieces,  hoisted  a  signal  of 
distress,  and  an  English  $hip,  called  the  Bessey,  of  London, 
haying  thereupon  borne  down  upon  them,  he,  with  his  said 
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crew,  qiikCed  his  said  brig  the  Esperanza,  and  fc^  persoiial 
preservation  went  on  board  the  said  Ship  Bessey,  in  which 
they  were  carried  to  the  port  of  New  York,  in  the  United 
States  of  America,  where  they  landed  on  the  30th  day  of 
the  said  month  of  October. 

Second.  That  the  said  Antonio  Y^a  has  been  informed 
and  believes,  that  the  said  brig  was  afterwards  taken  up  at 
sea  by  the  Master  and  crew  of  the  Schooner  Hope,  being 
the  Libellants  in  this  cause,  and  brought  to  Boston  afore- 
said. 

T%ird.  That  the  said  Antonio  Yega  and  Josef  Diaz 
were  the  true  and  lawful  owners  of  the  said  Brig  Esperanza, 
her.  tackle,  apparel,  and  furniture,  and  all  and  singular  the 
goods,  wares,  and  merchandises  laden  on  board  the  said 
biig  at  the  respective  periods  of  time  before  mentioned,  and 
now  are  the  true  and  lawful  owners  thereof,  which  said  brig 
i^  as  the  claimants  are  informed  and  believe,  described  in 
the  Libel  aforesaid  as  a  certain  brig  of  an  unknown  name, 
found  floating  upon  the  high  seas  and  within  the  Admiralty 
and  Maritime  jurisdiction  of  this  Honorable  Court,  and 
since  brought  to  Boston  aforesaid. 

Fourth,  That  the  said  Antonio  Yega  has  seen  and  been 
on  board  of  the  said  brig  mentioned  in  these  proceedings  as 
of  an  unknown  name,  now  lying  in  the  port  of  Boston 
aforesaid,  and  therefore  well  knows,  and  hereby  alleges, 
that  the  said  brig  and  the  brig  Esperanza  several  times 
hereinbefore  mentioned  were  and  are  one  and  the  same  ship 
or  vessel  and  not  divers. 

Fyth,  That  the  paper  writing  hereto  annexed,  marked 
with  the  letter  A,  is  the  original  bill  of  lading  subscribed  by 
the  said  Antonio  Yega  for  the  aforesaid  cargo  of  the  said 
brig ;  and  that  the  said  bill  of  lading  is  in  every  respect 
true  and  genuine. 

Sixth.  That  all  and  singular  the  premises  are  true ;  in 
verification  whereof,  if  denied,  the  Claimants  crave  leave 
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to  refer  to  the  depositioiis  and  other  jitoab  to  be  by^  th^n 
exhibited  in  this  cause. 

Wherefore  die  Claimants  pray,  that  this  Honorable 
Court,  after  awarding  to  the  Libellants  meet  and  competent 
salvage,  would-be  pleased  to  decree  restitution  of  the  said 
brig  and  her  cargo  to  the  Claimants,  and  otherwise  right 
and  justice  to  administer  in  the  premises. 

(Signed)  Antonio  Yega, 

Josef  Dias, 

by  Antonio  Yega. 
C  D,  Ptodar. 

District  of  Massachusetts,  ss.         . 


Sworn  to  by  the  said  Antonio  Yega  before  me. 

John  W.  Davis,  Clerk. 

^     [Here  annex  the  Bill  of  Lading.] 
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ADMIRALTY,  COURTS  OP, 

{See  Courts  op  Admiiialtt.) 
ADMIRAiyrV,  JURISDICTION  OF, 

{See  Jurisdiction  of  Admiralty.) 

ADMISSIONS,  howtobenatdeiitthe^ansufer 187 

when  made  by  mistake  may  be  retracted 187 

ADMONITION  VERBAL,  of  the  Judge,  its  effect  equal  to  a  decree 

or  citation 188 

APPIDAVITS,  wification  of  a  claim 155, 157, 191, 192 

to  show  the  Talue  of  property  and  entitle  to  appisat 275 

{See  Depositions.) 

to  petitions  for  the  remission  of  forfeituces 284, 285 

in  support  of  an  application  for  a  certificate  of  reason- 
able cause  267,268 

Toluntary,  from  parties  interested .-.  .233 

AGENT,  when  a  claim  may  be  made  by 153, 155 

should  swear  according  to  his  knowledge  and  belief 411,  note 

ALIEN,  case  of  malicious  transfer  by  a  part-owner  of  ship  to 256,  257 

ALIEN  ENEMY,  idlowed  in  England  to  libel  a  Bridsh  vessel  for 

wages  of  a  royage  under  a  British  license 77 

when  a  bottomry  bond  in  favor  of  will  be  enforced ....  77 

ALLOWANCE  OF  CLAIM,  stipulation  to  be  first  enured  into 156 

AMBASSADOR,  when  a  claim  may  be  made  by 153,  154 

AMENDMENTS,  in  matter  and  form  liberally  allowed 193,  246 

how  made 193 

of  error  in  the  name  of  either  party !  193, 194 

what  is  mutation  of  a  libel 194 

in  order  to  defeat  the  operation  of  the  statute  of 

limitations 195 

new  substantiye  cause  cannot  be  introduced 196 

allowed,  although  rights  of  sureties  may  be  afiected. .  .196 
when  libel  is  informal,  Supreme  Court  will  remand 

it  to  be  amended , 196, 197 

new  allegations  maybe  introduced 196 

rule  of  the  First  Circuit  with  regard  to 196 

APPELLEE  may  amend  in  the  Appellate  Court 215 

AMOUNT  of  the  matter  in  dispute  to  entitle  to  appeal 275 

how  determined 275 

ANSWER,  object  of. ;. ; 155 

frequently  united  with  the  claim  . . . ; 154, 155, 192 

like  a  pleain  bar  or  general  issue 179, 183 

how  it  differs  from  exceptions 179,183 

how  called  in  the  Roman  Law ; « 181 
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ANSWER,  its  nature  in  the  English  Admiralty 181, 183 

when  the  libel  is  said  to  be  contested  affirmatively . .  183,  479,  note 

negatively 183 

requisites  Of  the  answer 188, 184, 185 

commencement  and  caption  of. • 185 

names  of  U^e  parties  of  the  suit 185 

protest  of  reservation,  Ac,  merely  formal 185 

how  the  defence  should  be  stated 185, 186 

interrogatories  in  the  libel  responded  to ... , 186, 187 

conclusion  and  prayer  of 186 

should  be  free  from  impertinence,  scandal,  Ace. 186 

how  admissions  should  be  made 187 

in  a  case  of  justification  for  a  personal  tort 187 

admissions  made  by  mistake  may  be  retracted • . .  187 

new  allegations  may  be  added , 187 

actions  of  respondent  should  be  stated  according  to  his 

knowledge . . .  .^ 187 

actions  of  others  should  be  stated  according  to  respon-    • 

dent's  belief 187 

how  far  answer  is  evidence 187 

when  intended  merely  (o  cause  delay ,,,  188 

when  not  sufficiently  full  and  explicit 188 

when  there  is  a  presumptive  confession 188 

costs  of  calling  for  more  full  answers,  how  assessed 188 

proceedings  in  English  practice  when  a  p^rty  refuses  to 

answer 189 

rules  of  the  American  Admiralty  when  a  party  refuses  to 

answer 189,  190 

requiring  the  answer  to  be  under  oath 191 

party  not  bound  to  charge  himself  with  any  crime,  &c 191 

in  New  York  District  must  be  sworn  to 191 

oath  to  be  taken  in  court,  or  before  a  commissioner 191 

costs  of  commission,  to  administer  the  oath 192 

when  required  to  be  under  oath  is  evidence 247 

why  advisable  to  pray  for  costs  against  the  United  States. . . .  413 

APPEALS,  provisions  of  Congress  with  respect  to 369,  272 

supplemental  libel  filed  afUr 97 

when  prayed  in  open  Court  no  citation  necessary 270 

judicial  construction  of"  decrees"  and  "  appeal"  in  Act  of 

1803 272 

confined  to  Admiralty  and  Equity 272 

bring  up  the  facts,  as  well  as  law .? 272 

suspend  the  sentence 273 

new  allegations  and  proofs  may  be  made 272 
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APPEALS,  ngulations  at  to  writs  of  error  applicable  to .'S73 

deeree  appealed  from  most  be  final 273 

allowed  in  England  where  the  grievance  from  an  interlocn- 

torf  decree  would  be  irreparable 373 

cases  of  irrepnrable  grieyanoe 273 

where  a  claim  by  a  third  person  is  dismissed 273 

where  a  plea  is  overruled 273 

'where  a  suit  is  dismissed  on  exceptions 274 

whether  such  cases  could  arise  in  the  United  States 274 

difference  between  appeals  from  such  grievances  and  a  de- 
finitive decree 273,274 

amount  of  the  matter  in  dispute  to  entitle  to  appeal 275 

how  this  amount  is  determined 275,  276 

it  is  the  value  at  the  time  of  seizure 276 

affidavits  admitted  to  show  the  value 275 

when  the  claim  is  more  than  fifty  dollars,  and  the  decree 
is  less,  in  the  District  Court,  respondent  cannot  appeal . . .  .275 

not  allowed  where  there  is  no  ad  damnum 275 

on  appeal  from  Circuit  to  Supreme  Court  property  does 

not  follow 276 

from  District  to  Circuit  Court  it  does  follow 276 

•cannot  be  taken  on  ^e  incidents  to  the  cause 276 

«n  a  summary  judgment  on  the  bond  for  the  ap- 
praised value 276 

on  an  Admiralty  stipulation  to  enforce  the  decree. .  .276 

all  the  parties  need  not  join  in  an  appeal  bond 277 

must  be  taken  before  the  adjournment  of  the  District 

Court  siTU  die 276 

when  made  by  respondent  and  not  by  libellant 276 

decree  examined  only  so  far  as  it  affects  party  appealing 276 

conclusive  upon  a  party  not  appealing 277 

fresb  sureties  to  be  given  l>y  appellant  to  prosecute  appeal . .  .277 

other  party  not  required  to  find  new  security 277 

duty  of  proctors  in  regard  to  taking  appeals  from  a  defini- 
tive sentence 277 

bond  not  necessary  for  all  parties  to  join  in 277 

costs  where  a  sentence  is  reversed  on  appeal 278 

upon  the  desertion  of  an  appeal 178 

course  where  an  appeal  is  not  prosecuted ".  5^77,  278 

apostles,  or  letters  of  dismission  in  the  British  practice 278 

form  Reluming  appeals  in  our  practice 278 

whether  a  cause  may  be^opened  by  a  Libel  of  Review.  .278-280 
[See  Libel  op  Review.] 

APPEARANCE,  legal,  what  it  is 142 

iSeeJBAih.) 
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APOSTLES,  what  they  are  in  the  British  Practice 278 

APPELXiEE  may  amend 196 

APPLICATION  for  deltrery  of  property  often  accompanies  claim 167 

APPRAISERS,  appointment  of,  and  their  duty 167 

{See  Bail-  on  Dblitert  of  Pbopbrtt.) 

APPRENTICE,  suit  by  master  for  marine  services  of 76 

ARRAMEURS,  whotheywere 106 

ARREST,  ancient  and  summary  fi»rm  of 86 

(See  RoMiN  Lavt.) 
ARREST,  waitantof, 

{See  Process.) 

ASSAULT,  jurisdiction  over 65 

{See  Jurisdiction  ofAdmiraltt — ^Torts.) 

Precedents  of  Libels^  and  an  Answer  in  case  of 452-465 

ATTACHMENT,  writ  of, * 138,139,140,141 

{See  Process.) 

ATTACHMENTS  against  property  of  foreign  corporations 93 

AVERAGE,  GENERAL,  jurisdiction  over  cases  of 73 

{See  Jurisdiction  of  Admiralty.) 


BAIL  ON  DELIVERY  OP  PROPERTY— 

property  arrested  delivered  on  bail 165 

in  a  case  of  possession,  not  of  very  ancient  date 165 

in  a  case  of  disputed  ownership,  for  what  given 165 

for  a  safe  return  to  a  particular  point 166 

in  a  collision  cause 166 

in  all  civil  cases  in  United  States,  except  bottomry 166 

in  cases  of  bottomry  property  not  delivered  except  by  consent 166 

whether  it  would  be  delivered  upon  a  deposit  of  the  amount  in 

controversy 166 

mode  of  obtaining  delivery  of  property  on  bail 166,  167, 168 

application  often  accompanies  the  claim 167 

appointment  of  appraisers  and  their  duty 167 

where  a  new  appraisement  was  permitted 167 

substance  of  the  bail-bond  in  possession  causes. .- ,  168 

in  cases  of  seizure  by  the  United  States 159 

provisions  of  Congress  as  to  delivery  on  bail  of  property  libelled 

for  forfeiture 168-170 

Court  of  Admiralty  may  deliver  property  without  any  statute  au- 
thority  170 

immaterial  whether  the  security  be  sealed,  or  a  stipulation 170 


• 
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BAIL  ON  DELIVERY  OF  VR01?ERTY--QmU»ued. 

when  property  is  delivered  on  bail  in  the  English  Exchequer  OouftlTO 

deUTBiy  is  discretionary  with  the  Court 171, 113 

claimant,  on  delivery  of  the  property,  is  esU^ped  to  coBtest  the 

validity  of  the  security , 171 

Admiralty  may  compd  a  re-delivery 171 

nature  and  form  of  the  bond , 141 

nature  and  form  of  the  bond  in  Massachusetts 141 

number  of  sureties 141 

persons  having  no  property  in  the  country,  not  good  sureties 143 

in  whose  name  the  bond  runs ....142 

obligation  of  bail  taken  on  the  original  warrant  of  arrest 149;  143 

what  is  a  legal  iqppearance 142 

if  defendant  does  not  appear,  bond  is  forfeited 14i 

how  decree  of  forfeiture  is  o|}tained  in  the  English  Admiralty 145 

made  in  the  United  States 146 

in  case  of  the  death  of  the  pnucipal  before  appearance  day 146 

entry  of  appearance  and  discharge  of  the  bond.^ 146, 148 

bond  not  discharged  till  stipulation  is  entered  into -.  142, 148 

{See  Stipulation.) 

judgment  on  the  bond  in  revenue  cases 171,  172 

when  it  is  delayed  twenty  days 171, 172 

when  a  party  to  the  bond  dies  pending  proceedings 172 

protection  afforded  the  surety 172 

proper  notice  to  the  United  States  of  the  pmyer  for  de- 
livery  177 

rules  of  the  First  Circuit  as  to  delivery  of  property »172-174 

of  the  Southern  District  of  New  York 174 

in  whose  custody  property  is  on  appeal 177,  178 

stipulation  is  amere  substitute  for  the  thing 178 

BILL  OF  REVIEW.    Libel  of  Review  in  Admiralty  analogous  to.279,  280 

(See  Libel  of  Rbvkw.) 

BILLS  OF  EXCHANGE,  excepted  from  the  Admiralty  jurisdiction 37 

BIXXS    OF  LADING,  jurisdiction  over 37 

{See  JgRisDiCTioN  op  Admiraltt.) 
BILLS  OF  SALE,  neeeftsity  of,  under  the  Registry  Acts  of  United 

States .w..  ..v 244 

BONA  FIDE  PURCHASER,  without  notice 70 

BOND,  forfeited  if  defendant  does  not  appear ». .; ,;.,.  ..,,145 

to  dissentient  part-owner  enforced. 47 

.  {See  Bail—Bottqmrt  Bonds^Stipulation.) 

BOOK  CHARGES,  suppletory  oath  admitted  in  support  of. ... ; 249 

BOTTOMRY  BOND,  impugnedby  the  Master.. ; 115 

jurisdiction  «f  Admindty  over. 45,46 

made  in  home  port. 71 
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BOTTOMRY  BONDS,  Onibmed— 

made  by  owaec  in  home  port. .  ..^ 71 

English  Admiralty  declines  jurisdiction  of  a  bond  ab- 
solute in  its  form 45 

will  control  extortionate  interest 45,  71 ,  73 

presumptions  are  in  favor  of 45 

when  good  in  part  and  bad  in  part,  how  enforced 46,  71 

holder  may  pay  off  the  crew's  wages  and  gain  their  priority . .  46 
doubtful  effects  of  a  bond  wheie  there  are  no  terms  of 

transfer  or  mortgage «46,  71 

lien  of,  enforced  by  process  in  rem 71 

reformed  by  Admiralty  in  case  of  mistake 73 

enforced  in  faTor  of  an  alien   enemy,    when  giyen  for 

repairs  of  a  yessel  employed  as  a  cartel 76,  77 

property,  in  cases  of,  not  bailed  except  by  cpnsent ........  166 

whether  it  would  be  delivered  upon  deposit  'of 

the  amount  in  coi^roTersy 166 

consolidation  of  separate  actions  upon  several 101 

liability  ^f  the  cargo  to  contribute  to  different  bonds.. 469 

how  the  assets  will  be  marshalled 478,  note 

Precedent  of  a  Libel  on  a  Bottomry  Bond,  with  two  Claims 

and  Answers  by  different  parties  . . . « 469-483 

Precedent  of  a  Bottomry  Bond 473-477 

Precedent  of  a  Libel  on  a  Bottomry  Bond,  with  a  Clmm 
and  Answer 483-488 


0. 

CAXUMNY  AND  MALICE,  oath  of,  whatitis 960,351 

CAPTION,  of  an  answer 186 

CAPTURES,  wrongful,  suit  against  master  for  damages  on  account  of . . .  .65 

remedy  when  made  in  violation  of  neutrality €6 

CARTEL,  bottomry  bond  on  a  vessel  employed  as 77 

CAUSES.  OF  POSSESSION,  (See  Possebsiow,  Causbs  op.) 

CAUTION,    (See  Stipulation.) 

CAUTION  JURATORY.    (S5?c  Juratory  Caution.) 

CERTAINTY,  requisite  degree  in  Libels  of  Information 119 

CERTIFICATE,  of  the  Commissioner,  of  the  taking  of  the  deposition.  328,  ^ 

{See  Depositions.) 

of  reasonable  cause . .  - 366,  268 

(See  Reasonable'  Cause,  Oertipicatb  op.) 

of  the  master  in  the  absence  of  the  shipping  articles . . .  .230 

of  the  American  consul 933,334 

(See  Etidencb.) 
36 
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CHARTER  PARTIES,  jurisdiction  of  Admiralty  over 60,  518 

{See  Jurisdiction  op  Admiralty.) 

remedy  upon • 508 

Precedeia  of  a  Libel   on  a  Charier' Party, 

vfith  a  Claim  and  Answer 508-4il7 

Precedent  of  a  Charter-Party 512-515 

CIRCUIT  COtTRT,  Rules  of  the  Southern  District  of  New  York 389 

Northern  District  of  New  York 395 

CITATION  not  necessary  when  appeal  is  prayed  in  open  Court 270 

Claim,  first  step  in  defence,  in  suits  in  rem 153,  450  noU 

by  whom  it  should  be  made 153, 155, 161 

when  it  may  be  made  by  a  consul 153, 154 

,  by  a  public  minister 153, 154 

by  an  agent 153, 155 

frequently  united  with  the  answer 154,  192,  450 

object  of 150 

verified  by  oath  or  affidavit 155, 157,  191, 192 

rules  of  prize  causes  applicable  to,  in  instance  cases 155 

when  separate  interests,  separate  claims  must  be  made 155 

one  claimant  not  affected  by  the  contumacy  of  another 156 

Hew  claim  not  received  in  Supreme  Court  of  U.  S 156 

stipulation  to  be  entered  into  before  allowance  of  claim 156 

{See  Stipulation.) 

where  a  party  claims  proceeds  of  property  libelled 157 

rules  of  New  York  District  Court  in  regard  to 157, 158 

in  cases  of  seizures  by  United  States  claimant  must  give  bond.  159 

where  a  party  interested  is  unable  to  find  sureties 160, 161 

duty  of  proctor  to  tender  the  juratory  caution 161 

interposed  by  true  owner  of  goods  wrongfully  attached 161 

ancient  form  used  by  the  claimant  in  this  case I6l,  162 

is  often  accompanied  by  an  application  for  a  delivery  of  the 

property 167 

is  riot  evidence '. 246,  247 

(^See  Answer.) 

how  an  agent  will  swear 411  note^  479 

whether  to  pray  for  a  restitution  of  the  property 481,  note 

Precedents  of  Claims.  {See  Precedents.) 

CLAIMANT  estopped  to  contest  validity  of  the  bail  bond 171 

Collision,  jurisdiction  of  Admiralty  over  cases  of 48,  66 

ancient  maritime    law  exacted  fiill  compensation  from 

owners  of  guilty,  ship ^ 48 

Holland  and  England  have  since  protected  owners  beyond 

their  interests 48 

bail  in  a  case  of 166 
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COLLISION,  ConHnued- 

when  it  happens  infra  corpus  comiUUus  English  Admiralty 

does  not  take  jurisdiction 49 

master  may  institute  proceedings  for  all  concerned  in  a 

case  of 95 

competency  of  persons  on  board  the  colliding  ships  as 

witnesses 233 

Precedent  of  a  Libdfor,  with  a  Claim  and  Awufer.,.i€S^-4S9 
COLONIAL   VICE-ADMIRALTY  COURTS,  our  practice  formed 

upon 9X 

COMMENCEMENT  of  a  suit  for  mariners*  wages 107,  108 

of  an  answer 185 

COMMISSION  AND  COMMISSIONERS,^ 

(^See  Depositions — Evidence.) 

COMMISSIONERS  to  act  as  Magistrates,  &c 291 

appointed  by  the  U.  S.  Circuit  Courts  to  exercise 

powers  of  Justices  of  the  Peace,  &c .  - . , 291 

COMMON  LAW,  Courts  of , 39 

{See  Courts  op  Comjmon  Law.) 

COMPARISON  OP  HANDS,  when  admissible  evidence 341 

CONCLUSION  of  a  libel 123 

of  a  libel  of  information 131 

contra  formam  ^aitUi  unnecessary 121 

of  an  answer 186 

CONCURRENT  JURISDICTION 54 

CONDEMNATION,  necessary  to  confirm  a  title  to  prize 91 

CONFESSION,  presumptive  from  the  answer 188 

CONSEatJENTI AL  DAMAGES,  suit  sustainable  for 64 

CONSOLIDATION  of  separate  actions  on  several  bottomry  bonds 101 

CONSORTSHIP 59 

CONSTITUTIONAL  PROVISIONS  respecting  Admiralty 53,  54 

CONSUL,  is  a  public  agent  for  commercial  purposes ]  53, 233, 234 

effect  of  his  certificate 233,234,236 

when  he  may  make  a  claim 153,154,542 

CONTEMPT,  power  of  Courts  of  Admiralty  to  impose  a  fine  for  once 

denied 32 

CONTESTATION  OP  SUIT,  what  it  is , .90 

CONTRACTS,  jurisdiction  of  Admiralty  over 59,  60,  6l 

(Sfee  Jurisdiction  op  Admibaltt.) 

decree  in  cases  of f 256 

CONTUMACY,  when  defendant  is  deemed  to  be  in .145 

of  one  claimant  does  not  affect  another 156 

on  a  party's  refusal  to  answer 189 

COOPER,  may  sue  in  Admiralty  for  his  wages 74 
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COSTS,  entiiely  under  control  of  the  Court T. ]09|S|15,!^.X 

decreed  where  no  debt  was  recovered,  on  account  of  misconduct 

of  respondent 109 

decreed  in  prize  cases,  where  the  property  is  acquitted 109 

case  where  set-off  was  deducted  from  both  debt  and  costs. . .  109, 110 
not  commonly  decreed  against  unsuccessful  seamen. . .  110, 112,  261 
not  decreed  in  case  of  a  premature  action  after  fiiir  offer  of 

settlement HI 

nor  where  a  fair  tender  has  not  been  accepted Ill 

particularly  in  the  case  of  salvors Ill 

cast  upon  a  proctor,  who  occasion^  the  suit '. ...  112 

irary  according  to  the  practice  of  different  Districts 261 

how  in  Southern  District  of  New  York 261 

Massachusetts  District 262 

liberal  counsel  fees  allowed  in  extraordinary  cases .263 

in  Admiralty  suits  a  subject  of  remark 262 

Acts  of  Congress  to  prevent  multiplication  of 262,  263,  264 

cannot  be  decreed  against  the  United  States .264,  413 

why  prayed  for  against  the  United  States 413 

allowed  on  the  desertion  of  an  appeal 265»  278 

modified,  where  a  party  introduces  irrelevant  matter 265 

whdre  iv  sentence  ia  reversed  on  appeal 278 

when  libellant  should  move  for  better  security 158 

of  commission  to  administer  an  oath 191 

affected  by  the   non -joinder  of  sean^en  in  one  libel  according 

to  the  Act  of  Congress 96 

when  libels  are  filed  unnecessarily 130 

of  calling  for  more  full  answers,  how  assessed 188 

'  previous  request  of  payment  necessary  to  entitle  to 101 

and  damages  in  the  British  Admiralty  when  a  certificate  of  rea- 
sonable cause  is  denied 267 

security  given  to  satisfy  costs 159«  160, 161 

not  paid  by  the  United  States 413 

COUNSEL  PEES,  what  are  allowed  in  extraordinary  cases 262 

COUNTS,  witl^  regard  to  several  fn  one  libel 118, 119 

COURT,  ACTS  OF,  what  they  are ". Ill 

COURT',  cannot  refuse  order  of  sale ' ., ,  1 15 

gOURT;,  DISTRICT,    (fifetf  District  Court.) 
COURT,  SUPREME.    {See  Supreme  Court.) 

COURT  OP  EXCHEaiJER 379,  lu^ 

C[6URTS,  MILITARY,  Courts  of  Admiralty  are  in  time  of  w#i; 114 

dOURTS  OP  COMMON  LAW, 

concurrent  jurisdiction  with  Admiralty 39 

hoW  extended  over  matters  dope  out  of  thp  realm ,,>.,., . .  ,39 
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COURTS  OP  ADMIRALTY,  when  erected  in  France. 36 

when  extended  to  the  French  coloniei 36 

said  not  to  be  courts  of  record 33 

their  power  to  impose  a  fine  for  contempt  denied 33 

administer  the  Law  of  Nations 85 

similiarity  in  the  practice  of,  in  different  countries 85 

in  United  States  are  the  District,  Circuit,  and  Su- 
'preme  Coarts 113 

jnnsdiction  of  District  Court 113 

when  appeals  allowed  to  the  Circuit  Cotort 1 13 

to  the  Supreme  Court Ill 

four  stated,  and  also  special  terms  of  the  District 

Court .114 

in  time  of  war  Military  courts ^^ 114 

are  courts  of  Equity 46, 71,  Si,  173,  319,  360 

{See  JtmititncrioK  op  Admiralty  'Coubts.) 

CitEDITOR,  having^  attached  the  property  may  intervene  as  cfaimaot ....  153 

CROSS-EXAMINATION,  effects  of 199 

CUSTODY,  of  property  on  appeal 177,  178 

D. 

DAMAGE,  PERSONAL,  Precedent  of  a  Libel  in  a  Cause  of,  wUh  an 

Answer 452-158 

Precedent  of  another  Libel 459-461 

DAMAGES,  consequential,  suit  sustainable  for 64,  65 

when  they  must  be  laid  in  the  libel  at  a  certain  sum ....  133,  121 

DEATH,  does  not  necessarily  abate  a  suit 97 

of  principal  in  a  bond  before  appearance  day «.146 

{^See  Bail.) 

of  a  party  to  a  revenue  bond,  pending  proceedings 173 

of  a  seaman,  presumptive  proof  of  death  of 335 

DE  BENE  ESSE  DEPOSITIONS.    {See  Depositions.) 
DECISORY  OATH,  what  it  is,  and  how  far  adopted  in  the  United 

States 251,353 

DECLARATION,  libel  corresponds  to 117 

form  of  pursued  in  the  libel 454,  note 

DECREE,  when  it  is  delivered 256 

conforniable  to  the  nature  of  the  cause 356,  260 

in  cases  of  mariners'  wages 214 

in  petitory  suits 256 

in  possessory  suits 256 

where  there  had  been  a  malicious  transfer  by 

one  part-owner  to  an  alien 257 

in  caaes  of  maritime  CDutract 357 


668  INDEX. 

DECREE,  when  it  is  deMrtted—CorUinued-^ 

in  causes  in  rem 257 

in  revenue  causes 63,  257,  358 

thai  sureties  are  sufficient.. '. 149 

of  forfeiture  of  a  bond  for  non-appearance 145 

of  condemnation  or  acquittal  in  a  revenue  cause  conclusive. 357, 358 

proceedings  upon  in  the  English  Admiralty 258 

monition  to  the  Jidejussores  to  pay  the  sum 256,  259 

decree  against  iHe  Jidejussores 259 

mode  in  which  it  is  rendered  in  United  States SS59 

against  the  bail  or  stipulators 259 

rules  of  the  First  Circuit  in  regard  to  bail 259 

Southern  District  of  New  York 260 

new  varieties  o(  in  the  increase  of  business  in  the  United 

fitatcs.... 260 

judicial  ffonstniction  of  the  word  "  decrees"  in  Act  of  1803 . . .  .272 

on  what  decrees  appeals  may  be  taken 273 

reviewed 278-280 

(Stec  Appeals.) 

separate  decrees  given  for  each  ground  of  action 100,  101 

appealed  from  must  be  final 273,  274 

DEFENCE,  how  it  should  be  stated 185,186 

DELAY,  where  an  answer  is  intended  to  cause 188 

DELIVERY  OF  PROPERTY  ON  BAIL. 

on  bail  of  property  libelled  A)r  a  forfeiture 168-170 

of  ship  and  cargo  not  necessary  to  apply  for 165 

{See  Bail  on  Delivery  op  Property.) 

DEPOSIT,  one  form  of  stipulation  in  the  Roman  law 147 

.    *  as  security,  of  an  amount  in  controversy  in  a  case  of  bottomry.  166 

DEPOSITIONS!  taken  by  commissioners  in  important  causes 223 

issue  of  commission  to  take 223,  231 

duty  of  the  commissioners 223,  224 

commissioners  should  adjourn  from  day  to  day,  till 

depositions  be  completed 224 

must  be  used  in  Supreme  Court  of  United  States 224 

de  bene  esse  not  admissible  in  the  Supreme  Court 224 

admissible    in    the    Circuit  and  District 

Courts 224,225 

when  taken  by  commission  are  not  de  bone  esse  . .  .225,  231 

courts  have  power  to  grant  a  dedimus  potestalem 225 

affidavits  in  Supreme  Court  must  be  taken  by  a  com- 
missioner   225 

commission  refused  until  commissioners  were  named.  .225 
directed  to  four  jointly,  must  be  executed 
by  all  of  them  .' .225 
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DEPOSITIONS,  Continued— 

coomissioiiera  must  atrictly  confine  themselyes  to  their 

authority   225,226 

where  tome  of  the  commissioneni  withdrew  after  part- 
ly executing .226 

each  interrogatory  to  be  fully  answered 226 

sufficient  if  it  be  substantially  answered,  though 

not  formally 227 

that  the  cross-interrogatories  were  not  propounded  is  a 

fatal  objection  227 

as  to  the  time  of  propounding  them 229 

necessity  to  answer  all  interrogi^ories 227 

where  interrogatories  are  hypothetical,  how  answered  .227 
that  the  general  interrogatory  is  not  answered  is  a  fatal 

objection 228 

case  where  court  refused  to  have  afiiend  attend  an  aged 

witness  before  the  commissioner 226,  227 

when  not  signed  by  witness,  not  a  fatal  objection 228 

sealing  of  the  envelope  of  the  return  of  the  commission, 

is  sufficient  sealing 225 

commission  can  only  be  executed  in  the  place  directed. 229 
enlarged  upon  proof  of  newly  discovered 

evidence ■ 226 

taken  by  a  judge  of  a  foreign  country  in  presence  of 

commissioners 227 

rejected  because  opened  before  ihey  came  to  the  hands 

of  the  clerk 227 

how,  when  opened  by  mistake 228 

when  opened  by  clerk  out  of  court,  believing  it  a  letter. 228 

requisite  certificate  of  commissioner 228 

fiilsification  of  the  certificate 228 

r  entitles  the  depositions  to  be  read,  if  the  requisi- 

tions  of  the  law  have  been  complied  with 229 

presumption  that  the  officer  is  what  he  is  des- 
cribed to  be 229 

commissioners  are  agents  of  the  court,  not  of  the  pBrties.229 
one  of  two  joint  and  several  commissioneni  may  take 

depositions  of  the  odier. . . .« ^ 228 

cannot  be  read,  if  a  stranger  assisted  in  the  examination .  229 

where  the  commissioners  were  Dutchmen 229 

depositions  de  bene  este,  when  they  may  be  read  at  the 

.  Arial 229 

how  to  be  returned  to  court 228 

when  they  may  be  taken 229^230 
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DEPOSITIONS,  dt  bene  esse-^Qmlinued-- 

when  yfhneaa  flUlst  he  subpoenaed, 

under  the  Act  of  Congress 239 

that  witness  is  «  seatnan  of  U.  S.  navy    . 

is  not  suffietent  veason  for  taking. .  .230 
nor  theliabiltty  of  witness  to  be  ordered 

beyond  the  process  of  the  court  . . .  .230 
requisite  certiftcate  of  commissioner  .  .228 
whether  the  strict  rules  of  the  common  law  in  regard 

to  would  be  enforced  in  AdmTiralty  causes  231 

sbouM  be  taken  under  a  commission  rather  than  de 

bene  esse   231 

when  objection  to  the  competency   of  a  witness  should  be 

made 232 

{9ee  ETinENCE.) 
DERELICT,  Precedent  of  a  JMel  in  a  case  of,  wWi  two  difereTUCiaims .  539-546 
DISABILITY.        {See  Alien  Enemy.) 

DISAGREEMENT  of  part  owners  of  ships 43,  47,  48,  69,  82,  83 

DISMISSAL  of  a  seaman  before  the  end  of  the  voyage 68 

DISSOLVING  ATTACHMENTS .173 

DISTRICT  COURT,  jurisdiction  of  in  Admiralty 113 

terms  of 170 

rules  of  the  Northern  District  of  New  York 397 

{Sse  CoiTRTs  OF  Admirulty.) 
DISTRICT  JUDGE,  his  duty  in  regard  to  remission  of  forfeitures ..  283,  285 

(Ste  FoRPEiTURCS,  Remission  or.) 

DOUBLE  PLEADING,  not  allowed  in  Admiralty 182 

why  it  is  unnecessary 182 

E. 

EMBEZZLEMENT,  among  captors,  damages  grven  in  cases  of. 66,  67 

ENEMY,    (^^  Alien  Enemy.) 

ENGINEER 74 

ENTRY,  in  the  log-book,  when  to  be  made 221 

of  appearance  and  discharge  of  bail-boi>d 146, 14B 

EVIDENCE^  mode  of  treatment  of  jthis  subject  in  this  woik 197 

essential  rules  of  the  same  in  all  nations 197 

from  the  parties  to  the  suit 197 

mode  of  taking  testimony  in  the  British  Admiralty ....  197, 198 
term  probatory  within  whieh  the  testimony  must  be 

taken ..-.., 197,198 

when  this  term  will  be  enlarged 198 

•ompulsoiy  pnooe«s  to  procure  attendance  of  witnesses..  198 
eontempt  and  contumncy  of  witnesses 198 
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EVIDENCE,  Contitmed'-' 

witnesses  when  produced  sworn  in  comt 198 

when  at  a  distance  examined  by  commis- 
sioners   ' 198 

"^  reqnlsite'notice  to-opposite  party  of  thfe  niticles  on  which 

a  witness  is  to  be  examined i 199 

witnesses  are  common  to  both  parties 199 

party  cannot  impeach  his  own  witnesses 199 

effect  of  cross-examination 199 

witnesses  examined  not  in  the  presence  of  each  other,  or  of 

the  parties 199 

deposition  when  completed  read  orer  to  witness 199,  300 

when  commissioners  will  be  appointed 200 

Letters  Rogatory  sent,  when  witnesses  are  beyond  the  ju- 
risdiction  300 

{See  Letters  Rogatory.) 

appointment  of  commissioners 202 

appearance  of  the  adverse  party  at  the  speeding  of  the  com- 
mission   ^ 202 

to  whom  a  commission  abroad  is  addressed 203 

return  of  the  commission  into  Court 203 

~  at  the  close  of  the  pleadings,  publication  may  be  prayed 204 

afler  publication,  exceptions  may  be  made  to  a  witness 204 

where  the  exception  was  grounded  on  a  witness'  subsequent  affi- 
davit  204 

probato]^  terms  granted  on  exceptions 205 

mode  of  supporting  and  opposing  the  exceptions 205 

evidence  from  instruments  and  written  documents 205 

where  translations  are  required  and  proceedings  thereupon.  .205,  206 

instruments  are  either  public  or  private 206 

five  kinds  of  public  instruments 206,  207 

three  kinds  of  private  instruments 207 

provisions  of  Acts  of  Congress  in  regard  to 207-213* 

wheather  seamen  joined  in  one  libel  are  competent  witnesses. 212-216 

held  in  the  negative  in  Pennsylvania 213 

practice  in  Massachusetts  to  omit  in  the  libel  the  neces- 
sary witness 213,  214 

effect  of  a  common  interest  in  the  point  in  controversy 212, 213 

difference  between  an  interest  in  the  event  of  a  suit  and  one  in 

the  ^uestioh 213 

seamen,  if  not  interested  or  infamous,  are  competent 215,  216 

a  father  of  a  seaman^  who  had  become  responsible  for  expenses, 

rejected 216 

tvhether  a  master  is    competent  in  a  suit  fbr  wages  against  the 
ship 216,218 


or 
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EVIDENCE,  CanUnued^ 

held  in  the  negative  in  PennsylTania «« .216,  217 

opposite  opinions  in  England 217 

case  where  the  master  was  admitted  in  Massachusetts  .  .217 
practice  not  to  receive  the  master  as  coin|)etent  in  Mas- 
sachusetts  217 

master  not  competent  in  a  suit  by  mate  against  owners 217 

to  defeat  a  suit  grounded  on  his  alleged 

misconduct 217,  218 

competency  of  persons  on  board  the  respective  vessels,  in 

salvage  cases 232 

also  in  collision  cases 23*2 

rule  as  to,  forms  on  exception 232 

pnicUce  in  England  in  salvage  cases .232,  233 

evidence  afforded  by  shipping  articles 219 

{See  Shipping  Articles.) 
certificate  of  master  best  evidence  for  crew,  when  shipping 

articles  are  not  produced 220 

letter  from  a  master,  charging  a  seaman  with  desertion,  not 

admissible 220 

nor  a  police  record 220 

evidence  afforded  by  the  log-book 221-222 

(j&e  LoG-BooK.) 
testimony  often  given  viva  voce  in  American  Admiralty. 223,  224 
so   in   British  Admiralty  in  cases  of  seamen's 

wages 223 

when  taken  by  commission 223 

viva  voce  not  received  in  Supreme  Court  of  United 

States 2&4 

mode  of  taking  depositions 223-232 

{See  Depositions.) 

voluntary  affidavits  from  parties  interested 232,  238 

lawfulness  or  unlawfulness  of  the  mode  of  obtaining  evidence 

does  not  affect  its  admissibility 233 

proceedings  of  a  foreign  court  not  evidence  per  se 233 

proof  requisite  to  authenticate  them 233,  234 

certificate  of  American  Consul  insufficient 233 

when  the  report  of  surveyors  will  be  admissibly 234 

paper  certi^ed  as  a  true  copy  by  a  notary 234 

copies  of  papers  by  public  officers , .  -  - 234 

where  papers  are  translated  from  foreign  languages 234 

effect  of  the  roll  of  equipage 235 

presumptive  proof  of  seaman's  death 235 

effect  of  the  protest  of  a  master 233,235 
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EVIDENCE,  CkmHiMed^ 

admissible  to  contradict  eyidence  of  a  party  to  it . . .  .235 

generally  not  evidence  for  either  party 235 

master  cannot  countervail  it 235 

from  the  official  letter  of  a  British  Admiral 236 

certificate  of  a  Governor  of  a  West  India  island 236 

of  the  Secretary  of  State 236 

of  the  Consul  of  United  Sta!es  of  a  refusal  of  a  mas- 
ter to  take  on  board  destitute  seamen 236 

that  a  ship's  papers  were  lodged  with 

him 237 

of  respectable  persons,  as  to  the  amount  of  damages.236 

authenticating  a  copy  of  a  pap^r 236,  237 

of  a  Register  of  a  Vice-Admiralty  Court,  as  to  the 

loss  of  a  warrant  of  survey 237 

of  the  surveyors  of  a  wrecked  vessel » 237 

of  a  Collector,  as  to  a  copy  of  a  ship's  register  ....  238 
under  notarial  seals  of  instruments  of  transfer  of  a 

ship,  open  to  contradiction 237 

notice  to  produce  does  not  make  papers  evidence 238 

party  giving  notice  cannot  inspect  without  reading  them.238 
effect  of  non-production  of  papers  when  called  for  . . .  .239 

how  specific  the  notice  must  be 239 

papers  being  produced,  when  they  must  be  proved.239,  240 
when  the  party  should  be  called  upon  to  produce  pa- 
pers, after  notice 240 

receipt  of  a  seaman  prima  facie  evidence 240 

when  not  sustained 240 

under  ignorance  of  his  rights 240,  241 

proof  of  ancient  historical  facts 241 

of  foreign  laws ^241 

comparison  of  hands,  when  admissible 241 

onus probandi^  when  it  is  upon  the  claimant  in  a  revenue  cause  ..242 
upon  the  master  to  show  payment  of  the  three 

months'  extra  wages 243 

evidence  of  a  bona  fide  transfer  to  foreign  owners,  where  the  ves- 
sel has  been  seized  for  the  slave-trade 248 

in  an  action  of  tort,  possession  and  asserted  ownership  of  a  ship 

are  sufficient  evidence , 244 

how  the  title  to  a  ship  is  evidenced 244^  245 

necessity  of  a  bill  of  sale  under  the  Registry  Act  of  United 

States *..,.•. ;244 

effect  of  the  registry ;>. 245,  246 

where  a  party  claims  under  condemnation  by  a  foreign  tribunal  .  .244 
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EYIDENCE,  Continued— 

pfeiumptioDB  as  to  the  legal  constitution  of  the  tribunal . .  .5H4 
when  constituted  by  a  military  commander.  244,  245 

strict  doctrines  df  common  law,  as  to  variance,  not  adopted 246 

variance  must  be  material 246 

aD  the  allegations  of  a  libd,  unless  admitted,  must  be  proved 246 

allegations  of  one  «f  the  parties  not  CTldence  247 

answer,  when  required  to  be  under  oath,  is  evidence 246,  217 

answer  not  evidence 247  note 

otherwise  with  a  mere  claim 246 

full  proof  at  the  civil  law 248 

half  proof 248,249 

in  case  of  half  proof  suppletory  oath  administered  to  libellant.  247-249 

.  .  what  this  oath  is ..248 

to  whom  it  may  be  administered 248 

when  it  should  be  applied  for 248 

not  administered  in  United  States  except  in  support  of  book 

charges   ^ 5H9 

charge  on  shipping  paper 249 

case  where  a  plaintiff  proved  the  contents  of  a  trunk  rifled  .250 

purgatory  oath  to  adverse  party  compelled  in  United  States 249 

oaths  of  calumny  and  malice  in  the  civil  law 251 

when  they  are  taken 251 

may  be  administei}sd  to  both  parties 251 

in  use  in  the  time  of  Cicero , 251 

where  a  party  refuses  to  take  these  oaths .' 251 

not  adopted  in  the  United  States 251 

oath  decisory  in  the  civil  law 251,  252 

how  far  adopted  in  our  practice 252 

how  far  an  answer  is  evidence 187,  246,  247  niOe 

new  proofs  given  on  appeal 272 

EXAMINATION  OF  WITNESSES ^ 253,254 

EXCEPTION,  in  a  statute,  how  pleaded  in  a  Libel  of  Information ..  120,  121 

EXCEPTIONS,  their  various  kinds  in  the  Roman  law 179-182 

their  difference  from  the  answer 179,  183 

are  peremptory  or  dilatory 179,  180,  183 

to  the  evidence  of  a  witness .* 204 

EXCHEaUER,  COURT  OF,  informations  according  to  the  practice 

of 4087wte 

EXECUTED  CONTRACTS,  jurisdiction  over  in  Admiralty 60 

EXECUTION.    (See  Process.) 

Extortionate  interest,  on  Bottomry  controlled 45,  71,  72 
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P. 

FATHER,,  soitby,  for  wages  of  iBfiwI  son... ^ 76 

I^^RY.  BOATS,  not  within  AdmkaUxjun$diotioD 104 

FIDE8JUSSQRE8,  decree  a^nst , 259 

(5te  Bail, — Sxipuiiiffton.) 

FILING  oCtbeLiM 116,130 

of  the  Libel  jof  Information 130,  131 

FIREMEN. 74 

FEE  BILL,  Southern  District  of  New  York 409 

PEEKS  of  Marshal  and  Clerk 389 

FOBfilGN. ATTACHMENT.    (flt«  PnocRsa.) 

FOREIGN  CORPORATIONS ; 92 

FOREIGN  COURTS  OF  ADMIRALTY   : 63 

FOREIGN  JUDGMENT,  power  of  Admiralty  to  enforce 45 

FOREIGN  LAWS,  how  proTed 241 

FOREIGN  TRIBUNAL,  presumption  of  legal  constitution  of 244 

FOREIGNERS w.\ 89,68 

FORFEITURE,  decuee  o(  how  obtained 144, 14*,  146 

delivery  on  bail  of  property  H^eUed  for 16&-170 

{Sh  iUih  on  Dbuvert  op  Proihbrtt.) 

ofa  bond  for  noi^^ppeamnoe • 145 

{^See  Bail.) 
FORFEITURES,  REMISSION  OF,  provisions  of  Act  of  Congress  in 

relationto 281-283 

Secretary  has  power  to-retkiiti  both  beforerand  aAer  dondemnation..S83 
shares,  of  Custom-House  ofEcers,  informer^  and  United  Slates 

remitted - 283 

can  take. ptitoe- only  in  caaea  provided  by  lav 283 

District  Judge  reports  the  facts,  and  not  their  ejiridence 383 

acts  judicially  and  upon  legal  eridenca 283 

report  that  olaimftOt  deposed  Uii^txn  held  insuf-  '^  ~ 

ficient 283 

otherwise  in  the  practice  of  New  York  . .  .283 

decision  of  the  Secretary  conclusive  1 283 

his  refusal  to  remit  not  considered  on  the  trial .284 

whether  %  lemission .  may  take  place  afVer  payment 284 

stay  of  proceedings  to  a(Sbrd  time  for  applicfitioti 364 

.form  of  petition  for. .w ;284 

oath  of  petitioner  usu^l  though  not  necessary 284 

before  whom  the  affidavit  ahpuld:  be!m<|de ; .  ....  284 

notice  of  petition  U^,  persons  cUiming  ft^itutv,  whev  given 284 

mode  of  servingiaotice  in  New  York 284 

in  Massachusetts ^  385 
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FORFEITURES,  REMISSION  OF,  OmUwued— 

proceedings  before  the  District  Judge  on  the  petition 286 

effect  of  the  decision  of  the  Secfetary .' 386 

costs  generally  paid  by  petitioner % 386 

letters  and  affidavits  addressed  to  the  Seoretary  in  regard  to  a 

remission,  impertinent 286,287 

petition  not  acted  upon  unless  it  admits  the  forfeiture,  or  there 

has  been  a  judgment 967 

Precedent  of  a  PeiiiAfinfoT  the  Remissitm  of  a  S\nfeUure..  .443-445 
FORMS.    (See  Prbcedbnts.) 

FREIGHT 59,73 

jurisdiction  of  Admiralty  over 35, 59 

belonging  to  Qovernment  subject  to  Admiralty  process  71 

{See  Jurisdiction  of  Admibaltt.) 

G. 

GARNISHMENT,  WRIT  OF.    {See  Peocess.) 
GENERAL  AVERAGE.    (See  Atcraoe,  Gsneril.) 
GENERAL  MONITION.    (S^  Process.) 

GOODS  wrongfully  attached,  claim  interposed  by  the  true  owner 161 

GRIEVANCE.    (See  Irreparable  Grietance.) 

H. 

HALF  PROOF,  what  is  in  the  Roman  law 248,249 

HIGH  SEAS,  whatis  meant  by 49 

a  criterion  of  Admiralty  jurisdiction 49,  50, 104 

allegation  of  seizure  on,  when  necessary 123 

HISTORICAL  FACTS,  how  proved 241 

HYPOTHECATION  of  things  not  yet  in  existence 70 

HYPOTHECATIONS.    (See  Bottomry  Bonds.) 

I. 

# 

IMMODESTY,  towards  passengers,  suit  for  in  Admiralty 65 

IMPERTINENCE,  libel  and  Rnswer  should  be  free  fVom 186 

INCIDENTAL  JURISDICTION  to  proceedings m  rvm 59 

INDICTMENTS,  rules  for  common  law  as  to,  applicable  to  libels  of  in- 
formation     130,  131 

INFANTj  suit  by  father  for  wages  of 76 

INFORMATION,  distinction  between  that  and  Libel  of  Information 

119,  408»Mfe 
INFORMATION;  LIBEL  OF.    (See  Libel  op  Information.) 
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IN'FORMER,  his  share  of  a  forfeiture  ma^  be  remitted 283 

INSOLVENCY  of  stipulators,  proceedings  thereupon 149 

INSTANCE  COURT,  what  its  jurisdiction  is 43 

INSURANCE 59 

INTERESTj^  on  bottomry^  bonds,  when  extortionate  controHed  in  Admi- 

raTty 46,  71 

INTERLOCUTORY  DECREES,  question  as  to  appeals  horn 273 

(See  Appeals.) 

INTERROGATORIES  in  the  libel,  how  responded  to 186,  187 

prayer  of  when  annexed 126 

skill  and  caution  requisite  in  propounding 127 

as  to  the  mode  of  answering 226,  227 

(See  Depositions.) 

IRREJ^RABLE  GRIEVANCE,  appeals 273, 274 

what  are  cases  of 273 

{See  Appeals.) 
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of  actions  of  tort  and  contract  in  one  libel 98-100 
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JUDGMENTS,  FOREIGN,  how  enforced  in  Admiralty 45,  63 
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JURAMENTUMNECESSARIUM,  what  it  is 248 

JURATORY  CAUTION,  a  poor  person  unable  to  find  sureties  admit- 
ted to 152,  161 
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JURISDICTION  OP  ADMIRALTY, 
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commission  of  the  Admiral  in  the  reign  of  Edward  III 30 

extent  of  the  jurisdiction  in  the  reign  of  Edwanl  III 30 
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II 30,31,41,42 

these  Statutes  constructed^difTerently  by  the  Admiralty  and 
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Common  Law 33 
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James  II 3^-34 
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King's  Bench  and  Court  of  Admiralty 34 
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I .34-36 
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beyond  the  seas 34-35 
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bills  of  exchange  and  accounts  between  merchant 
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jurisdiction  oyer  mariners'  wages 40,  41 
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in  possessory  actions 43 
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of  ships 43 
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opinion  of  Sir  L.  Jenkins  as  to 43 

Dr.  Browne's  summary  of  the  jurisdiction.ofthe  Instance  Court.  43 
powers  in  the  commission  of  the  English  Judge  of  Admiralty 

inoperative 43 
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1st  of  prize 43 
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when  of  foreign  seamen 44 
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instead  of  cash 44 

mariners  the  favourites  of  the  Admiralty 45 
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in  part 45, 46 

subject  matter  and  not  the  terms  of  the  contract  held 

in  Ireland  to  give  jurisdiction 46 

5th.  of  possessory  suits 45-48 
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ships 46, 47 

where  the  possession  has  been  obtained  through 
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part  owner  cannot  institute  a  suit  for  accounts ...  .47 
compulsory  sale  cannot  be  decreed  in  England ...  .47 
bond  to  dissentient  part-owner  enforced. 47, 48 
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6th.  of  maritime  salvage 48 
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in  civil  causes  infra  corptu  comiUUus 49, 50 

prohibition  where  collision  happened  infra  corpus 
amitatus,  and  within  flux  and  reflux  of  the  tide.49,  50 

8th.  of  goods  and  their  proceeds  piratically  taken 49 

divisum  imperium  of  Admiralty  and  Common  Law  be- 
tween high  and  low  water-mark 49 

whether  ports,  creeks,  and  havens  are  within  the  Admi- 
ralty jurisdiction 50 

jurisdiction  over  torts  infra  carpus  comiUUus  excluded 50 

effect  of  the  restraining  statutes  of  Richard  IL  and  Henry  IV. 50 
joiisdiction  conferred  by  ancient  commission  of  the  Lord 

HighAdmiral 50,51 

of  the  Admiralty  in  Scotland 51 

of  the  Admiralty  Courts  of  the  British  N.  A. 

Provinces 51,  53,  53 

conferred  by  the  commission  to  the  Governor  of 

New  Hampshire 52 

of  Vice-Admiralty  Court  of  Massachusetts .58 

conferred  by  the  laws  of  Virginia 53 

of  the  British  Vice- Admiralty  at  Cape  of  Good  Hope.53 
act  of  Congress  extending  Admiralty  jurisdietion  to  the  Nor- 
thern Lakes 57 

Constitution  of  the  United  States  gives  Admiralty  jurisdiction 

to  U.  S.  Judiciary , 53 

wisdom  of  thift  grant  not  questioned 61 

nature  of  the  jurisdiction  granted .- 53 

where  exclusive,  and  where  concurrent 53,  54  note 

civil  causes  of  Admiralty  given-  by  Congress  to  the  District 

Courts 54 

also  seizures  for  violations  of  revenue  laws 54,  55,  58,  59 

construction  of  the  statute  conferring  this  jurisdiction.  .54,  55,  56 
what  causes  it  covers  on  waters  navigable  from  the  sea  by 

vessels  of  ten  or  more  tons  burthen 54,  55,  56, 62 

influence  of  the  tide  is  the  test 56, 70 

jurisdiction  where  the  original  cause  arises  at  sea  and  other 

matters  depending  thereon  on  land 61 

ibeaning  of  the  terms  AdmiraUy  and  maritime  jurisdiction .  ,blj  58 
what  is  comprehended  in  the  grant  of  Admiralty  jurisdiction . .  59 

jurisdiction-  over  contracts  not  limited  by  locality 58,  59 

Y^hA( -contracts,  are  maritime 60 
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restraining  statutes  of  Richard  IL  not  adopted  in  the  United 

States ^ 58 

no  jurisdiction  over  contracts  leading  to  maritime  contracts. .  .60 
jurisdiction  attaches  only  upon  executed  maritime  contracts. . .  60 

the  former  exclusive  of  Admiralty  jurisdiction 60 

Admiralty  will  distribute  the  proceeds  of  a  prize 61 

sale  of  a  wrecked  vessel  by  master,  supported  by  the  English 

Admiralty , 63 

otherwise  by  the  English  Courts  of  Law 64 

supported  by  the  Admiralty  of  the  United  States..  .64 

jurisdiction  over  torts  is  limited  by  locality  . .  •  • ; 59 

suit  sustainable  for  C9nsequential  damages 64 

for  immodest  deportment  by  master  towards  passengers .  .65 
by  owfiera  against  a  master  for  damages  from  a  wrong- 
ful capture ,  .65 

for  a  fault  of  master  respecting  the  cargo 65 

by  a  father  for  the  tortious  abduction  of  his  son 65 

forxollision  oCresaels  on  the  high  seas 66 
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for  firaudulent  shipment  of  seamen  for  a  fictitious  voyage . .  68 
for  wrongful  dismissal  of  seamen  before  end  of  the  voyage.  68 

of  a  mate  from  his  station 68 

in  consequence  of  breaking  up  a  voyage 68 

by  a  foreigner  brought  tortiously  from  his  own  country..  .68 

in.case  of  seizure  of  a  ship  employed  in  the  slave  trade 61 

caigo  part  on  board  and  part  landed 61 

jurisdiction  not  ousted  by  bringing  things  to  land,  where  for- 
feiture arose  at  sea  , 69 

place  of  seizure  determines  jurisdiction  of  Court  to  try  the 

offence 63 

where  a  seizure  is  made  on  waters  of  a  foreign  power 63 

decrees  of  Admiralty  of  the  United  States  conclusive  upon  a 

seizure * 63 

course  to  be  taken  where  seizure  is  abandoned 63 

jurisdiction  where  master  borrows  money  abroad  on  account 

of  the  ship •• 68 

lien  on  account  of  supplies,  &cc  enforced  in  Admiralty ...  .68,  69 

(iS^  Supplies.) 
remedy  of  material*men  in'r^wi,  where  a  lien  exists. .  .69  tufte^  70 

inper»mam,  in  all  cases 70 

lien  of  shipwright,  having  ship  in  custody,  enforced 70 

lien  not  relied  on,  if  vessel  allowed  to  sail 69  ntfU 

for  services  by  a  shipwright  on  a  vessel  in  New  Orleans 70 

bottomry  bonds-enforced  by  process  in  rem.  >  • 71 
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refonned  in  case  of  mistake IZ 

excessive  interest  moderated 45,  71,  73 

(Ste  BoTTOMRT  Bonds.) 

jurisdiction  over  cases  of  general  average 7^ 

Hen  of  master  on  goods  saved  for  contribution, 

enforced 73 

jurisdiction  over  cases  of  maritime  salvage 73 

process  in  personam  may  be  maintained 73 

where  a  foreign  ship  has  been  rescued  from  captors.73 
an  informer,  after  condemnation,  may  libel  the  proceeds  in 

the  Registry 73 

in  England  master  cannot  sue  in  Admiralty  for  his  wages 73 

otherwise  where  the  master  pawned  his  person 

as  ransom  for  his  vessel .  .• 73 

in  United  States  master  may  sue  in  personam  for  his  wages. .  .74 

otherwise  for  commissions  as  factor 74 

advances  and  disbursements  abroad  of  master  al- 
lowed in  certain  cases 73,  74 

mate  may  sue  in  rem  and  in  personam 74 

even  where  he  becomes  master  during  the  voyage 74 

so  also  a  cooper,  a  surgeon,  and  a  pilot' 74 

lien  in  cases  of  pilotage  enforced 74 

also  of  wharfinger 75 

also  of  seamen,  engineers,  deck-hands,  and  firemen 74,  75 

three-fold  remedy  of  seamen  for  wages*. . . ., .  1 75 

their  remedy  against  the  ship  secured  by  act  of  Congress 75 

same  remedy  given  for  the  shares  of  bank  and  cod  fisheries. .  .75 
libel  against  the  ship  for  a  seaman  in  the  mackerel  service ...  .76 

whaling  contracts  not  enforced  in  the  English  Admiralty 76 

otherwise  in  the  Admiralty  of  tlie  United  States 76 

suit  sustained  by  father  for  wages  of  his  minor  son 76 

by  a  master  for  the  marine  services  of  his  apprentice  or 

slave 76 

«  slave  may  bring  an  action  for  a  personal  tort 76 

by  a  woman  for  services  as  cook i 76 

for  subsistence  due  to  seamen 77 

for  the  three  months'  extra  wages  to  be  paid  to  dis- 
charged seamen  under  an  act  of  Congress 77,  78 

otherwise  in  the  English  Admiralty 78 

in  the  English  AdoTirelty  against  a  Post-Office  Packet 79 

by  disabled  seaman  for  expenses  of  his  cure 78,  79  note 

by  foreign  seamen  for  the  recovery  of  wtiges  not  sus- 
tained in  the  United  States 80 

otherwise  in  England  under  certain  circunntances ....  80, 61 
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against  letters  of  marque  for  recoTery  of  wages 79  ^ 

otherwise  with  public  vessels  and  privateers 79 

jurisdiction  in  cases  of  disagreement  of  part  owners  of  ships.  .43, 

47,  48,  69,  82,  83 
to  protect  the  interests  of  the  minority  of  owners  when 

the  majority  have  possession 83 

to  give  possession  to  the  majority  when  the  minority 

have  it 83 

to  decree  a  sale  in  case  of  an  equality  ofihterests 83,  83 

reraedy^in  these  cases  in  Scotland  and  at  Rotterdam 83 

petitory,  as  well  as  possessory,  suits  entertained  in  the 

United  States 83 

to  cany  into  effect  the  decrees  of  foreign  Courts  of  Ad- 
miralty   63 

where  captures  are  made  in  violation  of  our  neutrality 66 

does  not  extend  to  foreign  friendly  vessels  of  war  in  our  ports . .  66    • 
nor  to  claims  for  damages  for  capture,  Hcc.  in  certain  'tases ...  .66   . 
will  decree  restitution  of  vessel  in  a  case  of  wrongful  capture.  66, 67 
also  damages  for  ill  usage  against  the  captors  ....  .67 

has  cognizance  of  prize  cases .j^.  .61,  67 

in  United  States  will  enforce  the  lien  on  the  ship  for  damage 

to  goods  through  insufficiency  of  ship 67 

otherwise  in  England 67 

case  in  Scotch  Admiralty  of  reprisal  adjudged  upon  one  ship 

for  damages  done  to  another 67 

certain  statute  provisions  as  to  innocent  owners  of  vessels 

enforced  in  Admiralty 81 

Johnson,  J.'s,  opinion  against  the  extent  of  Admiralty  juris- 
diction   83,  84 

redelivery  of  property  delivered  on  bail  compelled  in  Admi- 
ralty   i..  ..-. 171 
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when,  and  how,  they  should  be  presented 184,  185,  506 

whether  they  must  be  upon  oath • 184 

JUSTIFICATION,  for  a  personal  tort 187 
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LAKES,  Admiralty  jurisdiction  extended  to  by  act  of  Congress 57 

LAND,  informations  where  the  seizure  is  made  on 119 

writ  of  attachment  runs  against 136 

our  stipulation  expressly  binds 136,  137,  143,  144,  147 

LEGISLATURES,  no  power  to  repeal  the  provisions  of  the  general  mar- 
itime law 81  naU 
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LETTERS -OP  MARaUE.    (Ske  MAHauE,  Letter*  of.) 

LETTERS  ROGATORY,  derived  from  the  Civil  Lair 201 

what  they  are,  and  proceedings  theTeopon 900-908 

where  a  precedent  of  may  be  found 2(^  noie 

regret  that  the  Common  Law  does  not  resort  to 903  noie 

LIABILITY  of  cargo  to  contribute  to  different  bonds 469 

LIBEL,  first  proceedings  in  a  suit  in  the  United  States 116 

filed  after  the  citation  In  England 116 

ancient  form  of  filin*^ 116 

definition  and  derivation  of ' 116 

requisites  and  form  of. 1 16,  117,  118 

object  of 117 

must  be  framed  to  eonrespend  with  the  evidenoe 117 

corresponds  with  the  declaration  at  eommofl  \tm 117 

principles  as  to  declarations  applicable  to .' 1 17,  118 

the  simple  form,  what  it  is ^ 118 

the  articulate  form,  what  it  is 118 

with  regard  to  several  counts  of 118,  119 

conclusion  of 193 

where  damages  must  be  laid  at  a  certain  sum 194 

whether  to  require  the  answer  to  be  under  oath ....  194,  195, 197, 191 
necessity  of  two  witnesses  to  contradict  answer  under  oath .  1 94, 947  noie 
disadvantage  of  requiring  the  answer  to  be  under  oath  . .  197,  947  naU 

prayer  of  libel  when  interrogatories  are  annexed 196 

'    skill  and  caution  requisite  in  propounding  interrogatories 197 

whether  the  libel  should  be  sworn  to 187.  198,  490  noie 

on  the  first  circuit  where  arrest  of  person  or  property  is  prayed 

for,  the  libel  is  sworn  to 197,  138 

in  New  York  all  libels,  except  for  United  States,  to  be  under  oath.198 
when  the  clerk  majT'issue  process  of  arrest  without  a  mandate  of 

the  judge 199 

fyoiUtons  In  iht)  nature  of  libels,  wnat  tney  are 199 

monition  issued  by  the  clerk  on  the  filing  of  the  libel ; .  i^o 

with  regard  to  filing  libels  out  of  court 130 

most  proper  to  file  them  in  court  at  a  re^lar  term 130 

should  be  free  from  impertinence,  scandal,  &c. 186 

new  allegations  may  be  added  to 187 

mutation  of,  what  it  is 194 

(^See  Amendments.) 

new  parties  added  by  a  supplementary  libel 96,  97 

joinder  of  matters  of  tort  and  contract  in  one  libel 98-100 

(^Sse  Practice  Courts  of  Admiraltt.) 

before  whom  the  oath  should  be  taken  .*.... 449  noie 

^when  the  form  of  a  declaration  may  be  pursued 454  neie 

^Precedents  of,    {See  Precedents.) 
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LIBELS  IN  ADMIRALTY,  in  caws  where  prirate  rigto  an  eon^ 

eeraed,  with  daima  and  answer* , 447 

UBEX  OF  INFORMATION-^ 

subject  to  the  same  rules  with  other  libels 119 

what  degree  of  eertainty  is  leqaited  ..«.* 119 

how  they  resemble  Exchequer  informations 119,  iOSntfM 

where  the  seizure  is  on  land ^ 119 

requisites  of 120 

technical  niceties  of  the  common  law  not  sustaihed  as  to  . . .  119,  IfiO 

how  the  offence  most  be  described 190 

offence  to  be  brought  within  the  statute 121-123 

need  not  anticipate  iacts  of  defence  or  ezeeption 120 

what  rales  of  eommoB  law  aa  to  indietmamaandinftmnations  are 

applicable  to 131 

the  conclusion  eon^a/T^suMcstote/t  unnecessary 121 

substantial  reference  to  the  law  sufficient , 121 

rule  of  common  law  as  to  conclusion  in  singular  or  plural.l21, 122,  123 

express  allegation  of  seizure  on  the  high  seas,  &c.  necessary 123 

allegation  in  Massachusetts  District  that  seizure  was  made  by  the 

Collector 123 

in  the  New  York  District  that  seizure  was  made  by  the 

Sunreyor 123 

should  be  filed  in  court  at  a  regular  term 130, 13t 

why  costs  are  prayed  for  in  an  ajMwer  to  • 4l3  mfU 

for  forfeitures,  with  claims  and  answers,  and  other  proceedings 

consequent  thereon 407,  447 

Precedents  of,    {See  Pabcedbmts.) 

LIBEL  OP  REVIEW— 

whether  a  cause  may  be  opened  by 278-280 

reasons  for < '* 278,  279 

facts  on  which  it  ought  to  be  allowed 279 

analogous  to  the  Bill  of  Review  in  Chancery 280 

the  High  Court  of  Admiralty  has  power  to  revie#  its  own  deciston.280 
l^tSiLLiLtJEii.^  X,  wnea  ne  snoina  luwo  tox  i»v«*vv  irw«nc«j--UMM  l&aa  been 

given  for  costs • 159 

LIEN  on  the  ship  for  damages  to  goods  through  its  insuffioicney .67 

on  account  of  supplies  enforced 45,  68,  69 

of  the  bottomry  holder  enforced  by  process  inren •< 71 

of  material-men - 71,  503 

in  cases  of  pilotage 74 

of  wharfinger  andof  seaaien 75 

dfa  shipper  on  freight ^ 508 

how  enforced  in  Admiralty 91,  92 

on  a  Vessel,  given  by  a  State  Law 81 

Hot  relied  on  if  vessel  is  allowed  to  sail  without  its  being  enforced  ....  69 
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UEN,  CamHnme^^ 

of  Materiel-m^  not  difcated  by  exeeotiott  and  judgment  in  favor 

of  the  United  States UO 

LIMITATION,  STATUTE  OF,  as  to  teamen's  wages , 79,  80 

amendment  allowed  to  defeat  its  operation 195 

I«OOALITY,  determines  the  jurisdicdon  id  cases  of  tort ^ 43, 59 

also  in  cases  of  seizures C2 

otherwise  with  contracts. . . .« 58,  59 

IX)Q^BOO&,  indispensable  to  prove  certain  statute  forfeitures 221 

forfeitures  incurred 221,  222 

how  the  entries  are  to  be  made 222 

entry  not  conclusive 222 

only  admissible  where  made  so  by  act  of  Congress  222 

attempts  to  deceive  by  false  entries 222 

fiilse  entries  made  in  accidental  blanks 222 

to  be  produced  by  the  master  when  required 221 

to  be  proved  to  be  the  book  kept  on  the  voyage 235 

how  it  may  be  identified 235 

{See  Evidence.). 
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MACKEREL  FISHERY— 

libel  of  a  seaman  engaged  in  against  the  ship 76 

MARINERS'  WAGES— 

common  law  courts  first  denied  the  jurisdiction  of  Admiralty 

over  suits  for 40 

in  19  James  I.  a  prohibition  to  the  Admiralty  was  refused  In 

a  case  of 40 

how  the  jurisdiction  over  became  established 40 

seven  reasons  assigned  by  the  Common  Law  Courts  for  the 

jurisdiction  over 40,  41 

criticism  of  these  reasons  by  Mr.  Justice  Story, 41,  42 

{See  Jurisdiction  op  Admiralty.) 

threefold  remedy  of  seamen  for  wages  . . « 75 

their  remedy  against  the  ship  secured  by  act  of  Congress 75 

three  months  extra  wages  to  be  paid  on  their  discharge  abroad.77,  78 
recovery  on  whaling  contracts  and  in  the  mackerel  fishery. . .  76 

statute  of  4  Anne  as  to  the  limitation  of 79 

statutory  provision  as  to  commencement  of  suit  for 102-104 

construction  of  this. 104-109 

service  must  be  substantially  upon  the  sea  to  entitle  to  Ad- 
miralty process -. 104 

the  termini  of  the  service  may  be  beyond  the  leach  of  the  tide .  104 


• 
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MARINERS'  WAGES,  Coniinued-^ 

reason  often  days  being  established  by  Congress  before  Tessel 

may  be  libelled  for  wages 104,  105 

when  the  ten  days  commence  running. 107 

[suits  in  personamj  as  well  as  in  rem^  not  to  be  commenced  till 

after  ten  days.    (Reyersed)  ] 106,  109  uvU 

suits  sustainable  at  common  law  within  the  ten  days..  106, 109  note 

when  the  voyage  is  ended 105 

liability  of  seamen  for  not  unloading  cargo 105 

whether  wages  are  forfeited  for  this  neglect 105-107 

deduction  from  wages  of  mate  on  this  ground 107 

not  customary  to  retain  seamen  to  unload 106,  107 

mariners,  prosecuting  for  wages,  not  held  to  givs  security  for 

costs 109 

when  unsuccessful,  costs  not  decreed  against  them. . .  110, 113,  261 

seamen  under  the  protection  of  Admiralty 110,  219,  240 

duties  of  proctors  and  their  opportunities  in  seamen's  cases  ....  112 

113,261 

what  is  admitted  by  a  tender. 243 

wages  may  be  paid  off  by  holder  of  bottomry  bond  to  give  pri- 
ority of  lien 46 

effect  of  process  for,  against  a  ship  in  possession  of  the  sheriff. .  139 

140  noit 
(^See  Eyidence-^Shippino  Articles.) 
Precedent  of  a  Libel,  ttrilh  a  Claim  and  Answer  in  a  ease  of,  446-452 
MARaUE,  LETTERS  OF, 

suit  against  for  seamen's  wages 79 

MARSHAL  and  Clerk's  Fees 2^ 

MARSHALLING  ASSETS iTSnoU 

MASTER,  J^ow  he  may  sue  for  his  wages 73,  74 

his  competency  as  a  witness  in  certain  cases .216,  218 

{See  Evidence.) 
not  estopped  to  join  his  co-owners  in  impugning  a  bottomry 

bond 115  note 

MATE,  deduction  from  his  wages  for  neglect  in  unloading  cargo 107 

suit  by,  when  wrongfully  dismissed  from  his  station 68 

how  he  may  sue  for  his  wages 74 

MATERIAL-MEN,  remedy  of  in  Admiralty 50,  70,  96  note 

and  Mechanics  may  unite  in  one  libel ^ 96 

Hen  of  not  divested  by  U.  S.  execution  and  judgment.  140 
{See  Jurisdiction  of  Admibaltt.) 
Precedent  of  a  Libel  by  a  Material-^an  for  repairing  and 
furnishing  a  Foreign  ^ip,  wUh  a  Claim  and  Answer, 

503-507 


BIEDICINE,  BoH  by  disablod  seamen  for  expenses  of 7S,79«ftfe 

MILITARY  COURTS,  Coorts  of  Admiralty  are  in  time  of  war 114 

MINISTER,  PUBLIC,  when  be  may  make  a  claim 153, 154 

MINOR,  salt  by  father  for  wagea  of 76 

without  pr«difi»  Ami. 97 

MISCONDUCT  of  respondent,  the  oceaaion  of  cosu 109 

MISNOMER,  amendment  in  case  of 193,194 

MISTAKE,  bottomry  bond  reformed  in  case  of. ....  * , 73 

MIXED  MONITION.    (See  Pkocbss.) 
MONITION.    {See  Froceub.) 

MORTGAGE,  necessity  of  some  terms  of,  in  a  bottomry  bond 46, 71 

ofavesaeL 59,75 

MOTION,  to  the  Court,  should  be  made  in  writing 146 

for  better  security,  when  to  be  made  by  libellant 158 

MULTIPLICATION  OF  COSTS,  act  of  Congress  to  prevent 264 

MUSICIANS,  as  such,  cannot  sue  in  Admiralty 75 

MUTATION  OP  A  LIBEL,  wh^itis : 194 

NECESSARIES,  lien  on  account  of  when  furnished  to  a  ship 503 

{See  Material-Mek.) 

NEUTRALITY,  remedy,  where  captures  arc  made  in  yiolation  of. 66 

NEW  ALLEGATIONS  may  be  added  to  an  answer 187 

'•  and  Proofs  may  be  made  in  Appeals 274 

NEW  CLAIM  not  received  in  the  Supreme  Court  of  the  United  States  . .  156 

NEW  RULES  of  the  U.  S.  Supreme  Court  in  Admiralty 295 

NORTHERN  DISTRICT  of  New  York  Circuit  Court  Rules 395 

District  Court  Rules 397 

NORTHERN  LAKES,  act  of  Congress  extending  Admiralty  jurisdic; 

tion  OTer 57 

NOTARY,  effect  of  a  paper  certified  by 134 

NOTICE  of  trial  affixed  to  the  mainmast  of  a  ship 93 

before  commencing  suit 101 

^to  the  United  States  of  the  prayer  for  delivery 176,  177 

of  petition  for  the  remission  of  forfeitures 285 

{See  FoRPEiTiTRES,  Remission  op.) 

to  produce  papers  at  the  time  of  trial 238-240 

{See  Evidence.) 


o. 

OATH,  whether  to  require  the  answer  to  be  under. . . .  124,  125,  127,  190, 192 
when  the  libel  should  be  sworn  to 128 


a 

OATH,  Continued^  « 

neeeesaiy  to  an  aBBw«r 191 

A  claim 155,157,191,192 

to  be  taken  in  Court  or  before  a  Commisaioner 191,  449  note 

coBta  of  commiBBion  to  administer 199 

of  petitioner  for  a  remission  <^a  forfeituio  is  usnal 284^  286 

one  form  oi  stipulation  by , 47 

siippletory,  what  it  is,  and  when  administered 246, 949 

{See  Etiakncs.) 

purgatory,  what  it  is.. .  .* , 919 

of  calumny  and  malice,  what  it  is 250, 251 

dedsory,  what  it  is 251 

daim  Terilied  by ^ 155,192,450 

OBLIGATION  of  bail  taken  on  the  original  warrant  of  ariest 141 ,  149 

ONUS  PROBANDI,  when  it  is  upon  the  claimant  in  a  revenue  cause. .  .942 
upon  the  master  to  show  payment  of  the  three  months*  extra 

wages 943 

ORD0NNANC£  DR  LA  MARINE— 

jurisdiction  of  Admiralty  defined  therein 26-<90 

OWNERSHIP  DISPUTED,  baU  of  vessds  whe^e  the  ownership  is 

disputed 165 

jurisdiction  over  cases  of . .  * .  • 43, 46,  47,  82,  83 

(See  Jurisdiction  of  Admibaltt.) 
JPrecedeiU  to  obtain  possession  of  a  Ship  wrongfully  wUkkeldfrom 
Me  ownersj  vfith  mn  Ansvfer , 496-502 

P. 

PARTIES,  how  called  in  Admiralty 94 

who  is  a  claimant ^ 94 

in  whose  name  prize  proceedings  are'instituted 95 

also  libels  for  salvage .n 95 

all  persons  interested  joined  as  libellants 95 

master  may  institute  an  action  for  all  interested  in  a  case  of 

collision 95 

master  not  estopped  to  impugn  a  bottomry  bond  made  by  him,.  115 
joinder  of  seamen  in  one  libel  against  ship  required  by  Act  of 

Congress 95,96 

whether  this  joinder  would  be  required  in  actions  in  personam. .  96 

occurrence  of  cases  wher»^l  seamen  have  not  joined 96 

costa  aiTected  by  the  non- joinder 96 

parties  improperly  introduced  may  be  struck  out 96 

new  parties  added  by  supplemental  libel 96,  97 

death  does  not  necessarily  abate  a  suit 97 

rules  of  th(  Southern  District  of  New  York  as  to  death  of  a  party,  97 
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PARTIES,  Cantinmd^ 

suits  instituted  by  minora  without  pr^ekein  ami ^ 

eYideneefrom ^^ 

(;See  Evidence.) 

PARTY,  not  bound  to  charge  himself  with  any  crime 191 

PART-OMTNERS,  jurisdiction  orcr  disputes  between,  as  to  the  employ- 
ment of  ships 43,46,47,^,83,488,493 

having  unequal  interest - 83 

{See  JcBisorcTioN  of  Admibiltt.) 

cannot  institute  suits  for  accounts  in  England ^^ 

malicious  representations  by  one  part-owner  respecting  the 

character  of  the  ship ;..•....-  s »♦. *® 

Precedent  0/  a  Libel  by  a  disserUieiU  Part-Owner  of  a  Ship  in 

order  to  procure  possession^  vritk  an  Answer. 488 

Precedent  of  a  Libel  by  dissentient  Part-Ovmers  in  ord^  to  ob- 
tain Security^  vfith  a  Stipulation . 492-495 

PASSENGERS,  suit  sustainable  for  immodest  deportment  towards 65 

Admiralty  has  jurisdiction  over  contracts  to  transport 60 

PERISHABLE  GOODS,  what  noUce  of  sale  of «...  257 

PERSONAL  DAMA^IE.    ^See  Damage  Pebbonal.) 

PETITIONS,  in  the  nature  of  libels,  what  they  are 129 

forthe  remission  of  forfeitures 284 

{See  Forfeitures,  Remission  of.) 

for  salvage  when  allowed 129 

Precedent  for  a  Petition  for  ike  restoration  of  Property  on  Bond, 

445,  446 

PETITORY  SUITS,  entertained  in  United  States 83,  496 

decree  in .- 256 

PILOT,  may  sue  in  Admiralty  for  his  wages '..  74 

lien  enforced. 74,  517 

has  three-fold  security,  like  the  mariner 517 

may  institute  a  suit  for  salvage,  as  well  as  pilotage 517 

Precedent  of  a  Libel  in  a  cause  of  Pilotage^  with  a  Claim  and 

Answer 517-523 

PIRATES,  jurisdiction  over  goods  and  their  proceeds  taken  by .49 

BL£A  ovenruled 273 

PLEAS  TO  THE  JURISDICTION— 

when  and  how  they  should  be  presented 184,  185,  506 

whether  they  must  be  upon  oath '. . ., 184 

PLENARY  CAUSES,  distinction  between  these  and  summary  causes ...  .94 

POSSESSION,  CAUSES  OF,  jurisdiction  over : 43,  46,  48 

(fifee  Jurisdiction  of  Admiralty.) 

delivery  of  property  on  bail  in 165 

substance  of  the  bail-bond . . . .  - 168 

deo«e«  in * 256 
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POST-OFFICE  PACKET,  suit  in  the  English  Admiralty  against 79 

PRACTICAL  FORMS,  commence  page 407 

PRACTICE  OF  COURTS  OF  ADMIRALTY— 

modelled  upon  the  proceedings  of  the  Roman  Law.  .85, 90, 331 

its  similiarity  in  different  countries 86 

proxies  or  proctors  derived  from  a  fiction  of  the  Roman  law.  .86 
summons  citatio  pubiica  and  viis  et  modis  derrred  from  Ro- 
man Law 88 

declared  by  Act  of  Congress  to  be  according  to  the  Civil 

Law 90 

rates  of,  how  made  in  the  United  States 90 

its  great  comparative  simplicity  with  us 91 

formed  with  us  upon  the  Colonial  Vice* Admiralty  Courts. .  .91 

two  kinds  of  actions,  in  rem  and  in  personam 91 

what  are  actions  in  rem .91 

to  obtain  a  specific  thing 91 

condemnation  of  a  prize 9} 

condemnation  of  property  forfeited 91 

to  enforce  a  maritime  lien  upon  property  libelled 91 

primum  decretum  of  the  English  Admiralty,  and  its  effect.  91,  98 

corresponding  proceeding  in  the  United  States . » 93 

when  process  in  rem  issues  in  United  States 93 

in  proceedings  in  rem,  if  the  thing  itself  is  within  the  juris- 
diction of  the  court  this  is  enough  to  give  jurisdiction. 93  noU 

notice  of  trial  afl[ixed  to  the  mainmast  of  a  ship 93 

proceeding  in  United  States  corresponding  to  secundum  de^ 

crelum 93 

trial  often  at  the  first  hearing 93 

what  are  actions  in  personam 93 

distinction  between  proprietary  and  possessory  causes 93 

>  ihis  distinction  nominal  in  United  States 94 

distinction  between  plenary  and  summary  causes 94 

all  causes  in  United  States  summary 94 

libellant  and  respondent  are  names  of  parties 94 

how  a  suit  in  rem  is  entitled *, 94 

of  parties  to  suits .  .^ .34-98 

•  (Ste  Parties.) 
matters  of  tort  and  contract  joined  in  one  libel  in  actions 

in  personam 98,  p9  noU 

joinder  of  actions  for  wrongful  dismissal  of  mate  from  service, 

and  also  for  wages "... .99 

assault  and  battery .99  note 

possible  inconvenience  from  this  joinder . » 99-100 

how  it  may  be  obviated .• 100 

separate  decrees  for  each  ground  of  action 100,  lOl 

88 
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PRACTlCfi  OP  COURTS  OF  ADMIRALTY, 

conaoUdation  of  lepanUe  actions  upon  aereral  bottomiy  boBda.l01 
neeeaaity  of  praTiooa  lequeat  of  pajrment  U>  entiUo  to  coats . .  101 

notice  belbie  the  oommeneeaAent  of  a  aoit 101 

common  law  atDctneaa  in  ngacd  to  tender  abated 110,111 

(See  TfiMOCB.) 
aegotiationa  for  adjoatment  of  a  sait  to  be  in  presence  of 

the  proetora 112 

form  of  claiming  appeab 278 

{See  Appeals.) 
{See  Claim — Libels— Libcls  op  Ikfobmation — Process — Proctors. 

PRAYER,  of  an  anawer , 186 

.    fordefiTery 176, 177 

PRAYING  PUBUCATION 203,204 

PRECEDENTS,  Libelb  of  Information  for  Forfeitures,  with 
Claims  and  Answers,  and  other  proceedings  con- 
sequent THEREON 407-446 

No.  I.  iaMof  Information  against  Goods ^  in  fq/ir  counis ;  first  counif 
alleging  that  tkey  were  unladen  wUhotU  a  permit^  contrary  to  . 
the  Stat.  1799,  chap.  128  [128,]  ^  50 ;  second  count,  aUeging  that 
they  voere  found  concealed^  contrary  to  the  same  St.  (  68  ;  third 
count  f  aUeging  that^  being  of  foreign  growth  or  manufadmre,  they 
tcere  landed  and  unladen  at  some  place  other  than  one  directed  by 
an/y  staiuJte  of^  United  States,  corUrary  to  the  same  Stat.  ^  92 ; 
fourth  amntj  alleging  that  they  toere  imported  into  the  United 
States  in  some  district  on  the  northern,  or  northwestern  boundary, 
4rc.,  and  were  afterwards  unladen  without  a  permit,  contrary  to 
the  same  Stat.  (  ^  50,  105 ;  with  a  Claim,  an  Admission  of  the 
Claim,  Answer,  and  Replication 407-414 

No.  IT.  Libel  of  Information  against  a  ship  on  account  of  her  being 
falsdy  registered,  fownded  on  Stat.  1792,  chap.  45  [1],  ^  4,  with  a 
Claim  aitd  Answer 414-418 

No.  III.  Uhd  of  InformaHon  against  a  ship  for  the  violation  of  the 
Embargo  Act  of  1808,  chap.  5  and  8,  with  a  Supplemental  lAbel 
and  a  Claim 418-421 

No.  ly.  lAbd  of  Information  against  Merchandise,  foi'  not  being  ii^ 
eluded  in  the  manifest,  founded  on  Stat.  1799,  chap.  128,  %  24,  with 
a  Claim  and  Answer. 422-427 

No.  V.  Libel  of  Information  against  a  Ship  for  unlading  without  a 
permit,  f minded  on  Stat.  1799,  chap.  128,  ^  50,  with  a  Qaim  and 
Answer ^7-431 

^No.  VI.  lAbel  of  Information  against  a  ship  for  being  employed  in  a 
trade  other  than  that  for  itohich  she  was  Ucensed,  founded  on  StaL 
1799,  cfa^.  52  [8],  58;  i^t«*  an  ilTtittw 431-437 
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PRECEDENTS,  QmUimed^ 

No.  y II.  Libel  of  Information  against  the  proceeds  of  a  Ship^  (after 
it  had  been  decreed  to  be  sold  for  the  payment  of  the  wages  of  the 
mariners)  to  recover  certain  tonnage  duties  and  light  money ^  the 
said  Ship  being  owned  in  part  by  persons  luft  resident  in  the 
United  States,  founded  on  Stat,  1790,  Oap,  57  [30,]  « l^and  Stat. 

1804,  c*flp.  57,  «  6 434-437 

No.  YIIL  Libel  of  Information  against  a  Ship  for  a  violation  of  the 
act  rdaJting  to  passenger  vessels^  Stat.  1819,  chap.  170,  §  2 ;  with 

a  Gaim  and  Petition  for  the  restoration  afthe  ship  on  bond 477-440 

No.  IX.  Libel  of  Information  against  a  Master  of  a  Ship  for  discharg- 
ing a  seaman  in  a  foreign  country,  without  leaving  three  months^ 

extra  wages,  founded  on  Stat.  1803,  chap.  62,  §  3 440-443 

No.  X.  Petition  for  the  remission  of  a  forfeiture  443-445 

No.  XI.  Petition  for  the  restoration  of  Property  on  bond  seized  for  an 

alleged  violation  of  the  laws  of  the  United  Slates 445-446 

Libels  in  Admiralty,  where  Private  Rights  are  con- 
cerned, WITH  Claims  and  Answers 446 

No.  I.  Libel  for  Mariners^  wages,  with  a  Claim  and  Answer 446-453 

No.  II.  LibA  in  a  cause  of  Personal  Damage,  with  an  Answer 452-458 

No.  III.  Another  Libel  in  a  cause  of  Personal  Damage 459-461 

No.  IT.  Libel  for  Collision,  with  a  Claim  and  Answer  462^469 

No.  y.  Libel  on  a  Bottomry  Bond,  with  two  Claims  and  Answers  by 

different  parties 469-489 

No.  yi.  'Libel  on  a  Bottomry  Bond,  with  a  Claim  and  Answer  . .   .  .482-488 
No.  yil.  Libel  by  a  dissentient  Part-ovmer  of  a  Ship,  in  order  to  pro- 
cure possession,  with  an  Answer 488-492 

No.  y  III.  lAbd  by  dissentient  Part-owners  of  a  Ship,  in  order  to  obtain 

security,  with  «  stipukUi&n  thereupon ^2-496 

No.  IX.  Libel  to  obtain  possession  of  a  Ship  wrongfully  withheld  from 

the  otoners,  with  an  Answer , 496-502 

No.  X.  Libel  by  a  Material'Manfor  repairing  and  FSimisking  a  For- 
eign Ship,  with  a  Claim  and  Answer 503-607 

No.  XI.  Libel  on  a  Charter-party,  with  a  Claim  and  Answer 506-517 

No.  Xn.  Libel  in  a  cause  of  Pilotage,  with  a  Claim  and  Answer ....  517-523 

No.  XMI.  Libel  in  a  cause  of  Pilotage,  with  an  Answer 523-529 

No.  Xiy.  Libd  in  a  cause  of  Salvage,  with  a  Claim  and  Answer  . .  .529-538 
No.  Xyl  Libdin  acaiise  of  Salvage{derelict)ftoith  two  different  €Xaims.5d!Shbi6 
pntMXTM  DECRETUM  of  the  English  Admiralty,  and  its  effect.87,  88,  92 
PRIORITY  gained  by  holder  of  a  Bottomry  Bond  by  paying  off  wages 

of  crew — 46 

PRIVATEERS,  wages  not  allowed  on  board  of Tf 

iPRIZE  CAtrSEJS,  cxclasively  cognizable  in  Admiralty' ". 39,  61,  67 

in  whose  name  instituted 94, 95 

niles  of,  applicable  to  claims  in  instance  caiies  .' ; . .  '.^ 155 
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PRIZE  CAUSES,  Coniinuedr— 

corresponding  proceedings  in  United  States 92,  93 

PROBABLE  CAUSE,  what  it  is S67 

(^See  Reasonable  Cause,  Certificate  of.) 
PROBATORY  TERM. 

{See  Term  Probatory.) 
PROCEEDINGS  in  lEnglish  practice  when  a  party  refuses  lo  answer 189 

PROCEEDS 59' 

of  libelled  property,  claimed 157 

no  distinction  between  suits  against  these  and  original  suits.. 46 

of  a  prize  distributed  in  Admiralty 61 

of  property  libelled,  claim  of  and  stipulation  thereupon   ....  157 

,  PROCESS,  power  of  Admiralty  Courts  in  issuing  132 

common 132 

Tarious  kinds  of  monition 132 

when  they  may  issue 138 

Ist  general  monition 132,  134 

when  used 130, 132 

constnictiTe  notice  to  the  world 132,  133 

to  whom  directed 133 

how  serred 133 

2d.  special  monition , 134 

to  whom  directed  and  how'served 134 

3d.  mixed  monition 134 

how  served 134 

warrant  of  arrest,  what  it  is 129,  134, 135 

what  in  rem  and  in  personam 93, 93, 134,  135, 139 

by  whom  issued 139 

duty  of  officer  on  arrest  of  defendant 135 

proceedings  on  holding  defendant  to  bail « .  ...  135 

return  of  the  officer 135 

certificate  of  execution  of  in  England 136 

warrant  of  arrest  in  rem,  and  the  monition  united 136 

writ  of  attachment,  what  it  is 136,  137 

writ  framed  according  to  the  State  practice  where  served 136 

runs  against  lands  ^ .  136 

otherwise  in  England 136 

no  instance  in  which  execution  has  been  levied  on  lands 

in  Massachusetts  '. 136 

writ  of  foreign  attachment,  or  garnishment  .....' 137,  138, 139 

how  it  is  served 137 

writ  will  issue  against  the  debts  of  an  absent  person 137 

writs  of  attachment  and  foreign  attachment  not  issued  till  af- 
ter return  on  a  warrant  in  persimam  that  defendent  cannot 
be  found 137,138 


INDSX. 


PROCESS,  OmHntied^    > 

whei-e  the  defendant  has  secreted  himself  or  leA  the  country. . .  138 

Tarious  in  the  different  Circuits  and  Districts 138 

effect  of  process  for  seamen's  wages  against  a  ship  in  posses- 
sion of  the  sheriff 139,140 

PROCBEIN  AMI,  suits  instituted  by  minors  without 97,  98 

PROCTOR  who  occasioned  the  suit,  obliged  to  pay  costs IHJ 

PROCTORS,  derived  from  the  Roman  Law 86 

negotiations  for  adjustment  of  a  suit  to  be  in  their  presence 113 

liable  for  costs  in  certain  cases  of  misconduct 1 12 

duty  to  ascertain  that  a  suit  has  reasonable  grounds  11* 

obsei-vations  of  Lord  Stowell  on  their  duty 1 12 

their  duty,  and  opportunities  afforded  in  seamen's  causes  .112, 113,  261 

liberal  practice  expected  from  them • Hi 

requisites  of  in  France . . : lift 

their  duty  in  regard  to  taking  appeals 276, 277 

to  tendering  the  juratory  caution 161 

may  protest  against  the  sureties  offered 148, 150 

PROHIBITIONS,  issued  to  the  Admiralty 32-34,48,49 

{See  Jurisdiction  or  Admiralty.) 

when  refused  in  case  of  mariners'  wages 40 

PROOF.    {See  Evidence.) 

PROPERTY,  arrested,  delivered  on  bail .^ 166 

PROPRIETARY  CAUSES,  jurisdiction  over 43 

{See  Jurisdiction  op  Admiralty.) 

distinction  between  these  and  possessory  suits .- 93 

PROTEST  OF  RESERVATION— 

in  the  answer  merely  formal ? 185 

PROVISO,  in  a  statute,  how  pleaded  in  a  Libel  of  Information 121 

PUBLICATION,  of  testimony,  when  it  may  be  prayed 204 

PURGATORY  OATH— 

to  adverse  pasty  compelled  in  United  States 247 


R. 

REASONABLE  CAUSE,  CERTIFICATE  OF- 

provision  for  by  act  of  Congress '• 266 

effect  of 266 

where  a  commander  of  public  armed  vessel  has  made  a  seizure 266 

doubt'as  to  construction'of  statute  a  reasonable  cause 2i66 

in  case  of  seizure  of  neutral  vessel 266 

meaning  of  probable  cause 267 

what  it  is,  a  question  at  law ♦ ^^ 

where  certificate  of  reasonable  cause  is  denied,  seizure  is  tortious  . .  .267 


986  iifixBX. 

REASONABLE  CAUSE,  CERTIFICATE  OF—QmUnned— 

justification  of  seizure  for  a  municipal  forfeiture 266,  967 

costs  and  damages,  in  the  British  Admiralty,  where  the  certificate  is 

denied 967 

whether  aflldavits  may  be  offered  in  support  of  an  application  (or  a 

certificate 968 

RECEIPT,  of  a  seaman  prima  facie  evidence 940 

{See  EviDEKCE.) 
REDELIVERY— 

of  property  deliTared  on  bail  compelled  in  Admiralty' 171 

REGISTRY,  effect  of 245,946 

REJOINDER,  whether  resorted  to  in  Admiralty ^dSnoU 

RELEASE,  to  a  master  of  a  ship  to  make  him  a  competent  witness.  9l6, 917, 918 
REMISSION  OP  FORFEITURES. 

{See  Forfeitures,  Remission  op.) 

REPAIRS,  furnished  to  ships,  lien  for :...503 

Precedent  of  a  Libel  far  with  a  Claim  and  Answer 503-607 

REPLICATION,  special,  when  allowed  in  Admiralty 189 

is  seldom  filed « 183,  498  noU 

Precedent  of,  on  a  Libel  of  InforvtaHnn 413 

REPRISAL,  upon  one  ship  for  damages  done  to  anotlier 67 

REQXTEST,  of  payment  necessary  to  entitle  to  costs 101 

RESERVATION,  PROTEST  OF— 

in  the  answer,  merely  formal 185 

RESTITUTION,  in  value 75 

RESTITUTION,  of  the  property,  prayed  for 481  note 

RETURN,  bond  for  return  of  a  ship  to  a  particular  port,  its  construction  .  166 

REVENUE  CASES,  judgment  on  the  bond  in 171 ,  179 

(See  BiiL  ON  Deltveby  op  Property.) 

decree  in 63,967,958 

REVIEW,  LIBEL  OF. 

(See  Libel  op  Review.) 
RICHARD  IL,  STATUTES  OF. 

(See  Jurisdiction  op  Admirilty.) 

RIVERS,  jurisdiction  in  cases  of  annoyances  and  obstructions  of 35,  36 

ROGATORY  LETTERS. 

(See  Letters  Rogatory.) 

ROMAN  LAW,  Admiralty  practice  modelled  upon 85,  90 

foundation  of  judicial  institutions  on  the  continent  of  Europe  ....... .85 

how  the  simplicity  of  its  early  practice  became  complicated 85,  86 

ancient  maxim  that  no  one  could  represent  another  in  legal  proceed^ 

ings 86 

proxies  or  proctors  derived  from 86 

ancient  and  summary  form  of  arrest,  obtarto  collo 86 

its  influence  on  the  Common  Law  form 86 


697 

ROMAN  LAW,  CmUmud— 

this  fonn  aUoded  IM  New  TeManm :...86 

Roman  trOniiuils  cJSblMhed  IB  Jadea 86 

party  eoold  not  be  amiiKri,  or  auimoned,  in  hia  owb  lnwae 87 

iaflaenea  of  this  principle  on  the  Common  Law  raie 87 

coiporal  arrest  dianaed  before  the  time  of  Jaatiiwaa 87 

efeot  of  the  ^risiaai  decreimm 87,88 

seamdum  dtcn§mm 88 

pnctioe  of  aeqoeatiationa  derived  by  Lord  Bacon  from 

this. 88 

pmetice  of  snounoning  in  Admiialty  and  Ecdeaiastical  Conrta  de- 
n ved fiooi. .... ....  ...•  •*.« .«..  •••*••  ..••••.«  .•••  ..••  .••«••  .88 

appoimaMBtoftinM  of  trial  and  eoiifae  of  proceeding 88 

dismissal  of  soit  opon  plaintiff's  non-appeamnce  within  a  year 88 

written  fotms  of  ptoeeedings  devised 89 

pteserredaaaataieaecMt 89 

when  and  howdivnli^ed 89 

each  party  gave  aecnriiy  to  the  other 89 

mode  of  pleading  by  plaintiff  and  defendant 89, 90 

conteatation  of  soit,  what  it  ia 90 

from  what  time  preacription  and  limitation  ctaBmcnoed   99 

what  the  answer  was 181 

sammoQS  dUUio  pudliea  and  vtis  H  modu  derived  from 88 

forms  (Astipulation  according  to 146,  147 

(iSee  Stipclation.) 

RULES,  NEW,  ofthe  U.S.  Supreme  Coort  in  Admindty 295 

of  Practice  of  the  U.  Si  Supreme  Court 310 

of  Circait  Court,  Southern  Diatrict,  New  Yoifc 389 

of  Circuit  Court,  Northern  District,New  York 396 

of  District  Court,  Northern  District,  New  Yoik 397 

of  District  Court,  Southern  District,  New  Yoric 327 


s. 

SACaurERS,  who  they  where 106 

SALE,  of  a  ship,  whether  it  can  be  compelled 47,  48,  82 

of  a  wreck,  whether  it  will  be  supported  in  Admiralty 63,  64 

Court  cannot  refuse  an  order  for 115 

SALVAGE,  jurisdiction  over 48,  72,  529 

(^Sce  JcaisDicTioN  op  Admiralty.) 

in  whose  name  libels  for  are  instituted 95,  529,  530 

costs  in  cases  of Ill,  112 

how  a  tender  should  be  made  in  cases  of Ill 

*  

competency  of  salvors  as  witnesses 232 


58^  INOKX. 

SALVAGE,  iymltmwedr-- 

deerae  of  a  minor't  cham ^ 96 

when  a  petition  for  was  allowea 129 

Prteedtmlt  of  a  lAbd  in  a  etmse  of  Salvage,  wUk  a  CkUm  and 

Answer 4 , . .  .529^538 

Precedent  of  a  JJbel  in  a  cause  of  Sahuge  (dereiicty,  lailk  two 

different  Claims 539-546 

SCANDAL,  Libel  and  Answer  should  be  free  firom 186 

SEAti,  stipulation  not  under  sea!  in  England 156 

not  necessary  to  a  security  in  Admiralty 170 

of  the  envelope  to  the  return  of  a  coramtssion  is  sofficieot  sealing,  .^5 

SEAMEN,  suit  for  fraudulent  shipment  of,  on  a  fictitious  voyage €8 

for  wrongful  dismissal  -of,  before  the  end  of  the  voyage  ....  68 

for  subsistence  due 77 

for  three  months  extra  wages  on  their  discharge  abrtMid.77,  78 

suit  for  when  disabled  for  expenses  of  cure 78,  79  note 

presumptive  proof  of  death  of 235 

release  under  seal  by,  not  an  estoppel 240 

receipt  by 341 

{See  Mabinebb'  Wages— Shipping  Articlrs — ^Evidence.) 
SEAS.    {See  High  Sbas^-^Kide.) 
SECRETARY  OP  THE  TREASURY. 

{See  Treasury,  Secretary  of.) 

SECUNDUM  DECRETUM,  eflFectof 88,93 

SEIZURES,  jurisdiction  over  cases  of 61-^ 

(iS^  Jurisdiction  op  Admiralty.) 

by  United  States,  claimant  must  give  bond 159 

for  violation  of  revenue  laws 54,  55,  58,  59 

by  whom  made 123 

when  tortious 257 

{See  Reasonable  Cause,  Certificate  of.) 

SENTENCE,  suspended  by  appeal OT 

SEPARATE  CLAIMS  to  be  made  when  interests  separate 155 

SEaUESTRATIONS,  how  the  practice  of  is  derived  .. . .  ^ ! . . .  .88 

SERVICES.    (&e  Process.) 

SET  OFF,  when  allowed  in  Admiraliy 80 

deducted  from  both  debt  and  costs 109  HO 

SHIP,  lien  on  for  damages  to  cargo  through  insufficienoy  of 67 

SHIPPING  ARTICLES,  when  required  by  Act  of  Congress .218 

Admiralty  will  relieve  seamen  from  unjust  stipulations  in  . .  .219 

construction  of  the  words  "  or  elsewhere"  inserted  in 21 9 

conclusive  only  as  to  the  voyage  and  the  stipulated  wages.2i9,  220 

two  essential  stipulations  in 890 

jfrima  facie  evidence  as  to  master  and  apprentice 220 

only  legal  evidence  as  to  CiCW , 220 
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SHIPPINO  ARTICLES,  C^nUmed- 

wheie  no  rale  of  wiigtB  is  itated,  parol  evidenoe  admissible 

to  supply  it 230  note 

when  not  producedy  eertifioats  of  the  master  best  evidelice  for 

seamen   , 220 

executed  with  a  blank  for  the  name  of  the  master 220 

to  be  produced  by  the  master,  when  required 221 

evidence  in  a  controversy  between  master  and  owner 235 

contract  of  each  seaman  is  distinct 214 

SHIPWRIGHT W 

SLAVE,  suit  by  for  a  personal  tort 76  note 

suit  by  master  for  marine  serTices  of. 76 

SLAVE-TRADE,  €«se  of  seizoM  of  ship  employed  in 61 

evidence  of  borui  fide  transfer  to  foreign  owners,  where  a  vessel 

has  been  seized  for 243 

SOUTHERN  DISTRICT,  New-York  District  Court  Rules 327 

New-York  Circuit  Court  Rules. 389 

SPECIAL  MONITION.   {See  PaacEss.) 

STATUTES.    {See  Act  op  CoNofiEss.) 

STATUTE  OP  LIMITATIONS.    {See  Limitatioms,  Stitotb  op.) 

STATUTES  OF  RICHARD  II.   {See  Jurisdiction  op  Amjiriltt.) 

STEVEDORES,  who  they  are 106 

STIPULATION  to  be  entered  into  before  allowance  of  claim 156 

STIPULATION  IN  SUITS  IN  PERSONAM- 

of  three  sorts  at  the  Civil  Law ^ 146 

1.  Judicatum  sohn 146 

2.  Judido  sitti ^ 147 

3.  Deralo - 147 

four  modes  in  which  they  are  taken ^ 147 

1 .  By  sweHes. r. ." 147 

2.  By  depoub 147 

3.  By  oath 147 

4.  By  bare  promise - 147 

how  far  these  modes  are  adopted  in  United  States 147 

.  proctor  may  protest  against  the  sureties  offered 148,  150 

how  their  sufficiency  is  determined 148*150 

by  the  defendant  to  answer  an  action  in  personam 142 

by  defendant  to  indemnify  his  bail 143, 149 

when  a  new  stipulation  will  be  ordered 148 

difference  between  the  liabilities  of  stipulators  according  to  the 

rules  of  the  First  Circuit  and  of  New-York 144 

in  the  First  Circuit  stipulators  not  dischargQd  by  surrendering 

the  principal 144, 145 

this  accords  with  the  rules  of  the  Civil  Law 145 

proceeding  where  4he  stipulators  become  insolvent 149, 150 


SnPUULTlON  IN  SUITS  IS  PEtOmNAU. 

fat  vtiat  pipMui  4tkm§attL  maf  veqvire  •  glyrtMiup  of  tbe 

plaoitiC 1« 

nd»«rA4i»mNyinth€F%tt<^ic«tiBiC8a0Ato 150 

f«ka«rAdBu«k7'mtheSo«<lifinDisiiiecorN0V-Yak ISl 

niBglbrwi9Bi««t«1ibgeito&idBarafiei....< 153 

mmMm  to  fiad  ■■miw  rfwitlrf  4»  kb  josfcaiy 
158,]fil 

STIPULATION  IN  SUITS  JJV  RBM^ 

iaraarvMiai 1» 

in  EngfauDd  not  voder  and 156 

Amniu  A4»iiidiy  kM  jnriidMliM  «wr  k,  «kafeB«v  na^  be 

ilalanB 156 

ciocief  abondin  aa  Admnaiiy  caaae 156 

«ftjeet  «r  Ae  alipalaban 157 

ki  eaae  wbcre  a  patty  ^ftiflM  pitieeedi  rf  pwpeity  tibdlBd 157 

ralea  of  New-Tok  Diatiict  Comt  in  Rgafd  to 157-49S 

mnniil  irtn  by  rlaiaBaiu  nf  Qoodi  arnrril  by  United  States 159 

AdflBralty  ab^mnAioB  the  aame  widi  tbe  **  boad^  nqoired  by 

169 

cfaomisniadeof  goodawrangMlyateebed 161 

by  apafty  wba  baa  obtained  a  decree  Ibr  tba  paaagiiiaa 163 

for  tbe  ivtora  cf  a  aiaptaoiWi  jiau  aaiwur. 495 

itiiaA  i«a  agaKt  landa, 

136,  137, 143^  144, 147 
, '  be  adautted  to  bis 

\ 161 

lardbedw^ Y» 

(&v  Bah.  ok  DainvxBT  or  Paomrrr.) 
fWcadeaf  «f  « JStfpaktfaaa  ly  a  porWBBO- «ad  JMoifBr  «f  i 

lift  jawlig,aawnfwyflgayiafM. 

STIPULATORS.     (Sbt  finpra-ATmi.) 

SUMMAET  CAUSES,  dUnetBa  bacvaen  tbaaa  aaid  pkHiy  caBaea.94,  95 

SUMMONS,  iaAdwadhf  d(iinilfta»ibe  Riiaa  Law 8B 

SCPPUSMENTAL  LIBEL,  aav  paatiea  added  by 96,97aifc 

PnoBJad  af,  «a  1^^^  ^  Ja/iii  aiatfaiB 4» 

SUPPLKTORY  OATH.    (Sk*  EraiBrcc) 247^319 

SUPPUE,  oo^teatta  far  ia^iart  aa  bypmberalinaaf  tba  ahy 68 

SHU  Si  lORKB  wSBBl  K  SHBHES  SB  SBBiBBr  9IBHB«  «««•  ««.«  «SD 

JGB,69,503,507 

69,563 

SUPREME  COURT,  daeaMtnoova  a  aearcbaB 156 
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ft 

SUPREME  COURT,  Qmtinued^ 

y^iXL  remand  an  informal  libel  to  be  amended 195 

on  appeals  to  from  Circuit  Court  property  does  not 

follow 376 

(See  Appeals.) 

de  bene  esse  depositions  not  admissible  in S34 

-how  affidavits  for  must  be  taken 225 

SURETIES,  number  of 141 

where  parly  interested  cannot  find 160,  161 

amendments  allowed,  although  their  rights  may  be  affected 195 

(Stetf  Bail — Bail  on  DeLivsRY'  op  Property — Stipulation.) 

SUIT,  dismissed  on  exceptions 274 

SUPPLEMENTAL  LIBEL,  filed  after  appeal. 97 

SURGEON,  may  sue  in  Admiralty  for  his  services 74 

SURVEY,  and  the  report  of  the  surveyors  in  a  foreign  port,  when  evidence, 

234,237 
SURVIVOR  OF  ACTIONS.    {See  Actions.) 


T. 

TEN  DAYS,  The 108,109 

TENDER,  strictness  of  common  law  as  to » 110 

not  recognised  in  Admiralty.  .- 1 10 

sincere  offer  of  payment  good 1 10 

actual  production  of  money  not  required 1 10 

current  bank  bills,  or  good  check,  sufficient  unless  specially  ob- 

jetted  to no.  Ill 

current  bank  bills,  if  objected  to,  reasonable  time  allowed  to 

procure  coin Ill 

costs  refused  when  a  fair  tender  has  not  been  accepted Ill 

in  salvage  cases  must  be  made  formally  by  acts  of  Court Ill 

when  it  may  be  reduced  by  the  Court 112 

costs  not  given  unless  a  sufficient  tender  be  accept- 
ed  Ill,  112 

TERM  PROBATORY,  within  which  evidence  must  be  taken  in  the 

English  Admiralty ^ 198 

TERMS,  Admiralty  and  Maritime  in  the  Constitutiom 56, 57,  58 

•  ofthe  District  Court 130,  131 

TESTIMONY,  how  given  in  Admiralty 223,225 

{See  Evidence.) 

TIDE,  its  influence  on  the  Admiralty  jurisdiction 32,  48,  49,  56,  65,  70 

(Sfec  Jurisdiction  op  Abmibaltt.) 

termini  of  seamen's  service  may  be  beyond  thB  reach  of 104 

TIME,  requisite  certainty  of. 456  note 
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TITLE,  jurisdiction  of  Admiralty  over  questions  of .  .^ ^. .« -  .  •  47 

of  a  ship  how  evidence 244,  245 

TORTS 59 

justification  in  a  case  of ^ 187 

jurisdiction  of  Admiralty  over 64-68 

{See  JuaisDicTioN  of  Admiralty.) 

sufficient  evidence  in  a  case  of. ^  —  344 

on  tide-waters  within  foreign  ports  are  within  Admiraltyjuvis- 

diction 59 

TRANSLATIONS,  when  used  in  evidence 206 

TREASURY,  SECRETARY  OF, 

his  power  to  remit  forfeitures 283,  284^  285 

{See  FoBFBiTUREs,  Remission  of.) 

TRIAL,  course  of  proceedings  at 252-256 

opening  and  argument  of  the  cause  for  libellant 252,  253 

"  "  «  respondent 252 

mode  of  examining  witnesses *. 253 

style  of  argument 253 

cause  continued,  after  being  submitted  for  judgment,  to  give  a 

party  an  opportunity  to  make  out  his  case 255 

such  indulgence  impossible  at  common  law 255 

delivery  of  the  decree 256 

{See  Decree.) 

is  often  at  the  first  hearing 93 

TRUSTEE  PROCESS.    {See  Process.) 


u. 

UNLADING  CARGO,  liability  of  seamen  for  not  assisfing  In 104-106 

V. 

VARIANCE,  strict  doctrines  of  common  law  as  to,  not  adopted  in  Ad- 
miralty   246 

VERBAL  ADMONITION  of  the  Judge,  its  effect 188 

VEXATIOUS  APPEAL 196 

VOYAGE,  when  it  is  ended 105 


WAGES  of  crew  may  be  paid  off  by  holder  of  a  bottomry  bond,  and  he 

will  thus  gain  their  priority .' 46 

{See  Mariners'  Wages.) 
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WARRANT  OP  ARREST.    {See  Process.) 

WHALING  CONTRACTS,  whether  enforced  in  Admiralty 76 

WHARFINGER,  lien  of  enforced  in  Admiralty 75 

WITNESS,  deposition,  thoug^h  not  signed  by,  admissible  2S8 

{See  Depositions — Evidence.) 

mode  of  examining  on  a  trial 253,  254 

WOMAN,  suit  by  for  services-  at  cook 7G 

WRECK,  whether  a  sale  by  the  master  will  be  supported  by  the  Admi- 
ralty  63,64 

WRIT  OP  ATTACHMENT.    {See  Fbocbm.) 
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